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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2021/0522 
Address 13 Dickson Street NEWTOWN  NSW  2042 
Proposal Section 4.55 Modification to DA/2020/0331, including addition of 

a basement and changes to floor plans 
Date of Lodgement 03 December 2021 
Applicant Mr Patrick K Power 
Owner Mr Patrick K Power 

Mrs Anastasia Power 
Number of Submissions 8  
Value of works $1,582,200.00 
Reason for determination at 
Planning Panel 

Floor Space Ratio (FSR) variation exceeds 10% 
Holmwood Archaeological Site  

Main Issues FSR Variation 
Impact on Heritage Conservation Area 
Impact of Excavation 

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Statement of Heritage Significance   
Attachment D Archaeological Assessment Report 
Attachment E Draft conditions in the event of approval by Panel 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for modification to 
DA/2020/0331, including addition of a basement and changes to floor plans at 13 Dickson 
Street NEWTOWN. 
 
The application was notified to surrounding properties and 8 submissions were received from 
1 property in response to the notification. 
 
The main issues that have arisen from the application include:  
 

• FSR Variation 
• Impact on Heritage Conservation Area 
• Impact of Excavation 

 
The application fails to demonstrate the site is suitable for the proposed development. The 
application is unsupportable and in view of the circumstances, refusal of the application is 
recommended. 
 
2. Proposal 
 
The proposal seeks consent for amendments to the approved development on the site as 
part of development consent DA/2020/0331. Specifically, the proposed modification works 
include the following: 
 
Basement 
 

• Addition of a new basement level to accommodate Comms Room, Plant / Solar 
Battery Room, Wine Cellar and Garage General Storage. 
 

Ground Floor 
 

• Removal of existing walls between the ground floor dining/kitchen and living areas.  
• Replace existing walls within the kitchen and dining areas with new walls in approved 

location. 
• Amendment to powder room to accommodate new basement stairs. 
• New window and door configuration to rear master bedroom 
• Removal of siting room to master bedroom and enlargement of ensuite bathroom.  
• New internal stair and lift core from ground floor to the basement level. 
• New external stair from carport to basement level.   

 
First Floor 
 

• Replace existing walls/floor within the hallway, bedroom 1, walk in robe and ensuite 
areas with new walls/floor in approved location. 

• Replace approved balcony to Bedroom 1 with internal extension of room and ensuite. 
• Reconfigure windows to Bedroom 1. 
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Roof 
 

• New skylights over internal stairwell through upper existing slate roof. 
 

3. Site Description 
 
The subject site is located on the northern side of Dickson Street, between King Lane and 
Pearl Lane. The site is legally described as Lots 34 and 35 in DP 2569 and has a site area of 
approximately 293.4sqm. The site is a rectangular shaped allotment with a frontage to Dickson 
Street of 10.97 metres. 
 
The site contains a two-storey brick dwelling and a double carport at the rear of the allotment. 
Vehicular access to the carport is obtained from Holmwood Lane adjoining the site at the rear. 
 
The adjoining properties support 1 to 2 storey dwelling houses. Adjoining the subject site to 
the west is 13A Dickson Street, a small single storey studio located at the rear of the property 
with a nil setback to the laneway. Adjoining the subject site to the east is 11 Dickson Street, 
comprised of an attached single storey dwelling, which forms a part of a row of similar style 
attached dwellings in the easterly direction. 
 
The site is part of 4 properties identified as being part of the Holmwood Archaeological Site 
being 13, 13A, 15A and 15 Dickson Street under the MLEP 2011. The site is also located 
within the Holmwood Estate Heritage Conservation Area (HCA) which is characterised by 
mixture of terrace housing, detached and semi-detached dwellings. In the near vicinity of the 
site at 15 Dickson Street is a locally listed heritage item being ‘Josiah Gentle’s Victorian 
Italianate style villa’ and, at 17–23 Dickson Street are heritage listed items, being a ‘Group of 
Victorian Italianate style terrace houses’. 
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4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA/2020/0331 To demolish part of the premises and carry 

out ground and first floor alterations and 
additions to a dwelling house 

Approved - 21/10/2020 

DA201800147 to demolish part of the premises and carry out 
ground and first floor alterations and 
additions to a dwelling house 

Approved - 30/08/2018 

PDA201700073 to demolish part of the premises and carry out 
ground and first floor alterations and 
additions to a dwelling house 

Advice Letter Issued - 
12/09/2017 

DA201600097 to remove 2 Bangalow Palms Approved - 15/04/2016 
 
Surrounding properties 
 
11 Dickson Street, Newtown 
Application Proposal Decision & Date 
010.2015.00000207.001 Alterations and addition to dwelling 

including new attic addition. 
Approved - 24/11/2015 

 
13A Dickson Street, Newtown 
Application Proposal Decision & Date 
DA201800146 to demolish part of the premises and 

carry out ground and first floor 
alterations and additions to convert 
the workshop/studio to a dwelling 

Approved - 23/10/2018 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
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Date Discussion / Letter / Additional Information  

22/12/2021 Application lodged. 

11/01/2022 – 
27/02/2022 

Application notified.  

04/05/2022 Request for Additional Information provided to applicant raising the 
following concerns: 

- FSR Non-compliance 

- Heritage and Design 

- Internal changes 

- Construction and Impacts of Basement  

- Archaeological Site and Heritage Council 

- Plans demonstrating elements of building to be retained 

- Structural Engineers Report  

02/06/2022 Additional information lodged with Council including: 

- Cover Letter 

- Archaeological Assessment Report 

- Revised architectural drawings 

27/07/2022 Letter provided to applicant requesting withdrawal of the application due 
to the following concerns: 

- FSR Non-compliance 

- Heritage and Design  

- Loss of internal fabric 

- Excavation 

- Plans demonstrating elements of building to be retained 

- Structural Engineers Report 

04/08/2022 Email correspondence with the applicant advising that as the 
application has not been withdrawn it would be determined and refused. 

05/08/2022 Further email correspondence with the applicant advising that that 
application would be required to be determined by the Inner West Local 
Planning Panel. 

 
Amended plans were received during the assesment of the application. Renotification was not 
required in accordance with Council’s Community Engagement Framework. The amended 
plans are the subject of this report. 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
 
5(a)(i) Section 4.55 Modification Provisions 

 
Section 4.55(2) 
 
Section 4.55(2) of the EPA Act 1979 allows a consent authority to modify a development 
consent granted by it, if: 
 

a) it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at all), 
and 

 
b) it has consulted with the relevant Minister, public authority or approval body (within the 

meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has 
not, within 21 days after being consulted, objected to the modification of that consent, 
and 

 
c) it has notified the application in accordance with— 

 
(i) the regulations, if the regulations so require, or 
(ii) a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of applications 
for modification of a development consent, and 

 
d) it has considered any submissions made concerning the proposed modification within 

the period prescribed by the regulations or provided by the development control plan, 
as the case may be. 

 
In considering the above: 

• The essence of the development as modified is substantially the same as the original 
consent. 

• The application does not require concurrence from an approval body. 
• The submissions have been considered. Refer to section 5(g) of this report. 

 
5(a)(ii) Environmental Planning Instruments 

 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
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The following provides further discussion of the relevant issues:  
 
 
5(a)(iii) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
A search of Council’s records in relation to the site has not indicated that the site is one that 
is specified in Section 4.6 (4)(c).  
 
The application involves does not involve category 1 remediation under SEPP (Resilience and 
Hazards) 2021.  
 
5(a)(iv) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

 
A BASIX Certificate was submitted with the application and is satisfactory.   
 
5(a)(v) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
 
The application does not seek the removal of vegetation from within the site or on Council 
land. Therefore, the proposal is considered acceptable with regard to the SEPP  
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Chapter 10 Sydney Harbour Catchment  
 
The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 
 
5(a)(vi) Marrickville Local Environment Plan 2011 (MLEP 2011) 

 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.7 - Demolition 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 5.10 - Heritage Conservation 
• Clause 6.2 - Earthworks 
• Clause 6.5 - Development in areas subject to aircraft noise 

 
The following table provides an assessment of the application against all relevant development 
standards: 
 
Standard Proposal Non-compliance Complies 
 
Height of Building 
Maximum permissible: 9.5m  

 
No change from 
approved development 
  

 
N/A 

 
Yes 

 
Floor Space Ratio 
Maximum permissible:  
0.8:1 or 234.72sqm 
  

 
1:1 or 292.4sqm 

 
24.57% or 57.7sqm 

 
No – refer 
below 
 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned R2 Low Density Residential under the MLEP 2011. The MLEP 2013 defines 
the development as: 
 
dwelling house means a building containing only one dwelling. 
 
The development is permitted with consent within the land use table. However, the 
development is not consistent with the objectives of the R2 Low Density Residential zone as 
discussed below.  



Inner West Local Planning Panel ITEM 8 
 

Page 496 
 

 
 
(ii) Clause 4.4 - Floor space ratio 

 
Clause 4.4 of the MLEP 2011 prescribes a maximum Floor Space Ratio (FSR) of 0.8:1. As 
detailed in the table above, the application proposes a FSR of 1:1 which results in a variation 
of 24.57% or 57.7sqm. It should be noted that an FSR of 0.86:1 was originally approved on 
the site under DA/2020/0331 due to acceptable amenity and heritage impacts.  
 
The current proposal includes changes to the approved ground floor and first floor plans and 
the addition of a new basement level which result in additional gross floor area on the site. 
The changes represent a further variation to the approved FSR of 0.86:1 which represents a 
15.88% or 40.10sqm variation beyond the original consent.  
 
While a Clause 4.6 Exception request is not required for a s4.55 modification, it is considered 
the proposal fails to adequately demonstrate that the proposed variation to the development 
standard is acceptable or reasonable in the circumstances of the site. This is primarily due to 
the extent of the basement level and its use which includes a Wine Cellar, Comms Room, 
Plant/Solar Battery Room and Storage Room. While the definition of gross floor area (GFA) 
under the MLEP 2011 excludes areas of any basement used for purposes of storage, the 
areas associated with the proposed Comms Room and Plant/Solar Battery Room are 
extensive and insufficient information has been provided justifying their use for the purposes 
of the existing dwelling house. Similarly, while plant rooms used for the purposes of 
mechanical services or ducting are also excluded as GFA, the use of this room in the 
basement has not been sufficiently illustrated, especially noting that there no existing or 
proposed solar panels on the building. The proposal has failed to demonstrate how these 
areas meet the exclusions specified under the definition of GFA under the MLEP 2011. 
Therefore, the areas of the basement associated with the Comms Room, Plant/Solar Battery 
Room and circulation space have been included as GFA as part of Council’s calculation and 
contribute to the FSR variation noted above.  
 
The proposed basement level also relies on extensive excavation which has not been 
supported by geotechnical and structural investigation and results in undue impacts to 
neighbouring properties and the Heritage Conservation Area (refer to Sections below).  
 
Overall, the design of the proposal has not provided an adequate response to the 
requirements of Clause 4.4 of the MLEP 2011 and does not provide a suitable built form in 
terms environmental impacts on adjoining properties, pattern of development and compatibility 
with the desired future character of the area.  
 
(iii) Clause 5.10 - Heritage Conservation 

 
The following objectives, under this Part of the MLEP 2011 are applicable to the proposed 
development:  
 

(1) Objectives The objectives of this clause are as follows— 
(a)  to conserve the environmental heritage of Marrickville, 
(b)  to conserve the heritage significance of heritage items and heritage conservation areas, 
including associated fabric, settings and views, 
(c)  to conserve archaeological sites, 
(d)  to conserve Aboriginal objects and Aboriginal places of heritage significance. 
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No.13 Dickson Street Newtown is listed as part of the Holmwood Archaeological Site, which 
extends across Nos. 13, 13A, 15 and 15A Dickson Street. It is also located within the 
Holmwood Heritage Conservation Area (HCA) and is a contributory building within its context. 
 
The proposed works include internal changes to the original part of the dwelling and the 
addition of a new basement level. While it noted that amended plans were submitted during 
the assessment of the application, it is considered that the amended proposal will adversely 
impact the heritage fabric of the contributory building and also affect adjoining properties which 
are part of the Holmwood Archaeological Site. 
 
It is considered that the changes and additions have not been appropriately designed / 
amended to address the following points: 
 

• The proposed changes include extensive demolition of walls, floors, ceilings and 
fireplaces/chimney breasts and their replacement in an altered form which result in the 
loss of key heritage fabric.  

• The full extent of excavation has not been shown on the sectional drawings and 
appears to be in excess of 3.0m in deep overall with a nil setback to the boundary. 
This is of considerable concern not only to neighbouring properties but within the 
heritage context of the subject building. Consideration has not been given to proper 
perimeter drainage and potential interference with ground water or the long standing 
context of the adjoining house as well as the subject house footings. 

• A structural engineer’s report has not been provided demonstrating that the basement 
can be feasibly constructed without adversely impacting the subject building or the 
ongoing use of adjoining sites.  

 
It should be noted that the location and size of the proposed basement were amended to 
reduce potential impacts on the Holmwood Archaeological Site. The revised proposal 
including the submitted Archaeological Assessment Report were reviewed by Council’s 
Heritage Officers and the Heritage Council of NSW and found to be acceptable with regard to 
impacts on the Archaeological Site (refer to Section 6). 
 
Notwithstanding, for the reasons outlined above, it is considered that proposal is inconsistent 
with the objectives of this Clause and results in adverse impacts on the pattern of development 
within the HCA and the heritage significance of the contributory building. From a structural 
perspective, there is insufficient information to determine if the works can be achieved 
satisfactorily without undermining the integrity of the existing building 
 
As such, the application is recommended for refusal.   
 
(iv) Clause 6.2 – Earthworks 

 
A geotechnical report or structural engineers’ certificate was not submitted with the application 
to the support the extent and location of the proposed excavation on the site. It is therefore 
unclear whether the existing structures can support the proposed basement level and/or 
whether the construction of a basement can practicably occur without major alterations to the 
existing dwelling. It is also unclear whether the extent of excavation close to the boundary will 
impact neighbouring properties which form part of the Holmwood Archaeological Site in terms 
of drainage patterns and soil stability.  
 



Inner West Local Planning Panel ITEM 8 
 

Page 498 
 

It is considered that the application fails to demonstrate that the proposal will not have a 
detrimental impact on environmental functions and processes, neighbouring uses and 
heritage items on surrounding land. As such, the proposed development does not satisfy the 
provisions of this clause and the application is recommended for refusal.   
 
(v) Clause 6.5 - Development in areas subject to aircraft noise 

 
The site is located within the ANEF 20-25 contour and as such the development is likely to be 
affected by aircraft noise.  
 
Suitable conditions were imposed as part of the original development consent under 
DA/2020/0331 satisfying the requirements of this clause. While the application is 
recommended for refusal for other reasons outlined in this report, the proposal is capable of 
satisfying the provisions of this Clause as originally determined.  
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

 
5(c)  Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The Inner West Local Environment Plan 2022 (IWLEP) was gazetted on the 12th of August 
2022. As per Section 1.8A – Savings provisions, of this plan, as the subject development 
application was made before the commencement of this Plan, the application is to be 
determined as if the IWLEP 2022 had not commenced.  

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires 
consideration of any EPI that has been subject to public consultation. The subject application 
was lodged on 3 December 2021, at this date, the IWLEP was a draft EPI, which had been 
publicly exhibited and was considered imminent and certain.  

IWLPP 2022 contains substantially the same provisions relating to Floor Space Ratio, Heritage 
and Earthworks as MLEP 2011 and as such the proposal would remain inconsistent with the 
objectives of these provisions for the reasons discussed earlier in this report. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Marrickville Development Control Plan 2011 (MDCP 2011).  
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MDCP 2011 Compliance 

Part 2.1 – Urban Design No – see discussion 
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility Yes 
Part 2.6 – Acoustic and Visual Privacy Yes  
Part 2.7 – Solar Access and Overshadowing  Yes 
Part 2.8 – Social Impact N/A 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking Yes 
Part 2.11 – Fencing  Yes  
Part 2.12 – Signs and Advertising N/A 
Part 2.13 – Biodiversity  N/A 
Part 2.14 – Unique Environmental Features  N/A 
Part 2.16 – Energy Efficiency Yes 
Part 2.17 – Water Sensitive Urban Design  Yes 
Part 2.18 – Landscaping and Open Space Yes  
Part 2.20 – Tree Management  Yes  
Part 2.21 – Site Facilities and Waste Management Yes 
Part 2.24 – Contaminated Land Yes 
Part 2.25 – Stormwater Management Yes  
Part 3 – Subdivision  N/A 
Part 4.1 – Low Density Residential Development  No – see discussion  
Part 4.2 – Multi Dwelling Housing and Residential Flat 
Buildings  

N/A 

Part 4.3 – Boarding Houses N/A 
Part 5 – Commercial and Mixed Use Development N/A 
Part 6 – Industrial Development  N/A 
Part 8 – Heritage  No – see discussion  
Part 9 – Strategic Context  
Part 9.14.2 – Camdenville (Precinct 14) 

No – see discussion  

 
The following provides discussion of the relevant issues: 
 
(i) Part 2.1 – Urban Design and Part 4.1 – Low Density Residential Development 

 
The following objectives, under these Parts of the MDCP 2011 are applicable to the proposed 
development:  
 
- O1 To provide more details on the residential standards contained in Marrickville Local 

Environmental Plan 2011 (MLEP 2011).  
- O3 To encourage residential development which is sensitive to the local environment, socially 

responsive and which promotes a safe living environment and makes better use of existing 
infrastructure.  

- O4 To ensure the impact of urban housing on the amenity of surrounding properties and the 
streetscape is a prime and initial consideration in the preparation and assessment of development 
proposals.  

- O5 To encourage restoration and sympathetic alterations and additions to residential period 
buildings in a manner that retains and enhances their architectural character and streetscape 
presentation.  

- O7 To encourage innovative design that positively responds to the character and context of the 
locality. 
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The proposal has not been appropriately designed / amended to address the following points: 
 
• The proposal results in a further variation to the approved FSR on the site. 
• Geotechnical or structural information has not been provided demonstrating that the 

proposed basement level can be adequately constructed without adversely impacting 
adjoining residential properties, surrounding heritage significance or the ongoing use of 
the local environment. 

• The proposed internal changes to the original contributory building result in the loss of key 
heritage fabric and retention of the architectural character of the building has not been 
adequately considered. 

• The proposed basement level is incompatible with the desired future character of the area 
and the pattern of development within the locality.  

 
Overall, the proposal would have adverse impacts on the significance of the contributory 
building, amenity of adjoining properties and the character of the area. As such, the application 
is recommended for refusal.   
 
(ii) Part 8 – Heritage  

 
The following objectives, under this Part of the MDCP 2011 are applicable to the proposed 
development:  
 
- O1 To conserve heritage items and maintain appropriate setting and views.  
- O2 To retain evidence of historic themes of development evident in the Marrickville LGA, through 

the proper care and maintenance of individual heritage items, HCAs and period buildings.  
- O3 To provide guidelines for alterations and additions which complement and do not detract from 

the heritage significance of individually listed heritage items, HCAs and period buildings.  
- O4 To protect those items, areas and buildings of value to the local community.  
- O5 To encourage new development which complements existing heritage items and heritage 

conservation areas in a modern context. 
 
The proposal not been appropriately designed / amended to address the following points: 
 
• The proposed changes include extensive demolition of walls, floors, ceilings and 

fireplaces/chimney breasts and their replacement in an altered form which result in the 
loss of key heritage fabric.  

• The full extent of excavation has not been shown on the sectional drawings and appears 
to be in excess of 3.0m in deep overall with a nil setback to the boundary. This is of 
considerable concern not only to neighbouring properties but within the heritage context 
of the subject building. Consideration has not been given to proper perimeter drainage and 
potential interference with ground water or the long standing context of the adjoining house 
as well as the subject house footings. 

• A structural engineer’s report has not been provided demonstrated that the basement can 
be feasibly constructed without adversely impacting the subject building or the ongoing 
use of adjoining sites which contribute to the heritage significance of the locality.  

 
Overall, it is considered that proposal is inconsistent with the objectives of this Part and results 
in adverse impacts on the pattern of development within the HCA and the heritage significance 
of the contributory building and adjoining buildings.  
 
As such, the application is recommended for refusal.   
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(iii) Part 9.14.2 – Camdenville (Precinct 14) 

 
The following desired future character controls of Precinct 14, under this Part of the MDCP 
2011 are applicable to the proposed development:  
 
1. To protect and preserve contributory and period buildings within the precinct and require their 

sympathetic alteration or restoration. 
2. To protect the identified Heritage Items within the precinct. 
7. To protect the identified values of the … Holmwood Estate Heritage Conservation Area. 
 
The proposal not been appropriately designed / amended to address the following points: 
 
• The proposed internal changes to original walls, floors, ceilings and fireplaces/chimney 

breasts result in the loss of key heritage fabric.  
• A structural engineer’s report has not been provided demonstrating that the basement can 

be feasibly constructed without adversely impacting the subject building or the ongoing 
use of adjoining sites which contribute to the heritage significance of the locality.  

 
Overall, it is considered that proposal is inconsistent with the controls and objectives of this 
Part and results in adverse impacts on the pattern of development within the HCA and the 
heritage significance of the contributory building and adjoining buildings.  
 
As such, the application is recommended for refusal.   
 
5(e) The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will have significant adverse 
environmental, social or economic impacts upon the locality. 
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on adjoining properties and 
heritage significance of the site therefore it is considered that the site is unsuitable to 
accommodate the proposed development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
8 submissions were received from 1 property in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 

- Floor Space Ratio – refer to Section 5(a)(iv) 
- Heritage Impacts – refer to Section 5(a)(iv) and 5(d) 
- Excavation, Structural Impacts and Use of Basement – refer to Section 5(a)(iv) 
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In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
  Owners / Residents of No. 11 Dickson Street 
Concern   Comment 
Disturbance/traffic/noise 
impacts to surrounding 
properties during demolition 
and construction. 

Suitable standard conditions are imposed on development 
consents to ensure a construction traffic management 
plan is adhered to and any potential construction impacts 
are appropriately managed.  
However, the application is not supported for other 
reasons outlined in this report. 
 

Not notified of previously 
approved DA’s on the site.      

The current application and all previous development 
applications on the site were notified in accordance with 
Council’s Community Engagement Framework.  
 
According to Council’s records, DA/2020/0331 was 
notified to all adjoining neighbouring properties including 
No. 11 Dickson Street, Newtown.    
 

The dividing fences act has 
not been considered.  
 

Council is not responsible for administering the provisions 
of the Dividing Fences Act 1991 when assessing a 
development application as this is a Civil matter and 
therefore the responsibility of the landowners to negotiate.  
 
This is not a matter for consideration under Section 4.15 
of EP&A Act 1979 EP&A however, the application is 
recommended for refusal for reasons outlined elsewhere 
in this report.  
 

Height of buildings non - 
compliance 

The proposal complies with the applicable height of 
buildings development standard and does not seek any 
further increase to the approved height of structures under 
DA/2020/0331.  
 

Overshadowing The proposal does not include any changes to the built 
form, footprint or height of the approved development 
which would result in additional shadows being cast to 
neighbouring properties.  
 
The approved first floor balcony which is proposed to be 
enclosed and converted to gross floor area is partially 
enclosed and therefore would not result in additional 
shadows.   
 
While the proposal complies with Clause 2.7 of the MDCP 
2011, the application is not supported for other reasons 
outlined in this report. 
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Heritage and privacy impacts 
associated with enclosure of 
balcony at first floor for 
bedroom.   
 

The proposed enclosure of the approved first floor balcony 
for use as GFA associated with Bedroom 1, does not 
impact the heritage significance of the dwelling and relates 
to the alterations and additions approved at the rear of the 
site under DA/2020/0331.  
 
Furthermore, the approved balcony includes privacy 
screens to the north - eastern elevation which are being 
retained and therefore, the enclosure of this space would 
not result in any undue privacy impacts beyond the 
approved development on the site.  
   

Impact to trees on the 
boundary line 
 

The proposed changes will not impact trees on adjoining 
properties as they relate to internal changes and the 
proposed basement is suitably setback from any tree on 
an adjoining property.  
 
The impacts of approved development on adjoining trees 
at No. 11 Dickson Street were considered as part of 
DA/2020/0331 and suitable conditions were imposed to 
ensure the protection of neighbouring trees which will 
remain on any future consent.  
 

“We were never consulted in 
regards to a 5.5 meter high 
wall built on our boundary 
line. Nor the scale and bulk 
of the proposed new works.” 
 
“That the 7.48 meter high x 
11 meter long wall approved 
in DA/2020/0331 being built 
on the shared boundary wall 
adjoining No:11 Dickson 
Street is over scaled and 
bulky. That this wall will 
cause overshadowing to the 
windows to bedroom two, 
and to the living room 
window/doors.” 
 

The proposal does not include any changes to the 
approved wall located along the north eastern boundary 
of the site or any changes to the approved height, bulk and 
scale of the additions approved under DA/2020/0331. 
 
Matters relating the approved development on the site 
with regard to setbacks, built form, amenity, height, bulk 
and scale were considered and assessed to be 
acceptable.  
 
Therefore, this is not a matter for consideration under the 
current modification application as the proposed changes 
do not relate to these aspects of the approved 
development.  

 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Heritage – Not acceptable (refer to body of report for discussion) 
- Development Engineering – Acceptable, subject to conditions 

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals are discussed below. 
 
- Heritage Council – Acceptable, subject to conditions (refer below) 
 

The study area is within the ‘Holmwood Archaeological Site’ (Marrickville LEP item A-18-
11) and Holmwood Estate Heritage Conservation Area’ (Marrickville LEP item C15). 
Artefact Heritage concluded that the study area has low potential to contain archaeological 
remains of local significance associated with the construction and occupation of Holmwood 
Estate. A program of archaeological monitoring under a s139(4) Excavation Permit 
Exemption is proposed by Artefact Heritage. Heritage NSW agrees with these mitigation 
measures.  
 
Weir Phillips concluded that the proposed modifications would have no impact on the 
heritage values of the residence. Therefore, no mitigation measures are required. As 
delegate of the Heritage Council of NSW, it is recommended that the following condition 
is included on the Development Consent: 
 
Unexpected Finds  
The Applicant must ensure that if any unexpected archaeological deposits or relics not 
identified and considered in the supporting documents for this approval are discovered, 
work must cease in the affected area(s) and the Heritage Council of NSW must be notified 
as required by s146 of the Heritage Act 1977. Additional assessment and approval may 
be required prior to works continuing in the affected area(s) based on the nature of the 
discovery. 
 
Reason: Archaeological relics are protected under s.139 of the Heritage Act 1977. 
Notification of the unexpected discovery of known or suspected relics is a statutory 
requirement under s146 of the Heritage Act 1977. 

 
Notwithstanding, for the reasons outlined under Section 5(a)(vi), it is considered that proposal 
is inconsistent with the objectives of this Clause and results in adverse impacts on the pattern 
of development within the HCA and the heritage significance of the contributory building.  
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7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed on any consent granted. 
 
8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 2011.  
 
The development would result in significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council 

as the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. MOD/2021/0522 for 
Section 4.55 Modification to DA/2020/0331, including addition of a basement and 
changes to floor plans at 13 Dickson Street, Newtown for the following reasons.  
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Attachment A – Reasons for Refusal 
 
 
1.  The proposed development is inconsistent with the following Clauses 

of Marrickville Local Environmental Plan 2011, pursuant to Section 4.15 
(1)(a)(i) of the Environmental Planning and Assessment Act 1979: 

1. Clause 1.2 - Aims of the Plan, in that the proposal will result in the 
loss of Heritage fabric and impacts on the local environment and 
neighbouring properties. 

2. Clause 2.7 - Demolition Requires Development Consent, in that the 
proposal will result in the loss of significant heritage fabric. 

3. Clause 4.4 – Floor Space Ratio, in that the proposal will result in a 
variation to the applicable development standard. 

4. Clause 5.10 – Heritage Conservation, in that the proposal will result 
in adverse impacts on the pattern of development within the HCA 
and the heritage significance of the contributory building. 

5. Clause 6.5 – Earthworks, in the absence of a structural engineers 
report, the proposal may have a detrimental impact on environmental 
functions, processes and neighbouring residences on surrounding 
land. 

2.  Having regard to submissions received and the adverse environmental 
impacts of the proposal, the application as proposed is not in the public 
interest, pursuant to Section 4.15 (1)(e) of the Environmental Planning and 
Assessment Act 1979. 

3.  The adverse environmental impacts of the proposal mean that the site is 
not considered to be suitable for the development as proposed, pursuant to 
Section 4.15 (1)(c) of the Environmental Planning and Assessment Act 
1979. 

4.  The proposed development does not comply with the following Parts of 
the Marrickville Development Control Plan (DCP) 2011, pursuant to Section 
4.15 (1)(a)(iii) of the Environmental Planning and Assessment Act 1979: 

1. Part 2.1 – Urban Design, in that the proposal is incompatible with the 
desire future character of the area and surrounding development. 

2. Part 4.1 – Low Density Residential Development, in that the proposal 
would have adverse impacts on the significance of the contributory 
building, amenity of adjoining properties and the character of the 
area. 

3. Part 8 – Heritage, in that the proposal results in adverse impacts on 
the heritage significance of the contributory building and Heritage 
Conservation Area. 

4. Part 9.14.2 – Camdenville (Precinct 14) Heritage Items, in that the 
proposal has not been designed to retain and complement the 
character and significance of the Heritage Item. 
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Attachment B – Plans of proposed development 
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Attachment C- Statement of Heritage Significance 
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Attachment D – Archaeological Assessment Report 
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Attachment E – Draft conditions in the event of approval by Panel 
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