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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1367 
Address 55 Smith Street SUMMER HILL  NSW  2130 
Proposal Demolition of the exiting structures on site, and construction of a 

Residential Flat Building containing 35 Residential Apartments 
including Affordable Housing, over basement carparking 
Parking level. 

Date of Lodgement 29 December 2021 
Applicant Appwam Pty Ltd 
Owner Appwam Pty Ltd 
Number of Submissions Initial: 22 

Note: The current application was notified to all residents of the 
Summer Hill Suburb. 

Value of works $11,004,631.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Occupant amenity, Non-compliance with SEPP 65, Non-
compliance with SEPP Housing, in-consistent with the existing 
streetscape.   

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
Attachment D Conditions (If approved)  
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of the 
exiting structures on site, and construction of a residential flat building containing 35 residential 
apartments including affordable housing, over 1 basement parking level at 55 Smith Street 
Summer Hill. 
 
The application was notified to surrounding properties and 22 submissions were received in 
response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• The proposal results in significant non-compliances with the design principles and 
guidelines of the ADG as outlined by SEPP 65.  
 

• The proposal is non-compliant the non-discretionary development standards for solar 
access and unit dimensions outlined within the SEPP Housing 2021.  
 

• The proposal is inconsistent with the desirable elements of the existing streetscape as 
required by the SEPP Housing 2021.   
 

• The proposal results in a 0.37m or 4.1% variation to Clause 4.3 – Height of buildings 
under the ALEP 2013.  

 
• The proposal is not considered to meet the requirements of clause 5.10 – Heritage 

Conservation.   
 
The non-compliances are not acceptable and therefore the application is recommended for 
refusal.  
 
2. Proposal 
 
This report is an assessment of the application submitted to Council for demolition of the 
existing structures on site, and construction of a residential flat building containing 35 
residential apartments, over 1 basement parking level. The current application is made under 
the provisions of Division 1 – In-fill affordable housing within Part 2 of the SEPP Housing 2021.   
 
Of the proposed 35 residential units, 17 units are proposed to be in Building A and 18 units in 
Building B. The dwelling mix comprises: 
 

• 6 x Studio units  
• 10 x 1-bedroom units 
• 14 x 2-bedroom units  
• 5 x 3-bedroom units 

 



Inner West Local Planning Panel ITEM 2 
 

PAGE 10 

The proposed basement has parking for 44 vehicles, 9 motorcycles and 8 bicycles, including 
3 accessible parking spaces and lift access to units. 
 
3. Site Description 
 
The subject site is located on the northern side of Smith Street, between Lackey Street and 
Fleet Street. The site consists of 3 lots and is irregular in shape with a total area of 2,607.68 
sqm and is legally described as Lot 1 in Deposited Plan 905473, Lot 1 in Deposited Plan 
796910 and Lot 13 Section 1 in Deposited Plan 560. 
 
The site has a frontage to Smith Street of 44.24 metres. The survey of the site does not 
indicate that the site is subject to any easements burdening the site. 
 
The site contains one and two storey industrial buildings. The adjoining sites contain a mixture 
of residential flat buildings, multi-dwelling housing, attached, semi-detached and detached 
dwellings.  
 
The subject site is not a heritage item but is located adjacent to the Items 621 (former House 
67 Smith Street) and Item 500 (attached houses 13–15 and 17–19 Fleet Street) under ALEP 
2013. The site is also adjacent to the Fleet Street Heritage Conservation Area C44 under 
ALEP 2013. 
 
The site does not contain significant trees but is in the vicinity of several significant trees on 
the adjoining sites. 
 

 
Figure 1: Zoning map  
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4. Background 
 
4(a)  Site history  
 
Subject Site 
 
Application Proposal Decision & Date 
Pre DA 
009.2019.00000054.001 

Partial demolition of existing 
commercial/industrial buildings. 55 
Smith 

NA 18/11/2019 

DA 010.2017.00000182.001 
 

Alterations and change of use from 
a warehouse to a Gymnasium 
(Indoor) with signage (57 Smith 
Street) 

Approved 24/01/2018 

DA 005.1998.00000030.001 
 

Change Of Use (second hand 
office furniture warehouse) (57 
Smith Street) 

Approved 28/05/1998 

DA 005.1995.00000252.001  
 

Storage of belts & leather goods + 
light manufacturing(57 Smith 
Street) 

Approved 17/12/1996 

DA 006.1993.00000083.001  
 

Additions To Factory – Storeroom 
(57 Smith Street) 

Approved 29/04/1993 

DA 010.2014.00000158.001 
 

Shop top housing- Alterations and 
addition to existing building to 
create an additional one bedroom 
unit by converting existing 
storage/roof space on the upper 
floor (61-63 Smith Street) 

Approved 21/11/2014 

DA010.2013.00000089.001 
 

Change of use of the existing 
building to the front of the site to a 
personal training studio (gym) and 
internal alterations (61-63 Smith 
Street) 

Approved 19/11//2013 

DA 010.2013.00000089.002 
 

s.96 modification to DA 
10.2013.89- Amendments include 
increase operating hours on 
Saturday from 8.00 am to 3.00pm 
to 8.00am to 6.00 pm. Operating 
hours for other days are not 
changed (61-63 Smith Street) 

Approved 12/03/2014 

010.2012.00000250.001  
 

Change of use to light 
industrial/storage of costume 
jewellery (61-63 Smith Street) 

Approved 04/02/2012 

PDA 009.2019.54  Partial Demolition of existing 
structures and construction of a 
boarding house.  

Advice Issued  

DA/2020/1022 Demolition of existing structures 
and construction of a boarding 
house containing 97 boarding 
rooms (incl on site managers) over 
1 basement level of parking. 

Refused by the IWLPP on 
the 10 August 2021.  
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REV/2021/0024 S8.2 Review of Development 
Application DA/2020/1022 which 
sought consent for demolition of 
existing structures and construction 
of a boarding house containing 93 
boarding rooms (incl on site 
managers) over 1 basement level 
of parking 

Approved by IWLPP at 
August meeting (subject to 
deferred commencement 
conditions).   

 
Surrounding properties 
 
65 – 75 Smith Street, Summer Hill  
 
Application Proposal Decision & Date 
10.2012.51 Demolition of existing industrial buildings, 

alterations and addition to the existing 
heritage item, construction of 28 dwellings 
within 4 new residential buildings and a 
new underground car park for 41 cars 

Approved  

 
 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
03 May 2022 Council Officers wrote to the applicant and outlined concerns regarding the 

following matters:  
Street Setbacks  
Waste management 
Revised Detailed Site Investigation (DSI) 
Acoustic report  
Flooding  
Traffic  
Affordable Housing  
Unit Depths  
Communal Open Space (COS) 
Solar Access to Units  
Cross Ventilation and Windows to Units  
Unit Sizes  
Internal Unit Dimensions  
Balcony Balustrades  
Bicycle Parking  
Adaptable Units  
Material Finishes  
Services  
Sustainability  
 
Within this letter Council Officers asked the applicant to provide amended 
plans/additional information addressing/responding to all of the above 
concerns. 

04 July 2022 The applicant provided additional information/amended plans to address 
some of the points raised within Council’s letter. 
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21 July 2022  Following an initial review of the provided amended plans Council Officers 
wrote to the applicant and outlined that the amended scheme could not be 
supported and recommended that the current application be withdrawn.  

1 August 2022  The applicant outlined that they would not be withdrawing but instead 
requested that the application be determined based on the plans originally 
submitted at lodgement (not the amended plans provided 04 July 2022).  

 
The current report is an assessment of the plans originally submitted at the time of lodgement 
as per the request of the applicant.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Housing) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is evidence of contamination on the site.  
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The applicant has provided a report that concludes: 
 
Based on the historical review, environmental information, proposed development and 
laboratory results of the investigation, the site can be made suitable for the proposed 
development, subject to the following:  
 

• It is considered that the site would be deemed suitable for the proposed development 
subject to completion of a Remediation Action Plan (RAP) in order to manage the 
abovementioned environmental concerns.  

 
• State Environmental Planning Policy No 55 (SEPP 55) – Remediation of Land sets the 

regulatory framework for contaminated land and remediation works in NSW. SEPP 55 
defines the regulations for Category 1 and Category 2 remediation works. The remedial 
works to be undertaken at the site constitute Category 2 works (as defined in SEPP 
55). Appropriate permissions for remediation should be obtained prior to 
commencement. 

 
On the basis of this report the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated. 
 
In consideration of Section 4.16 (2) the applicant has provided a preliminary investigation, DSI 
and RAP. 
 
A search of Council’s records in relation to the site has indicated that the site is one that is 
specified in Section 4.6 (4)(c).  
 
The application involves does not involve category 1 remediation under SEPP (Resilience and 
Hazards) 2021.  
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of Residential 

Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 
3 and 4 of the guide have been achieved. 
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The development is not acceptable having regard to the nine design quality principles and is 
therefore recommended for refusal. The proposal is not considered to meet the following 
design quality principles:  
 
Principle 1: Context and Neighbourhood Character  
 
The current design was reviewed by Council’s Architectural Excellence Panel (AEP) on 19 
April 2022. At this meeting the AEP reviewed the architectural drawings, photomontage and 
landscape drawings and considered the developments compliance with design quality 
principle 1: Context and neighbourhood character.  
 
The AEP noted that the scheme does not have sufficient merit for support and that the overall 
strategy did not include any urban design or contextual analysis to justify the site planning and 
overall design strategy. In this instance the panel noted that a detailed urban design analysis 
is essential given the scale and context of the proposal and the unusual deep and narrow 
configuration of the site. The panel raised the following concerns:  
 

a) The proposed site planning strategy and the built form character (including the roof 
form, architectural expression and materiality) appears inconsistent with the immediate 
context. 
  

b) A lack of street address for 27 out of 35 apartments is also a concern arising primarily 
from a flawed site planning strategy. 
 

c) The Panel considers that the proposed building separation distances within the 
proposal and with the adjoining properties are constrained and do not match with the 
guidance offered under the NSW Apartment Design Guide Parts 2F and 3F. 

 
The panel concluded that the current scheme has low architectural merit and should be 
refused.  
 
It is considered that the development does not respond to its context, does not respond to the 
built features of the area and does not contribute to the overall character of the streetscape 
and neighbourhood. The current scheme does not re-enforce or respond to its context within 
Smith Street and presents an overall form which is significantly inconsistent with the 
established area.  
 
The current proposal represents a substantial re-development of the site and provides a rare 
opportunity to substantially improve/ re-enforce an emerging streetscape. This opportunity is 
one which will not be repeated within the immediate future and as such a high degree of 
emphasis to public domain, streetscape and urban design should be enforced. The current 
scheme does not take advantage of the significant re-development opportunity and therefore 
cannot be considered compliant with the principle of context and neighbourhood character.  
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Principle 2: Built Form and Scale  
 
The proposal is not compliant with the requirements and intention of principle 2, which seeks 
development to define the public domain, contribute to the character of streetscapes and 
provide internal amenity and outlooks. The proposal has a substantial opportunity to improve 
and define a new resident entry and interface with the public domain which would contribute 
to the character of streetscape. Concerns are raised with the following elements of the current 
scheme:  
 

a) A 9m LEP height limit applies to the site, which is more suitable for a 2-storey 
residential typology such as terrace houses. The current 3 storey-built form and roof 
form, tries to emulate terrace house typology, however the design is not successful in 
this attempt and its bulk and scale appears out-of-character. 

 
b) 2 storey terrace houses, if provided with an appropriate emphasis on the vertical 

rhythm and urban design with internal pedestrian streets or similar, would create a finer 
grain-built form character appropriate to the surrounding context. The ground floor 
levels of these dwellings would allow better street integration and activation when 
provided with direct individual street entries and individual gardens. 

 
The current scheme results in a poor public domain interface and poor unit amenity for units. 
The proposal is not considered compliant with the requirements of built form and scale and is 
recommended for refusal.  
 
Principle 3: Density 
 
The proposal is not compliant with the requirements and intention of principle 3, which seeks 
development to achieve a high level of amenity for residents and each apartment, resulting in 
a density appropriate to the site and its context. Concerns are raised with proposed 
subterranean spaces of the northern building and that the proposal does not meet minimum 
requirements for solar access to units. In this instance the additional FSR granted by the 
provisions of the SEPP Housing 2021 compromises residential unit amenity and do not enable 
a high level of amenity for residents and apartments. The proposal is not considered compliant 
with the requirements of density and is recommended for refusal. 
 
Principle 4: Sustainability  
 
The proposal is not compliant with the requirements and intention of principle 3, which seeks 
development to include use of natural cross ventilation and sunlight for the amenity and 
liveability of residents and passive thermal design for ventilation, heating and cooling reducing 
reliance on technology and operation costs. Other elements include recycling and reuse of 
materials and waste, use of sustainable materials and deep soil zones for groundwater 
recharge and vegetation. With regards to sustainability concerns are raised with the following 
elements of the current scheme: 
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a) The proposal does not meet guidance for mid-winter solar access within Part 4A of the 
ADG, including minimum 2 hours direct sunlight within living rooms and private open 
spaces of at least 70% apartments between 9am and 3pm at mid-winter. 
 

b) 14 out of 35 apartments (40%) would receive no direct sunlight between 9am and 3pm 
at mid-winter, which exceeds the maximum 15% criteria within the ADG. The proposed 
double loaded corridor configuration provided to both buildings with the intention to 
maximise yield is primarily the reason for this inconsistency with the ADG Part 4A 
criteria. A review of some proposed units has highlighted almost sole reliance upon 
skylights for the provision of solar access to south facing units within Block A.  
 

c) The proposal is lacking commitments for achieving sustainability targets for water, 
energy and waste efficiency, including provision of solar panels, ceiling fans and rain-
water capture for watering plants. 
 

d) The proposed dark roof colour will result in increased heat load and require additional 
insulation to meet NCC requirements and that this will impact on the roof structure 
depth and 9m height LEP Height limit.  
 

The current proposal does not incorporate sufficient means to ensure sustainability for the 
amenity and liveability of residents. Instead, acceptance of the current proposal would result 
in a high reliance on technology and operation costs to ensure liability.  
 
Principle 6: Amenity  
 
The proposal is not compliant with the requirements and intention of principle 6, in that the 
current application does not ensure appropriate room dimensions and shapes, access to 
sunlight, natural ventilation, outlook, visual and acoustic privacy, indoor and outdoor space 
and efficient layouts. A review of the provided plans has highlighted the proposed areas of 
studio apartments are undersized, that layouts of units are not readily furnishable, that there 
is in-sufficient access to natural light and ventilation and that windows to proposed units are 
undersized and poorly located to provide amenity. Overall, it is considered that acceptance of 
the current proposal would result in poor amenity for occupants/units and that the proposal 
does not meet the requirements of principle 6.    
 
 
Principle 9: Aesthetics 
 
As outlined above under principle 1, the proposal has been reviewed by Council’s AEP panel 
and is considered to result in a poor visual appearance with significant inconsistency with other 
new works and historic dwellings in the area. Acceptance of the proposal in its current form is 
expected to result in a development which does not respond to the existing or future local 
context and does not represent an acceptable outcome for the streetscape.   
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Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Clause 6A of the SEPP certain 
requirements contained within IWCDCP 2016 do not apply. In this regard the objectives, 
design criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 
• Communal open space has a minimum area equal to 25% of the site. 

 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: 
 
The current proposal results in 17% (440sqm) of the site being dedicated for the use of 
Communal Open Space (COS), this is a variation to the minimum 25% required by the ADG. 
A review of the provided COS has also highlighted that less than 50% will receive a minimum 
2-hour solar access on 21 June. The intent of this control is to ensure that residents have 
sufficient recreation opportunities to connect to the natural environment.  
 
Examination of the provided COS has outlined significant concerns with the proposed rate, 
the quality, and the ability of the spaces to obtain solar access. A majority of the proposed 
COS is occupied by transitional pathways and side boundary setbacks. Usable elements of 
the proposed COS are limited to the centre of the site, within the 12m separation setbacks of 
Blocks A and B. These spaces will receive minimal solar access during June 21 and provide 
poor amenity for occupants. As discussed above nearly 40% of all proposed units receive no 
direct solar access on 21 June, because of this residents will be heavily reliant on COS for 
amenity and outdoor space. It is inadequate that the proposed COS does not achieve the 
minimum required rate and minimum solar access requirements. Acceptance of the proposed 
variations would result in unreasonable reliance on public parks and other outdoor spaces as 
residents attempt to obtain sufficient recreation opportunities and connection to the natural 
environment.  
 
Visual Privacy/Building Separation/Street Setback 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
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The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Comment: 
 
The proposal seeks consent for a 1.2m to nil western (side) boundary setback to Block A/B 
and a 5.5m northern (rear) boundary setback to Block B. The ADG outlines that the aims of 
these controls are to ensure sufficient light and air, provide adequate privacy and retain rhythm 
or pattern between buildings.  
 
Analysis of these proposed setbacks and the proposed street setback has confirmed that the 
development is inconsistent with the rhythm of the street and would unreasonably block 
sightlines to the heritage item at the neighbouring 67 – 75 Smith Street. The proposed building 
alignment and orientation of Block A parallel to the front boundary of the site is at odds with 
neighbouring sites (67 – 75 Smith Street & 53 Smith Street) and would present an 
irregularity/inconsistency that would further promote the visibility of the development in the 
streetscape. Furthermore the 1.2m setback of Block A (1.8m at level 2 and 3) is situated within 
close proximity to the neighbouring heritage item and threatens to visually dominate the item. 
The proposed setbacks are not in alignment with the development at 67-75 Smith Street), 
which has successfully setback the development from the heritage item. The proposed 
setbacks do not retain the rhythm or pattern between buildings and is unacceptable.        
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building receive 

a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-winter. 
 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: 
 
The current scheme does not meet the above requirements for a minimum 2 hours direct 
sunlight within living rooms and private open spaces of at least 70% apartments between 9am 
and 3pm at mid-winter. Instead, the proposal achieves 60% (21 units) obtaining the minimum 
solar access requirements, while 40% (14 units) would receive no direct sunlight between 9am 
and 3pm at mid-winter. The intent of this control is to ensure that new developments reduce 
the reliance on artificial lighting and heating, improving energy efficiency and residential 
amenity through pleasant conditions to live and work.  
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In this instance the proposed scheme has not been designed to account for the site constraints 
and reasonable attempts for amenity have not been explored. The proposed double loaded 
corridor configuration provided to both buildings with the intention to maximise yield is primarily 
the reason for this inconsistency with the above requirements. A review of some proposed 
units has highlighted almost sole reliance upon skylights for the provision of solar access to 
south facing units within Block A. Acceptance of such an outcome is expected to result in 
unreasonable amenity loss to occupants and force dependence on artificial lighting and heat. 
Such an outcome is unsupportable, and the application is recommended for refusal.   
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

 
Comment: 
 
48% (17 units) achieve the requirements for natural cross ventilation. Although the applicant 
states that the proposal achieves the required 60%, a review of the applicant’s cross 
ventilation diagrams has confirmed that units marked as compliant detail unrealistic ventilation 
(see units 6, 9, 10, 28, 30, 35). The proposed non-compliance is not recommended for support, 
with allowance of such an outcome expected to result in the development being heavily reliant 
on artificial cooling and resulting units having significantly reduced amenity for occupants. This 
variation arises from the double loaded corridor configuration provided to both buildings which 
has the intention to maximise yield, instead of maximising unit amenity.  
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area 
does not exceed 50% of the apartment 
area 

 
  



Inner West Local Planning Panel ITEM 2 
 

PAGE 21 

Comment: 
 
The proposal outlines floor to ceiling heights of 2.7m to habitable spaces and 2.4m to non-
habitable spaces. However, concerns are raised with regard to the floor-to-floor (top of slab to 
top of slab) heights of 3m. The proposed 3m separation does not accommodate sufficient 
room for the installation of services in ceilings. Acceptance of the proposed 3m floor to floor 
heights is likely to result in the proposed ceiling heights of 2.7m being reduced to 
accommodate services. Any proposed reduction to the 2.7m ceiling heights is likely to reduce 
the amenity of the units and is not supported. The proposed floor to floor heights are in-
adequate and are not recommended for support.     
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 

 
Comment: 
 
Analysis of the proposed ground floor studio units (units 2-4) of Block A has highlighted a 
variation to the minimum 35m2 requirement, with units of 32-33m2 proposed. This variation 
has been reviewed and is unsupportable. The proposed variation results in spaces not readily 
furnished by occupants and provides little to no amenity. In-sufficient justification has been 
provided regarding why compliance with the minimum unit sizes can’t be provided and it is 
considered that acceptance of the variation will result in un-liveable spaces which provide little 
to no amenity.   
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum glass 

area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 
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Comment: 
 
A review of the proposal has highlighted significant concerns with the bedroom openings to 
units 5, 10, 18, 22, 23, 28, 30 and 35. Each of these proposed units have bedroom openings 
which are not considered to meet the above requirements and provide extremely little to no 
light or ventilation opportunities to occupants. Many of these proposed bedrooms have window 
openings located in positions that are not readily visible from within the room itself and results 
in occupants largely enclosed by blank walls. Such an outcome fails to provide sufficient 
occupant amenity and is recommended for refusal.  
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application. 
 
5(a)(iv) State Environmental Planning Policy (Housing) 2021 

 
Chapter 2 Affordable housing - Division 1 – In-fill affordable housing  
 

Clause  Standard  Proposed  Compliance  

16 (1)(a) - Zone  Development is permitted 
with consent under another 
environmental planning 
instrument 

The site is zoned R3 – 
Medium Density Residential 
under the ALEP 2013. Within 
this zone Residential flat 
Buildings are permitted with 
consent.   

Yes 

16 (1)(b)  At least 20% of the gross floor 
area of the building resulting 
from the development will be 
used for the purposes of 
affordable housing, 

At least 20% of the GFA 
resulting from the 
development will be affordable 
housing  

Yes 

16 (1)(c)   For development on land in 
the Greater Sydney region, 
Newcastle region or 
Wollongong region—all or 
part of the development is 
within an accessible area 

The site is within: 

• 400m walking distance to 
the Summer Hill railway 
station  

Yes 

Clause  Floor Space Ratio  Proposed  Compliance 

17 (1) - FSR Maximum FSR as per LEP is 
0.7:1.  
23 of the 35 or 66% of units 
are proposed to be dedicated 
for affordable housing. This 
represents at least 50% of the 
total GFA being used for 
affordable housing. As such 
under clause 17(1)(a)(i) and 
additional 0.5:1 FSR bonus is 
applicable. The sites total 
FSR is 1.2:1 (3,129.22sqm).  

The development proposes a 
1.1:1 or 2,865.4m2 Yes 
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Clause   Non-discretionary 
Development Standards  

Proposed  Compliance 

18 (2)(a) – Site 
Area  

Minimum site area of 450sqm  The site has an area of 
2,607.4m2 Yes 

18 (2)(c) – 
Landscaped Area  

At least 30% of the site area 
is landscaped area.  

39% of the site is to be 
landscaped area.  Yes 

18 (2)(d) – Deep 
Soil Landscaping  

• At least 15% of the site is 
deep soil landscaped 
area.  

 
• Each area of deep soil 

landscaping has 
minimum 3m dimensions.   

• 22% of the site is deep soil 
landscaped area.  
 
 

• Minimum dimensions of 
3m proposed.  

Yes 

18 (2)(e) – Solar 
Access  

Living rooms and private 
open spaces in at least 70% 
of the dwellings receive at 
least 3 hours of direct solar 
access between 9am and 
3pm mid winter  

60% (21 units) obtain the 
minimum solar access 
requirements, while 40% (14 
units) would receive no direct 
sunlight between 9am and 
3pm at mid-winter. 

No – See 
assessment 

below 

18 (2)(g) – Parking  • for each dwelling 
containing 1 bedroom—
at least 0.5 parking 
spaces, 
 

• for each dwelling 
containing 2 bedrooms—
at least 1 parking space, 

 
• for each dwelling 

containing at least 3 
bedrooms—at least 1.5 
parking spaces 

Total Required = 30 Spaces  

The development proposes to 
provide 44 parking spaces 
within the basement. This 
represents 14 spaces above 
the minimum requirements. 
The extra parking spaces 
have been counted towards 
the sites overall GFA/FSR.  

Yes 

18 (2)(h) – Unit 
Dimensions  

For development for the 
purposes of residential flat 
buildings—the minimum 
internal area specified in the 
Apartment Design Guide for 
each type of apartment 

Ground floor studio units (units 
2-4) of Block A result in a 
variation to the minimum 35m2 
requirement, with units of 32-
33m2 proposed.  

No – See 
assessment 
above under 

ADG.  

Clause  Design requirements  Proposed  Compliance  

19 (3) – Character 
of the Area  

 Development consent must 
not be granted to 
development to which this 
Division applies unless the 
consent authority has 
considered whether the 
design of the residential 
development is compatible 
with— 

  the desirable elements of the 
character of the local area 

Proposal is not considered to 
be compatible with desirable 
elements of the local area.   

No – See 
assessment 

below.  
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Clause  Continued Application of 
SEPP 65   

Proposed  Compliance  

20 – SEPP 65  Nothing in this Policy affects 
the application of State 
Environmental Planning 
Policy No 65—Design Quality 
of Residential Apartment 
Development to residential 
development to which this 
Division applies. 

The proposals compliance with 
SEPP 65 has been assessed 
above.  

Noted.  

Clause  Must be used for 
affordable housing    

Proposed  Compliance  

21 (1) – Affordable 
Housing  

Development consent must 
not be granted under this 
Division unless the consent 
authority is satisfied that for a 
period of at least 15 years 
commencing on the day an 
occupation certificate is 
issued— 
(a)  the affordable housing 
component of the residential 
development will be used for 
affordable housing, and 
(b)  the affordable housing 
component will be managed 
by a registered community 
housing provider 

The current application is 
recommended for refusal. 
Should the application be 
approved appropriate 
conditions requiring the 
affordable housing component 
of the development to be used 
as affordable housing will be 
recommended to be imposed 
on any consent. 

Yes 

 
The proposal seeks consent to vary at clauses 18 (2)(e) and (h) of the Housing SEPP 2021. 
These clauses are listed as non-discretionary development standards. Section 4.15 (3) of 
the EP&A Act 1979 states:  
 
If an environmental planning instrument or a regulation contains non-discretionary 
development standards and development the subject of a development application does not 
comply with those standards— 

(a)  subsection (2) does not apply and the discretion of the consent authority under this 
section and section 4.16 is not limited as referred to in that subsection, and 
(b)  a provision of an environmental planning instrument that allows flexibility in the 
application of a development standard may be applied to the non-discretionary 
development standard. 

The proposal’s non-compliance with the above non-discretionary development standards 
means that the non-compliances may be used as reasons for refusal. In accordance with the 
requirements of 4.15(3)(b) of the EP&A Act 1979, any request to vary the non-discretionary 
development standards must be accompanied by a clause 4.6 objection. At this time no clause 
4.6 variation for the above controls has been submitted, as such the proposed variations 
cannot be supported, and the application must be refused.  
 
  

https://legislation.nsw.gov.au/view/html/inforce/current/epi-2002-0530
https://legislation.nsw.gov.au/view/html/inforce/current/epi-2002-0530
https://legislation.nsw.gov.au/view/html/inforce/current/epi-2002-0530
https://legislation.nsw.gov.au/view/html/inforce/current/epi-2002-0530
https://legislation.nsw.gov.au/view/html/inforce/current/epi-2002-0530
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Regardless of the above Council Officers have reviewed the proposed variations and provide 
the following response:   
 
Solar Access  
 
As outlined above under Clause 18(2)(e) of the SEPP Housing 2021:  
 
Living rooms and private open spaces in at least 70% of the dwellings receive at least 3 hours 
of direct solar access between 9am and 3pm mid-winter.  
The current scheme results in 60% (21 units) obtaining the minimum solar access 
requirements, while 40% (14 units) would receive no direct sunlight between 9am and 3pm at 
mid-winter. This rate of solar access to units represents a substantial variation from the control 
and is not recommended for support. The proposed double loaded corridor configuration 
provided to both buildings with the intention to maximise yield is primarily the reason for the 
variation. Acceptance of the proposed variation is expected to result in poor amenity for 
occupants, with the applicant failing to provide sufficient justification to outline why compliance 
with the standard is unreasonable or unnecessary in the circumstances of the case or design 
solutions to improve solar access provision to south facing dwellings.  
Character of the Area  
In considering the compatibility with the character of the area the applicable test is taken from 
the planning principal in Project Venture Developments v Pittwater Council [2005] NSWLEC 
191, discussed hereunder:  
  
Are the proposal’s physical impacts on surrounding development acceptable? The 
physical impacts include constraints on the development potential of surrounding 
sites.   
 
The proposal does not limit development potential of surrounding sites as it is one of the last 
sites (not subject to heritage restrictions) to be re-developed. The proposal results in 
acceptable physical impacts on neighbouring sites, ensuring acceptable visual privacy, solar 
access and visual outlook is retained.  
 
Is the proposal’s appearance in harmony with the buildings around it and the character 
of the street  
 
The proposed site planning strategy and the built form character (including the roof form, 
architectural expression and materiality) is inconsistent with the immediate context. Analysis 
of these proposed setbacks and the proposed street setback has confirmed that the 
development is inconsistent with the rhythm of the street and would unreasonably block 
sightlines to the heritage item at the neighbouring 67 – 75 Smith Street. The proposed building 
alignment and orientation of Block A parallel to the front boundary of the site is at odds with 
neighbouring sites (67 – 75 Smith Street and 53 Smith Street) and would present an 
irregularity/inconsistency that would further promote the visibility of the development in the 
streetscape.  The proposed setbacks are not in alignment with the development at 67-75 Smith 
Street), which has successfully setback the development from the heritage item. The proposed 
setbacks do not retain the rhythm or pattern between buildings.  
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The subject sites three storey appearance to the rear of Block A and the roof slope/design to 
Block A is highly irregular and inconsistent with the established streetscape. This design 
preference is significantly out of character with the street. This inconsistency is best 
demonstrated through figures 2 and 3 below. The current 3 storey-built form and roof form, 
tries to emulate terrace house typology, however the design is not successful in this attempt 
and its bulk and scale appears out-of-character. Instead, it is considered more suitable for the 
development to be amended to present a 2-storey residential typology such as terrace houses.  
The overall scheme is considered to not fit in to the existing streetscape and character of the 
area. The proposed developments overall appearance is not in-keeping with the character of 
the area and does not reflect a built form/style that is compatible with the locality. The proposal 
is not complaint with the requirements of clause 19 (3) of the Housing SEPP 2021.  
 

 
Figure 2 – Photomontages of the development within the existing streetscape. Red arrow 

indicates the location of proposed development. 
 

Figure 3 – Photomontages of the development. 
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5(a)(v) Ashfield Local Environment Plan 2013 (ALEP 2013)  
 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2013: 

 
• Clause 1.2 - Aims of Plan 
• Clause 2.3 - Land Use Table and Zone Objectives 
• Clause 2.5 - Additional permitted uses for land 
• Clause 2.7 - Demolition 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.10 - Heritage Conservation 
• Clause 5.21 - Flood Planning 
• Clause 6.1 - Earthworks 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R3 – Medium Density Residental under the ALEP 2013. The ALEP 2013 
defines the development as: 
 
residential flat building means a building containing 3 or more dwellings, but does not 
include an attached dwelling, co-living housing or multi dwelling housing. 
 
The development is permitted with consent within the land use table.  
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Non-

compliance 
Complies 

Height of Building 
Maximum permissible:   9m 

 

 
9.37m 

 
0.37m or 

4.1% 

 
No 

Floor Space Ratio 
Maximum permissible:   1.2:1 (0.7:1 under 
ALEP 2013 + 0.5:1 FSR bonus under 
SEPP Housing 2021 clause 17(1)) or 
3,129.22m2 

The development 
proposes an FSR of 
1.1:1 or 
(2,865.4m2) 

 
N/A 

 
Yes 

    
 

i. Clause 4.6 Exceptions to Development Standards 
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As outlined in table above, the proposal results in a breach of the following development 
standard/s: 
 

• Clause 4.3 - Height of buildings 
 
The applicant seeks a variation to the Height of Buildings development standard development 
standard under Clause 4.3 of the Ashfield Local Environmental Plan 2013 by 4.1% 
(0.37metres).  
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the Ashfield Local Environmental Plan 
2013 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
Ashfield Local Environmental Plan 2013 justifying the proposed contravention of the 
development standard which is summarised as follows: 
 
• The architectural design, layout and street presentation of the proposed flat building 

achieves a high-quality development. The proposed built form integrates with the 
established built form and character and is compatible with its surrounds.  

 
• The proposed height maintains acceptable sky exposure to existing buildings adjoining or 

adjacent to the site and the objective is achieved. The height variation is very much limited 
to the lift overrun and does not affect the performance of the building in terms of preserving 
daylight. 

 
• The lift overrun does not add an additional level and facilitates improved access to levels 

1 and 2 of the building. At 3 storeys the building can rely on a stair however the lift provides 
improved access for all residents and visitors and assists with disabled access. The 
building height and form provides an acceptable transition and the minor additional bulk 
associated with the lift does not impact on the performance of the built form in providing a 
transition. 

 
The applicant’s written rationale fails to adequately demonstrate that compliance with the 
development standard is unreasonable / unnecessary in the circumstances of the case, and 
that there are sufficient environmental planning grounds to justify contravening the 
development standard. 
 
It is considered the development is not in the public interest because it is not consistent with 
the objectives of the R3 – Medium Density Residental zone, in accordance with Clause 
4.6(4)(a)(ii) of the Ashfield Local Environmental Plan 2013 for the following reasons: 
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To provide for the housing needs of the community within a medium density residential 
environment. 
• The proposal does introduce additional housing within the locality. However as seen within 

this report the design, layout and resulting amenity of the units is of a poor quality. 
Acceptance of the proposal while increasing unit numbers would not result in a 
development which provides appropriate or usable housing to meet the needs of the 
community.   
 

To provide a variety of housing types within a medium density residential environment. 
• The proposal provides a suitable unit mix for the locality however concerns regarding the 

amenity of the proposed units are significant.  
 

To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 
• The proposal is solely for a residential flat building and is surrounded by similar residential 

uses. Sufficient land uses to meet day to day needs are located within the Summer Hill 
Town centre.   

 
It is considered the development is not in the public interest because it is not consistent with 
the objectives of the Height of Buildings development standard, in accordance with Clause 
4.6(4)(a)(ii) of the Ashfield Local Environmental Plan 2013 for the following reasons: 
 

(a)  to achieve high quality-built form for all buildings, 
 
 
• The proposed site planning strategy and the built form character (including the roof form, 

architectural expression and materiality) is inconsistent with the immediate context. The 
current 3 storey-built form and roof form, tries to emulate terrace house typology, however 
the design is not successful in this attempt and its bulk and scale appears out-of-character. 
The proposal in its current form is not considered to be of a high quality built form.  
 

(b)  to maintain satisfactory sky exposure and daylight to existing buildings, to the sides 
and rear of taller buildings and to public areas, including parks, streets and lanes, 

• The proposal maintains satisfactory sky exposure to existing buildings and to parks, 
streets and laneways.  
 

(c)  to provide a transition in built form and land use intensity between different areas 
having particular regard to the transition between heritage items and other buildings, 

• The proposed street setback is inconsistent with the rhythm of the street and would 
unreasonably block sightlines to the heritage item at the neighbouring 67 – 75 Smith 
Street. The proposed building alignment and orientation of Block A parallel to the front 
boundary of the site is at odds with neighbouring sites (67 – 75 Smith Street and 53 Smith 
Street) and would present an irregularity/inconsistency that would further promote the 
visibility of the development in the streetscape. The lack of contextual analysis with regard 
to the development and surrounds means that there is an insufficient built form transition 
between the subject site and neighbouring heritage item.  
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(d)  to maintain satisfactory solar access to existing buildings and public areas. 
• The proposal maintains satisfactory sky exposure to existing buildings and public areas.  

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby does not accord with the objective in Clause 4.6(1)(b) and requirements 
of Clause 4.6(3)(b) of the Ashfield Local Environmental Plan 2013. For the reasons outlined 
above, there are insufficient planning grounds to justify the departure from the Height of 
Buildings development standard and it is recommended the Clause 4.6 exception not be 
granted. 
 

ii. Clause 5.10 - Heritage Conservation   
 
As seen below within figure 4 below, the subject site is not identified as a heritage item or 
located within a Heritage Conservation Area (HCA). The site is however adjoining heritage 
items and HCA. The current proposal has been reviewed by Council’s Heritage Advisor who 
outlined that the application is not acceptable and does not satisfy the requirements of clause 
5.10 of the ALEP 2013. The current proposal will give rise to impacts on neighbouring heritage 
items and is recommended for refusal. A review of the subject sites history and existing 
buildings has highlighted those structures to be demolished do not contain heritage 
significance. Council’s Heritage Advisor has outlined the following concerns:  
 
• The scale of the development is in-consistent within the streetscape and the surrounding 

housing stock and is not supported, as it does not contribute to the overall character of the 
HCA.  

• The architectural drawings still contain insufficient information regarding the relationship 
between the proposal and the surrounding building stock, including the local heritage 
items.  The impact on the adjacent local heritage items still has not been adequately 
demonstrated. 

• The proposed dark colours are not characteristic of Heritage Conservation Areas in 
Summer Hill. The building materials used should correspond to the medium solar 
absorptancy range under BASIX, which roughly corresponds to the historic range of 
building materials utilised in the HCA in the Inner West LGA.  Characteristically the end 
walls of rows of houses were a much lighter colour. 
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Figure 4: Heritage Map of the site and surrounds, subject site is identified by blue box 

 
iii. Clause 5.21 – Flood Planning  

 
The subject site is identified as a flood control lot and is subject to the provisions of clause 
5.21 of the ALEP 2013 and IWC DCP 2016. As part of the current application the applicant 
has provided a flood investigation report. 
 
As stated above this report recommends the construction a 225mm PVC pipe along the 
western boundary of the subject property to control and disperse overland flow paths from 
upstream (which currently ponds along the northern boundary). This pipe would transport the 
current overland flooding from the northern boundary, along the western boundary of the site 
to the Smith Street frontage where it would then be directed into an existing junction pit within 
the Smith Street Road reserve.  
 
This solution has been reviewed by Council development engineers who outlined that the 
proposed overland flow management scheme is acceptable subject to the imposition of a 
deferred commencement condition. The current application is recommended for refusal, 
however should it be supported it is recommended that a deferred commencement condition 
which requires the submission of a revised stormwater plan detailing the following be imposed:  
 

1. A 600 mm x 600 mm inlet pit inside the northern boundary. 
 

2. An opening in the northern boundary wall capable of conveying 1% AEP (100 ARI) 
overland flow.  
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3. A longitudinal section along the inter allotment drainage line up to Council pipe 
including crossing services. 

 
The provided flood investigation report and subsequent recommended measures ensure 
management of overland flow paths. The proposed scheme will ensure that the development 
is compatible with the flood hazard of the land and will not impact the proposed use as 
residential accommodation.  
 
Subject to compliance with the above deferred commencement conditions the proposed 
development can meet the flood requirements of clause 5.21 of the ALEP 2013 and IWCDCP 
2016.  
 

iv. Clause 6.1 Earthworks  
 

The proposal involves extensive earthworks to facilitate the basement carparking and 
remediation of the site. The application has been supported by a Geotechnical Report which 
has assessed the subsurface conditions and other geotechnical conditions such as 
groundwater, footing design and earthworks. Subject to compliance with the 
recommendations made by the provided geotechnical report, the proposed development will 
not have detrimental effect on drainage patterns, soil stability, amenity of adjoining properties 
or adverse impacts on waterways or riparian land. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Environmental Planning Instruments Compliance  
Draft State Environmental Planning Policy (Environment) 2018 Yes 
Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 
 
5(c) Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The Inner West Local Environment Plan 2022 (IWLEP) was gazetted on the 12th of August 
2022. The IWLEP 2022 contains provisions for the prohibition of Residential Flat Buildings 
within the R3 Medium Density Zone. Therefore, the use currently sought by this development 
application would become prohibited under the IWLEP 2022. As per Section 1.8A – Savings 
provisions, of this plan, as the subject development application was made before the 
commencement of this Plan, the application is to be determined as if the IWLEP 2022 had not 
commenced.  
Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires 
consideration of any EPI that has been subject to public consultation. The subject application 
was lodged on 29 December 2021, on this date, the IWLEP was a draft EPI, which had been 
publicly exhibited and was considered imminent and certain.  
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Having regard to the savings provisions, the draft EPI does not alter the outcome of the 
assessment of the subject application.      
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (DCP) 2016 for Ashbury, 
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.  
 
IWCDCP2016 Compliance 
Section 1 – Preliminary   
B – Notification and Advertising Yes 
Section 2 – General Guidelines  
A – Miscellaneous  
1 - Site and Context Analysis No – see discussion 
2 - Good Design  No – see discussion 
3 - Flood Hazard   Yes 
4 - Solar Access and Overshadowing   Yes 
5 - Landscaping   Yes 
6 - Safety by Design   Yes 
7 - Access and Mobility   Yes 
8 - Parking   Yes 
14 - Contaminated Land  Yes 
15 - Stormwater Management Yes 
B – Public Domain  
C – Sustainability  
1 – Building Sustainability No – see discussion 

above 
2 – Water Sensitive Urban Design  Yes 
3 – Waste and Recycling Design & Management Standards   No – see discussion 
6 – Tree Replacement and New Tree Planting   Yes 
D – Precinct Guidelines  
Part 12 – 55-63 Smith Street, Summer Hill Yes 
E1 – Heritage items and Conservation Areas (excluding 
Haberfield) 

 

1 – General Controls No – see discussion 
above 

F – Development Category Guidelines  
5 – Residential Flat Buildings  No – see discussion 

 
The following provides discussion of the relevant issues: 
 
Chapter A – Good Design  
 
The development application has been assessed against the provision of Chapter A section 
2 – Good Design. These controls have been established to ensure that development: 
 

• Responds and contributes to its context  
 

• Contributes to the quality and identity of the area  
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• In areas of relatively stability, reinforces desirable element of established street and 
neighbourhood character  

 
As mentioned above the proposal was referred to Council’s Architectural Excellence Panel 
who reviewed the application against the principles of SEPP 65 and the Good Design Controls 
contained within the DCP. Following this review the AEP has outlined that that the scheme 
has low architectural merit and should be refused.  
 
Concerns are raised with the built form interface to Smith Street. A 9m LEP height limit applies 
to the site, which is more suitable for a 2-storey residential typology such as terrace houses. 
The current 3 storey-built form and roof form, tries to emulate terrace house typology, however 
the design is not successful in this attempt and its bulk and scale appears out-of-character. 
The proposed design and slope of the roof to Block A is significantly contrasting to 
neighbouring existing developments and is not recommended for support.   
 
The subject site should instead be redeveloped in a manner which utilises the south boundary 
to continue the existing streetscape pattern, setbacks and form created by 65 - 75 Smith 
Street. Utilisation of such a scheme would allow for a greater emphasis on softening public 
domain interface, through the introduction of landscaping and would provide opportunities for 
additional courtyards/terraces openings to proposed ground floor units.  
 
The overall strategy of development is problematic as noted by the AEP, with the current 
development resulting in an inconsistency with the general character of the area.  

 
The proposal is non-compliant with the requirements of the DCP which requires development 
to contribute to the quality and identity of the area and contribute to the creation of the desired 
future character. The current scheme is not reflective of the desired future character for the 
locality and is therefore recommended for refusal.  
 
Residential Flat Buildings  
 
The proposal has been assessed against the provisions of Chapter F – Part 5 Residential Flat 
Buildings. The development results in a variation to the requirements of DS6.1 and 6.2 which 
requires development to be sited to respond to: 
 

• The requirements of the Apartment Design Guide  
 

• Good streetscape principles  
 

• The need to provide an open and attractive outlook to new and existing dwellings, and 
to avoid an overbearing scale for neighbouring properties  
 

The current development results in non-compliances with the above requirements as it does 
not employ good streetscape principles and blocks sightlines to the neighbouring heritage 
item. The current proposal represents a substantial re-development of the site and provides a 
rare opportunity to substantially improve/ re-enforce an existing streetscape. This opportunity 
is one which will not be repeated within the immediate future and as such a high degree of 
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emphasis to public domain, streetscape and urban design should be enforced. It is considered 
that the DCP controls outlined above should be strictly enforced and that the proposal be 
refused due to its non-compliance with controls and subsequent poor streetscape/urban 
design outcomes.  
 
Solar Access and Overshadowing  
 
The revised plans have been assessed against the provisions of Solar Access and 
Overshadowing within the IWCDCP 2016. Within this section neighbouring residential uses 
are required to:  
 

• ensures living rooms and principal private open space of adjoining properties receive 
a minimum of 3 hours direct sunlight between 9am and 3pm on 21 June.  

 
The shadow impacts resultant from the proposed development application are compliant with 
the above controls. Shadow diagrams provided by the applicant sufficiently detail that the 
proposed overshadowing maintains a minimum of 3 hours of solar access between 9am and 
3pm on 21 June for neighbouring properties. Due to the site orientation the proposed shadows 
cast by the development alter throughout the day and result in each of the neighbouring 
properties receiving at least the minimum rate of solar access required. The proposed solar 
access rate is complaint.  
 
 
Community and Pedestrian Safety  
 
The entry and exit points of the development have been appropriately located to sure a high 
degree of passive surveillance, lighting and compliance with CPTED principles, all combining 
to improve community and pedestrian safety for those using the site. The provided 
driveway/footpath intersection has been appropriately designed to incorporate sufficient 
sightlines for vehicles entering and exiting. The proposal is expected to result in acceptable 
pedestrian safety.  
 
Visual Privacy  
 
In this instance due to the site’s location within the Summer Hill precinct, orientation of the 
development/units and proximity of existing development means that some privacy impacts 
are unavoidable. Nevertheless, the proposal has been appropriately designed to respond to 
its context and actively avoids potential privacy impacts through the utilisation of setbacks, 
window design, façade treatments. Generally, the design has appropriately considered the 
neighbouring sites and actively sought to minimise or locate glazing and openings away from 
shared boundaries where possible.  
 
Architectural plans submitted with the proposal detail that balustrades and balconies to the 
northern elevation of Block A and the northern and southern elevations of Block B are of an 
open form. Concerns are raised that this open form balustrade design will enable sightlines to 
and from units and as such a condition requiring them to be amended to be of a solid form is 
recommended to be imposed should the application be approved. The proposal results in an 
acceptable level of visual privacy for occupants and neighbours. 
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Acoustic Privacy 
 
The application is supported by an acoustic report. Council’s Environmental Health Officer has 
reviewed the application and outlined that the proposal will not give rise to significant acoustic 
impacts.  
 
Traffic & Parking  
 
In this instance the minimum parking rates for the development are specified by the SEPP 
Housing 2021. The SEPP requires the development to have a minimum of 30 parking spaces. 
The proposed basement has been designed to accommodate a maximum of 44 parking 
spaces and meets minimum requirements. The proposed rate of parking is acceptable given 
the current planning controls, proximity of the development to public transport and the merits 
of the case. The proposed rate of parking is unlikely to have substantial traffic generation 
impacts on the locality, with the driveway appropriately located on Smith Street, assisting to 
avoid queuing on surrounding roads. The proposed traffic generation impacts have been 
analysed by the applicant’s traffic and parking assessment report, which was reviewed by 
Council engineers and found to be acceptable.  
 
 
Waste Collection  
 
The proposed waste collection area is accessed from Smith Street via the same driveway as 
private vehicles. The proposed collection area is to be utilised for residential waste collection. 
The applicant has outlined that waste collection is to occur via a private contractor. Such an 
arrangement is not supported by Council given the use of the building as a residential flat 
building. The current application could be readily re-designed to accommodate Council 
collection and avoid unnecessary presentation of bins awaiting collection to Smith Street, 
should the future strata choose not to continue with private collection (which is likely to occur 
once the cost of private collection is realised). This reliance on private collection is a variation 
from DS1.1 of Part 3, Chapter C – Sustainability within the IWCDCP 2016, which requires new 
development to accommodate Council waste and recycling services and is not supported.  
 
Furthermore, the current proposal has not been designed to accommodate an internal waste 
cupboard or temporary waste disposal point on each of the proposed levels. Instead, future 
residents are required to take daily waste to the basement and dispose of it within the bin 
rooms. Such an arrangement is unrealistic and creates scenarios of daily waste being 
disposed of in common areas and the public domain. The lack of waste cupboard to each 
residential level is a variation to DS2.1 of Part 3, Chapter C – Sustainability within the IWCDCP 
2016, which requires each level of a new development to have a cupboard or temporary area 
capable of accommodating up to two days’ worth of waste. This variation is not supported, 
and the application recommended for refusal.  
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Stormwater  
 
Council’s Development Assessment Engineers have reviewed the provided stormwater 
management plan and outlined that the proposed scheme is satisfactory, subject to conditions 
of consent requiring compliance with the relevant Australian Standards.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 
Streetscape  
 
The proposal will result in a distinct and lasting anomaly to the streetscape and results in a 
poor design outcome which may be readily fixed or improved under a revised scheme. 
 
Urban Design  
 
As noted by the AEP the overall strategy is problematic and is expected to result in a lack of 
correlation/integration between the existing and proposed.  
 
Amenity  
 
The proposal results in poor amenity outcomes for future occupants and does not propose 
units which will meet the day to day needs of the community. In particular the lack of access 
to useable COS, lack of solar access to units, undersized units and poorly designed waste 
management strategy all combine to result in the proposal achieving an extremely poor 
standard of living for future occupants.   
 
Sustainability  
 
The proposal has not been designed to meet the minimum required suitability requirements. 
The development in its current form would be heavily reliant on mechanical lighting, heating 
and cooling and does not propose to incorporate any sustainability measures through a 
suitable design so as to not rely on mechanical/artificial means to provide amenity.  
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the streetscape and for future 
occupants and therefore it is considered that the site is unsuitable to accommodate the 
proposed development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 21 days to surrounding properties. As a result of this notification 22 submissions 
were received in response. 
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The following issues raised in submissions have been discussed in this report: 
 

- Scale of development 
- Setbacks  
- Contamination 
- Character of area 
- Visual Privacy 
- Flooding  
- Traffic and parking 
- Impact on conservation area and heritage items 
- Inadequate materials and finishes to HCA 
- Overshadowing 
- Waste Collection  
- Non-compliance with Council Controls  

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:              Impact on property value   
 
Comment:       Impacts on property values are not a matter for consideration under the EP and 

A Act 1979. 
 
Issue:              Removes employment land 
 
Comment:      The site has a residential zoning and the proposed use is permissible in the 

zone. By virtue of its zoning it is expected and intended that residential 
development would occur on the site.  

 
Issue:              Impacts on neighbouring trees  
 
Comment:      The proposed impacts on neighbouring trees has been reviewed by Council’s 

Urban Forest Team. This review concluded that the proposed setbacks would 
not impact neighbouring trees, subject to suitable conditions of consent.  

 
Issue:              No allowance has been made for the 500mm widening of the Smith Street  

Footpath 
 

Comment:      There is no applicable road widening in the ALEP 2013 for this site. In the 
absence of a planning agreement or acquisition clause Council is unable to 
acquire land in the context of a development application. 

 
Issue:   Impacts from construction  

 
Comment:       Any impacts from construction will be suitably managed and mitigated through 

conditions of consent and compliance with the relevant conditions of consent if 
approved.   
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Issue:              Retention of existing wall on the boundary on the eastern side 
 
Comment:       The boundary wall is proposed to be retained to a height of 1.8m. Retaining the  

wall for a further height would be inconsistent with the character of the area 
and reduce the improved visual sight lines to the heritage item. The proposal 
is considered to have acceptable impacts on visual privacy, subject to the 
recommended conditions. 
 

Issue:              Privacy Impacts from Unit 21 and 31  
 
Comment:       The proposed setbacks and design of the windows ensures that any sightlines 

obtained from these windows is indirect and not readily obtainable.   
 
Issue:               Safe removal of asbestos  
 
Comment:       The existing legislative framework provides the mechanism for the safe removal 

of asbestos and conditions would be included in any consent granted requiring 
its safe removal accordingly.  

 
Issue:               Consolidation of allotments   
 
Comment:       The proposed lot consolidation provides for an orderly and efficient use of land. 

No objections are raised to the lot consolidation.  
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest and is not recommended for support. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

• Architectural Excellence Panel (AEP) – The proposal has been reviewed by Council’s 
Architectural Excellence Panel (AEP). The AEP has expressed significant concerns 
regarding layouts, amenity and material finishes. These concerns have not been 
satisfactorily addressed.   
 

• Building Certification – The proposal has been reviewed by Council’s Building 
Certification Team, who outlined no objection to the proposal, subject to suitable 
conditions of consent. These conditions relate to BCA, fire safety and construction 
method compliance and have been included in the recommended conditions of 
consent in the event of approval.  
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• Development Engineering – Council’s Development Engineering Team have reviewed 

the proposed basement parking, stormwater, geotechnical report and traffic impact 
assessment and outlined concerns with the stormwater and parking aspects of the 
proposal, however subject to suitable conditions of consent the concerns can be 
resolved.  

 
• Environmental Health – Council’s Environmental Health Team have undertaken a 

review of the development with regard to contamination and acoustics. Council’s 
Environmental Health Team have outlined no objection to the proposal, subject to 
suitable conditions of consent regarding contamination management and remediation, 
acoustic compliance and compliance with relevant Australian Standards.  

 
• Heritage Advisor – The proposal has been reviewed by Council’s Heritage Advisor who 

outlined concerns regarding bulk/scale, finishes and impacts on heritage items. These 
concerns have not been satisfactorily addressed.    
 

• Traffic Services – The proposal has been reviewed by Council Traffic Engineers who 
raise no objection to the amended proposal, subject to suitable conditions of consent, 
in the event of approval. 
 

• Urban Forests – The proposal has been reviewed by Council’s Urban Forests Team 
who outlined no objection to the proposed landscape/planting plans subject to the 
imposition of conditions of consent.  

 
• Resource Recovery (Residential) – The proposed residential waste collection and 

disposal methods have been reviewed and are not acceptable. Objection is raised to 
the proposed waste management scheme, with private garbage trucks collecting 
waste on-site and the lack of daily disposal points for residents.  

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 

• Ausgrid – The proposal has been reffered to Ausgrid for review and comment. In 
response Ausgrid have outlined no objection to the proposal, subject to suitable 
conditions of consent.  

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed on any consent granted. 
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8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development Control 
Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park 
and Summer Hill.  
 
The development will result in significant impacts on the streetscape, will result in poor amenity 
to residents and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.3 Height of Buildings 

of the Ashfield Local Environmental Plan 2013. After considering the request, and 
assuming the concurrence of the Secretary has been given, the Panel is not satisfied 
that compliance with the standard is unnecessary in the circumstance of the case and 
that there are insufficient environmental grounds to support the variation. The 
proposed development will not be in the public interest because the exceedance is not 
inconsistent with the objectives of the standard and of the zone in which the 
development is to be carried out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2021/1367 for 
demolition of the exiting structures on site, and construction of a residential flat building 
containing 35 residential apartments including affordable housing, over 1 basement 
parking level at 55 Smith Street, Summer Hill for the following reasons: 
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Attachment A – Reasons of Refusal  
 

1. The proposal has not satisfactorily demonstrated compliance with Schedule 1 – Design 
Quality Principles as required by clause 30 (2) (a) & (b) of SEPP 65 – Design Quality 
of Residential Flat Buildings. 
 

2. The proposal has not satisfactorily demonstrated compliance with clauses 18 (2)(e) – 
Solar Access of Chapter 2, Division 1 – In-fill Affordable Housing of the SEPP Housing 
2021.  
 

3. The proposal has not satisfactorily demonstrated compliance with clauses 18 (2)(h) – 
Unit Dimensions of Chapter 2, Division 1 – In-fill Affordable Housing of SEPP Housing 
2021.  
 

4. The proposal has not satisfactorily demonstrated compliance with clauses 19 (3) – 
Character of the Area of Chapter 2, Division 1 – In-fill Affordable Housing contained 
within SEPP Housing 2021.  
 

5. The proposal is inconsistent with the aims set out in clause 1.2(2) of the Ashfield Local 
Environmental Plan 2013 as the proposal does not enhance the amenity and quality 
of life for local communities, nor does it achieve a high-quality form by ensuring that 
new development exhibits design excellence and reflects the existing or desired future 
character of the subject locality. 
 

6. The proposal will have an unreasonable impact on adjoining and surrounding Heritage 
Items and is unacceptable in the Heritage Conservation Area, thereby not satisfying 
Clause 5.10 – Heritage Conservation, Ashfield Local Environmental Plan 2013. 
 

7. The proposal is contrary to Performance Criteria PC6 of Chapter A, Part 2 of the 
Comprehensive Inner West Development Control Plan 2016 as it fails to provide high 
quality amenity through physical, spatial and environmental design.  
 

8. The proposal is contrary to DS1.1 & DS2.1 of Part 3, Chapter C – Sustainability within 
the IWCDCP 2016, which requires new development to accommodate Council waste 
and recycling services at each level and the development does not have a cupboard 
or temporary area capable of accommodating up to two days’ worth of waste.  
 

9. The proposal is contrary to Performance Criteria PC2 of Chapter F, Part 5 of the 
Comprehensive Inner West Development Control Plan 2016 the proposal does not 
respond to and contribute to its context or reinforce desirable elements of the 
established street and neighbourhood. 
 

10. In accordance with Section 4.15(1)(b) of the Environmental Planning and Assessment 
Act 1979, the proposed development would have adverse environmental impacts on 
both the natural and built environments, and social and economic impacts in the 
locality. 
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11. Pursuant to the provisions of Section 4.15(1)(d)(e) of the Environmental Planning and 
Assessment Act 1979, it is considered that the proposal would not be in the public 
interest. 
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Attachment B – Plans of proposed development
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Attachment C- Clause 4.6 Exception to Development Standards 
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Attachment D – Conditions (If Approved) 
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