
Inner West Local Planning Panel ITEM 5 
 

PAGE 257 
 

 
DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0193 
Address 322 Canterbury Road HURLSTONE PARK  NSW  2193 
Proposal Demolition of the existing dwellings on the site and construction of 

a three storey childcare centre 
Date of Lodgement 05 May 2022 
Applicant ArtMade Architects 
Owner Dunkirk Property Development Pty Ltd 
Number of Submissions Initial: 26 
Value of works $1,920,000.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Contamination, traffic impacts on Canterbury Road, air quality, 
design  

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Plan of Management   
Attachment D Conditions in the event of approval.   
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of the 
existing dwellings on the site and construction of a three storey childcare centre at 322 
Canterbury Road Hurlstone Park. The centre is proposed to accomodate up to 103 children 
and 18 staff and seeks to operate 7.00am to 6.00pm, Monday to Saturday. 
 
The application was notified to surrounding properties and 26 submissions were received in 
response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Concurrence from Transport for NSW (TfNSW) has not been obtained.  
 

• The proposal is non-complaint with Section 2.118(2) of SEPP Transport and 
Infrastructure 2021. The proposal will impact the safety and operation of a classified 
road.   

 
• The proposal has not demonstrated compliance with SEPP Resilience and Hazards 

2021 and the ability of the land to be remediated to be suitable for the proposed use 
has not been demonstrated.   
 

• An air quality report has not been provided, as such the consent authority cannot be 
satisfied that the design meets the relevant health standards.  
 

• The proposal results in the loss of significant on-site trees and does not provide 
sufficient room to enable re-placement planting.  
 

• The proposed design is not in-keeping with the desired future character.  
 
The non-compliances are not acceptable and therefore the application is recommended for 
refusal.  
 
2. Proposal 
 
The current development application seeks consent for demolition of the existing structures 
on the site and construction of a three storey childcare centre, accomodating up to 103 
children and 18 staff. In particular the following works/uses are proposed.  
 

• Demolition of all existing on-site structures  
 

• Construction of a carpark accommodating 26 parking spaces, 11 staff parking spaces 
and 1 disabled parking space.  

 
• Construction of a three-storey childcare centre accommodating:  
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• 7 playrooms –  

 
 Two (2) 0-2-year-old rooms – accommodating a total of 28 children  

 
 Three (3) 2-3-year-old toddler rooms - accommodating a total of 35 

children  
 

 Two (2) 3-5-year-old kindy room - accommodating a total of 40 children  
 

• 385.75m2 of unencumbered indoor play area in designated playrooms for each 
age group (excluding kitchen/office/staff rooms);  
 

• 737.55m2 of unencumbered external/outdoor play area with shade structures, 
timber deck and artificial turfed areas 

 
• Ancillary staff room, storage areas, kitchen and laundry facilities 

  
• Entry reception area, director office and consultation rooms on the lower 

ground level 
 

• The proposed childcare centre seeks to operate 7.00am to 6.00pm, Monday to 
Saturday. 
 

3. Site Description 
 
The subject sites being Nos. 322 and 324 Canterbury Road are located on the western side 
of Canterbury Road between Griffiths Street to the north and Queen Street to the south. The 
sites have a combined area of approximately 1,264.7sqm and are legally known as Lots 34 
and 36 in DP 4170. For the purposes of this report, the two sites will be referred to as ‘the 
subject site’. 

Currently both sites are occupied by single storey detached dwelling houses. To the north of 
the subject site is a single storey detached dwelling house and a commercial building currently 
operating as a McDonalds’ restaurant with a drive-thru facility both of which area bounded by 
Griffiths Street to the north. To the south of the subject site is a single storey detached dwelling 
house. The opposite (eastern) side of this part of Canterbury Road is characterised by two (2) 
storey commercial buildings and the Canterbury-Hurlstone Park RSL Club. It is noted that the 
opposite (eastern) side of Canterbury Road is located in the Canterbury-Bankstown LGA. The 
surrounding streets are largely characterised by single storey detached dwelling houses. 

The subject site is not identified as containing a heritage item and is not located in a heritage 
conservation area. The subject site is not in the vicinity of any heritage items or heritage 
conservation areas. 
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Figure 1 – Zoning Map – Site Identified Red Box 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
10.2016.160 Demolition of all structures and 

construction of four storey shop-top 
housing development, comprising 
ground floor shops/business premises 
and 34 dwellings above with basement 
car parking. 

Refusal – 12 January 2017.  

10.2017.221.01 Demolition of existing structures and 
construction of a 4-storey mixed-use 
building with 2 ground floor commercial 
tenancies, 28 apartments on the upper 
floors and a basement garage. 

Refused IWLPP – 18 
December 2018.  
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4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
18 July 2022 Council Officers wrote to the applicant and requested the submission of 

amended plans/additional information addressing the following:  
 

- Submission of a Detailed Site Investigation (DSI) in accordance 
with the recommendations of the preliminary site investigation 
for contamination.  

- Submission of a revised traffic and parking assessment report.  
- Submission of amended plans detailing a revised streetscape 

presentation which takes ques from the locality.  
- Submission of a revised arborist report which details all trees on 

site.  
- Submission of amended plans detailing compliance with the 

requirements of the SEPP Educational Establishments and 
Child Care Centres 2017.  

- Submission of an air quality report  
- Submission of an emergency and evacuation strategy.  
- Submission of revised stormwater management plans.  

 
9 August 2022 The applicant contacted Council Officers and requested a 3–4-month 

extension to the deadline for submission of additional information. 
Council Officers outlined that this extension could not be supported and 
recommended the application be withdrawn. The applicant was 
provided until the close of business on the 11 August 2022 to outline a 
request to withdraw.  

 
At this time the applicant has not provided any correspondence with regard to the submission 
of additional information/amended plans or outlined a request to withdraw the current 
proposal.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Industry and Employment) 2021 
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• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i)     Roads Act 1993 

 
Works and structures (Section 138) 
 
The proposal includes a new vehicle connection to Canterbury Road, a classified road. Under 
Clause 138(2) of the Roads Act 1993, consent for these works cannot be given except with 
the concurrence of RMS (now Transport for NSW-TfNSW). 
 
The application was referred to the TfNSW for comment. TfNSW has raised objections to the 
development as proposed and at this time have not provided concurrence for the proposed 
new vehicular crossing. In this instance the TfNSW have raised concerns regarding location 
of the vehicular crossing, outlining that the current proposal will impact the efficacy and 
operation of the road. The current development application is unable to be supported as 
concurrence from the TfNSW for the new vehicular cross over has not been obtained.  
 
5(a)(ii)     State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is evidence of contamination on the site.  
 
The applicant has provided a report that concludes: 
 
“The contaminants that may be present in some of these areas were considered to be of low 
significance in terms of risk to the human and environmental receptors identified. Therefore, 
a Detailed Site Investigation (DSI) is required to confirm the presence and extent of 
contamination in order to determine the suitability of the site for the proposed 
development application and to address the data gaps identified. It is also recommended 
that a hazardous material assessment be undertaken followed by an asbestos clearance 
certificate.  
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Based on the information collected during this investigation and in reference to Clause 7 (DA 
development of SEPP 55), the site will be suitable subject to the completion of a Detailed Site 
Investigation (and after remediation and validation, if required) for the proposed two storey 
childcare centre including a semi basement parking and a deep soil landscaped area 
development.” 
 
As seen above the report calls for the submission of a DSI and potentially a RAP. A DSI was 
not submitted with the application. The consent authority cannot be satisfied that the land will 
be suitable for the proposed use or that the land can be remediated. The proposal has not 
satisfied the requirements of clause 4.16(1) of SEPP Resilience and Hazards 2021, as such 
the consent authority is unable to grant consent for the proposed development. The application 
is therefore recommended for refusal.  
 
5(a)(iii) State Environmental Planning Policy (Industry and Employment) 2021 

 
Chapter 3 Advertising and Signage  
 
The current application seeks consent for a signage zone on the front eastern elevation of the 
building. At this time no information on the details of this signage are provided only the 
proposed location.   
 
The application seeks consent for the following signage zone: 
 
Location Sign Type Lettering Dimension 
Eastern Elevation  Unknown  

 
Unknown  
 

2m x 3.6m 

 
At this time there is in-sufficient information to determine if the proposed signage is consistent 
with objectives set out in Section 3 (1) (a) and the assessment criteria specified in Schedule 
5. Due to the signs proximity to a classified road details of the signage are considered to be 
critical to ensure no impacts on motorists. The proposal is not acceptable due to a lack of 
information noting the matters for consideration contained within Section 3.11 of the SEPP.  
 
5(a)(iv) State Environmental Planning Policy (Transport and Infrastructure) 2021 

 
Chapter 2 Infrastructure 
 

Development with frontage to classified road 

In considering Section 2.118(2) of SEPP (Transport and Infrastructure) 2021: 

Vehicular access to the land is provided by Canterbury Road. As part of the current 
assessment the proposal was referred to Transport for NSW who provided the following 
response:  
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• The proposed driveway located in proximity to the existing signalised intersection of 
Canterbury Road/New Canterbury Road/Griffith Street has the potential to affect the 
operational performance of this signalised intersection due to through movements 
being impeded by vehicles entering and exiting the subject site.  
 

• Due to the traffic generation of the proposed development and high volume of traffic in 
the northbound carriageway of Canterbury Road, left turn entry movements into the 
proposed development (without the benefit of a deceleration lane) has the potential to 
increase the likelihood or rear end accidents. 
 

• TfNSW requests the driveway be physically restricted to left tun movements only. This 
will require the proponent to relocate the proposed driveway to the northern boundary 
of the subject site and construct a raised central concrete median (minimum width of 
500mm) on Canterbury Road from the signalised intersection of Canterbury Road/New 
Canterbury Road/Griffith Street to an appropriate point south of the driveway. 

The provided traffic and parking assessment provides in-sufficient details on potential queue 
times, parking demands or management techniques to ensure that the proposal/ design will 
not adversely impact the safety, efficiency, and ongoing operation of the classified road. As 
such Council and TfNSW are both of the opinion that the current scheme would impact the 
safety, efficiency and ongoing operation of Canterbury Road, as such the application is 
recommended for refusal.  

Emissions   

Vehicle emissions have not been considered by the applicant at this time. The development 
is of a type that is sensitive to vehicle emissions and as such Council has previously requested 
the submission of an air quality report. No such report has been provided by the applicant. As 
such the consent authority is unable to be satisfied that suitable measures to ameliorate 
vehicle emissions have been included within the development. As children would be 
vulnerable to impacts of poor air quality, this is considered vital in establishing whether the 
site is suitable for the proposed use.  

Excavation in or immediately adjacent to corridors 

The development involves excavation to a depth of at least 3m below ground level (existing) 
and is located within an area subject to Section 2.120 of SEPP (Transport Infrastructure) 2021. 
A referral has been made TfNSW who have outlined an objection to the proposal and not 
provided concurrence or conditions. 

Chapter 3 Education and Care Facilities  
 
The proposed centre – based childcare facility is subject to the provisions of the above SEPP.  
 
Clause 3.23 of the SEPP requires all applications for development to take into consideration 
any applicable provisions of the Child Care Planning Guideline.  
 
The relevant matters to be considered under Section 3 of the Guideline for the proposed 
development are outlined below.  
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Child Care Planning Guideline - Section 3 Matters for Consideration  

Consideration  Comment  

3.1 Site selection and 
location 

The proposal is not accompanied by an air quality report or a satisfactory traffic 
impact assessment. Concerns are raised regarding the potential harm resulting to 
children from emissions and the impacts the development will have on the safety 
and operational capacity of a classified road (Canterbury Road).   

The centre is located in a mixed commercial and residential surrounding and is 
unlikely to impact the viability of the existing commercial uses fronting Canterbury 
Road.  

The site is identified as potentially being contaminated and at this time insufficient 
information to determine the extent of contamination or the ability to remediate the 
site has been provided.  

The site has access to public transport and has good pedestrian connectivity. 
However, concerns have been raised from TfNSW as Canterbury Road is a 
classified arterial road with high Average Annual Daily Traffic Volumes (AADT) and 
is an approved heavy vehicle route for articulated vehicles up to 4.6 metres in 
height, as well as a dangerous goods route. A local road network provides a safer 
and more conducive road environment for parents and children walking to a 
childcare centre compared to an arterial road with higher volumes of traffic, 
including heavy vehicles, higher travel speeds and air pollution. Currently the site 
is only accessible via walking along the arterial road or entering the proposed 
basement. Concerns are raised regarding children safety when attending or leaving 
the site by foot.  

The site is not considered suitable for the use. 

3.2 Local Character, 
Streetscape and public 
domain interface  

The design of the building is not compatible with the evolving local character of 
Canterbury Road and the surrounding streetscape. It has not been designed to 
take queues from the existing character of the area and provides an industrial 
appearance to the streetscape. Landscaping has not been integrated into the 
design. 

3.3 Building Orientation, 
envelope and design  

The building has been designed in accordance with the relevant setback controls.  

3.4 Landscaping  Proposed planting zones are of an in-sufficient size to enable replacement tree 
plantings. The proposed landscape zones along the rear and side boundary only 
enable hedge planting.  

3.5 Visual and Acoustic 
Privacy  

Subject to the recommendations in the supplied acoustic report the centre will have 
adequate acoustic privacy and maintain adequate neighbouring acoustic privacy.  

3.6 Noise and Air 
Pollution 

The proposal has been designed to minimise the impacts of noise, an acoustic 
report has been submitted with the application and outlines measures to minimise 
acoustic impacts. In-sufficient information has been provided regarding 
contamination and pollution. Concerns are raised regarding the potential impacts 
from contamination and air pollution.  
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3.7 Hours of Operation The proposed hours of operation of 7.00am to 6.00pm, Monday to Saturday 
are appropriate given the mixed-use nature of the area. 

3.8 Traffic, Parking and 
Pedestrian circulation  

The DCP outlines the rate of parking applicable for childcare centres. The proposal 
is accompanied by a traffic and parking study which has been reviewed by Council 
Engineers and is not acceptable. The report fails to detail key traffic impacts such 
as queue times, parking demands and overflow management techniques. The 
proposal has failed to satisfactorily demonstrate that traffic impacts can be 
mitigated.  

 
In addition to the matters for consideration under Section 3 of the Guidelines, Section 4 of 
requires development to be considered against the provision of the Educational and Care 
Services National Regulation. These considerations are outlined below.  
 

Education and Care Services National Regulations - Part 4 

Clause Clause Standard Proposed Compliance 

104 Fencing  The approved provider of an education and 
care service must ensure that any outdoor 
space used by children at the education and 
care service premises is enclosed by a fence 
or barrier that is of a height and design that 
children preschool age or under cannot go 
through, over or under it. 

Sufficient 
information has 
been provided 
regarding the 
perimeter fencing.  

Yes 

106 Laundry and 
Hygiene 
Facilities  

(1)  The approved provider of an education 
and care service must ensure that the service 
has— 

(a)  laundry facilities or access to laundry 
facilities; or 

(b)  other arrangements for dealing with 
soiled clothing, nappies and linen, including 
hygienic facilities for storage prior to their 
disposal or laundering— 

that are adequate and appropriate for the 
needs of the service. 

The proposal 
incorporates a 
laundry with  
sufficient space 
for storage, 
washer, dryer and 
sink. 

Yes 

107 Spaces 
requirements – 
indoor space  

The approved provider of an education and 
care service must ensure that, for each child 
being educated and cared for by the service, 
the education and care service premises has 
at least 3.25 square metres of unencumbered 
indoor space. 88 Children proposed to utilise 
the centre = 334.75m2 required   

385.75m2 of 
unencumbered 
indoor floor space 
is proposed within 
the development 

Yes 

108 Space 
Requirements 
– outdoor 
space 

The approved provider of an education and 
care service must ensure that, for each child 
being educated and cared for by the service, 
the education and care service premises has 

737.55m2 of 
natural and 
covered outdoor 
floor space is 

Yes  
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at least 7 square metres of unencumbered 
outdoor space. 88 children proposed to utilise 
the centre = 721m2 required   

proposed at level 
1 to 2. 

109 Toilet and 
Hygiene 
Facilities  

The approved provider of an education and 
care service must ensure that— 

(a)  adequate, developmentally and age-
appropriate toilet, washing and drying 
facilities are provided for use by children 
being educated and cared for by the service; 
and 

(b)  the location and design of the toilet, 
washing and drying facilities enable safe use 
and convenient access by the children. 

The proposed 
bathrooms have 
been designed to 
be used by 
children. The 
location of the 
bathrooms 
promotes safe 
use and 
convenience. 

Yes 

110 Ventilation and 
Natural Light 

The approved provider of an education and 
care service must ensure that the indoor 
spaces used by children at the education and 
care service premises— 

(a)  are well ventilated; and 

(b)  have adequate natural light; and 

(c)  are maintained at a temperature that 
ensures the safety and wellbeing of children. 

Each of the 
proposed 
playrooms are 
considered to 
have sufficient 
access to light 
and ventilation.  

Yes 

111 Administrative 
Space 

The approved provider of a centre-based 
service must ensure that an adequate area or 
areas are available at the education and care 
service premises for the purposes of— 

(a)  conducting the administrative functions of 
the service; and 

(b)  consulting with parents of children; and 

(c)  conducting private conversations. 

The proposal 
incorporates a 
staff room and 
reception area 
which provide 
adequate space 
for administrative 
functions, parent 
consulting and 
private 
conversations.  

Yes 

112 Nappy Change 
Facilities  

(1)  This regulation applies if a centre-based 
service educates and cares for children who 
wear nappies. 

(2)  The approved provider of the service 
must ensure that adequate and appropriate 
hygienic facilities are provided for nappy 
changing. 

(3)  Without limiting subregulation (2), the 
approved provider of the service must ensure 
that the following are provided— 

(a)  if any of the children are under 3 years of 
age, at least 1 properly constructed nappy 
changing bench; and 

The development 
has a nappy 
change room with 
changing matts 
and baby baths. 
This room also 
accommodates 
sinks for hand 
cleansing 
facilities.  

Yes 
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(b)  hand cleansing facilities for adults in the 
immediate vicinity of the nappy change area. 

(4)  The approved provider of the service 
must ensure that nappy change facilities are 
designed, located and maintained in a way 
that prevents unsupervised access by 
children. 

113 Outdoor 
Space – 
Natural 
Environment  

The approved provider of a centre-based 
service must ensure that the outdoor spaces 
provided at the education and care service 
premises allow children to explore and 
experience the natural environment. 

Proposed outdoor 
spaces provide 
sufficient spaces 
for exploration 
and natural 
environment. 

Yes 

114 Outdoor 
Space – 
Shade  

The approved provider of a centre-based 
service must ensure that outdoor spaces 
provided at the education and care service 
premises include adequate shaded areas to 
protect children from overexposure to 
ultraviolet radiation from the sun. 

The majority of 
outdoor spaces 
proposed are to 
be covered by a 
veranda or shade 
sail. 

Yes 

115 Premises 
Designed to 
Facilitate 
Supervision 

The approved provider of a centre-based 
service must ensure that the education and 
care service premises (including toilets and 
nappy change facilities) are designed and 
maintained in a way that facilitates 
supervision of children at all times that they 
are being educated and cared for by the 
service, having regard to the need to 
maintain the rights and dignity of the children. 

Toilets and nappy 
change facilities 
have been 
appropriately  
designed to 
facilitate 
surveillance. 

Yes 

 
Emergency Management Plan  
 
Regulation 168 (under Education and Care Services National Regulations - Part 4) sets out 
the list of procedures that a care service must have, including procedures for emergency and 
evacuation. Regulation 97 sets out the detail for what those procedures must cover. While 
section 4.8 of the Child Care Planning Guideline - Section 3 Matters for Consideration outlines 
that sufficient information detailing compliance with these matters must be supplied at the DA 
stage. The applicant has outlined a draft emergency response plan within the provided Plan 
of Management. This plan has been reviewed and concerns are raised regarding the viability 
and likelihood of it being able to be effectively implemented. The applicant’s emergency 
evacuation plan outlines the following:  
 

• Babies will be removed from the outdoor and indoor play areas and placed in groups 
of 4 into cots by the staff responsible for that age group. A maximum of 4 babies will 
be placed in each cot. A staff member takes charge of each cot. The cots are then 
moved via the main entry to the Assembly Area.  
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• Toddlers will be assembled in groups of 5 and evacuation ropes applied by staff 
responsible for that age group. After a head count, they are then moved out of the 
building via the main entry to the Assembly Area. Toddlers must be moved after older 
children, if possible, as they are less mobile. 
 

• The designated assembly point is located McDonalds carpark 
 

• Children 2-5 are to remain tethered to the evacuation ropes for safety and security and 
will be seated on the grass verge. 

 
In the event of an emergency 28 - 0-2-year-olds, 35 - 2-3-year-olds and 40 - 3-5-year-olds 
are required to be evacuated by 18 staff members, along Canterbury Road to the McDonalds 
Car Park. Analysis of the proposed evacuation requirements has highlighted that 7 staff 
members would be required to move each of the cots from the first-floor level to ground 
(individually via stairs). While the remaining 75 children would be required to be moved by 11 
staff members. The movement of this many children in an emergency is difficult, this combined 
with the placement of children onto Canterbury Road results in further concerns regarding 
safety indicating that the site is not suitable for the proposed use.  
 
5(a)(v) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 

The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 

The application seeks the removal of vegetation from within the site. The application was 
referred to Council’s Tree Management Officer whose comments are summarised as follows: 

• The application seeks consent to remove several prescribed trees however the 
landscape plan shows only one small tree, an Ornamental Pear, in deep soil.  
 

• There is insufficient information in the Arboricultural Impact Assessment (AIA) report 
prepared by Horticultural Management Services to demonstrate that the Angophora 
costata - Sydney Red Gum (T12) is structurally unsound and requires removal. Visual 
inspection was impeded by the surrounding vegetation at the site inspection and the 
only information in the report is an image and a statement that the tree has a wound 
and is exuding resin. There has been no detailed investigation to the amount (if any) 
of decay associated with the wound, or any other structural issue, which is required.  
 

• The proposed rate of deep soil area at the rear (3 metres wide) and the side (2 metre 
wide) are not sufficient to support suitable canopy trees only hedges. This does not 
provide opportunities for replacement tree planting.  

Overall, the proposal is not considered acceptable with regard to the SEPP and DCP. The 
proposal is recommended for refusal.  
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5(a)(vi) Ashfield Local Environment Plan 2013 (ALEP 2013)  

 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of Plan 
• Clause 2.3 - Land Use Table and Zone Objectives 
• Clause 2.7 - Demolition 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 6.1 - Earthworks 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned B6 Enterprise Corridor under the ALEP 2013. The ALEP 2013 defines the 
development as: 
 
centre-based child care facility means— 
 
(a) a building or place used for the education and care of children that provides any one or 

more of the following— 
 

(i) long day care, 
 

(ii) occasional child care, 
 

(iii) out-of-school-hours care (including vacation care), 
 

(iv) preschool care, or 
 
 
(b)  an approved family day care venue (within the meaning of the Children (Education and 

Care Services) National Law (NSW)), 
 
Note. An approved family day care venue is a place, other than a residence, where an 

approved family day care service (within the meaning of the Children (Education and Care 
Services) National Law (NSW)) is provided. but does not include— 
 

(c)  a building or place used for home-based child care or school-based child care, or 
 
(d)  an office of a family day care service (within the meanings of the Children (Education and 

Care Services) National Law (NSW)), or 
 
(e)  a babysitting, playgroup or child-minding service that is organised informally by the 

parents of the children concerned, or 
 
(f)  a child-minding service that is provided in connection with a recreational or commercial 

facility (such as a gymnasium) to care for children while the children’s parents are using 
the facility, or 

 

https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a
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(g)  a service that is concerned primarily with providing lessons or coaching in, or providing 
for participation in, a cultural, recreational, religious or sporting activity, or providing 
private tutoring, or 

 
(h)  a child-minding service that is provided by or in a health services facility, but only if the 

service is established, registered or licensed as part of the institution operating in the 
facility. 

 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the AB6 zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal noncompliance Complies 
Height of Building 
Maximum permissible:   14m 

 

 
11m 

 
N/A 

 
Yes 

Floor Space Ratio 
Maximum permissible: 1.5:1 or 
1,897.05m2 

 
0.62:1 or 781.8m2 

 
N/A 

 
Yes 

    
 
 
(ii) Clause 6.1 – Earthworks 
 
Clause 6.2 of ALEP 2013 requires the consent authority to have regard to certain matters 
where earthworks that require development consent are proposed.  
 
The development includes excavation for a basement level, which subject to conditions 
included in the recommendation, is unlikely to have a detrimental impact on environmental 
functions or processes, neighbouring sites, cultural or heritage items or features of the 
surrounding land.  
 
5(b)  Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The Inner West Local Environment Plan 2022 (IWLEP) was gazetted  on the 12th of August 
2022. As per Section 1.8A – Savings provisions, of this plan, as the subject development 
application was made before the commencement of this Plan, the application is to be 
determined as if the IWLEP 2022 had not commenced.  

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires 
consideration of any EPI that has been subject to public consultation. The subject application 
was lodged on 05 May 2022 on this date, the IWLEP was a draft EPI, which had been publicly 
exhibited and was considered imminent and certain.  

Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the 
assessment of the subject application.      
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (DCP) 2016 for Ashbury, 
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.  
 
IWCDCP2016 Compliance 
Section 1 – Preliminary   
B – Notification and Advertising Yes 
Section 2 – General Guidelines  
A – Miscellaneous  
1 - Site and Context Analysis Yes 
2 - Good Design  No – See discussion 

below 
4 - Solar Access and Overshadowing   Yes 
5 - Landscaping   No – See assessment 

above 
6 - Safety by Design   Yes 
7 - Access and Mobility   Yes 
8 - Parking   No – See discussion 

below 
10 - Signs and Advertising Structures  No – See assessment 

above 
15 - Stormwater Management No -– See discussion 

below 
B – Public Domain  
C – Sustainability  
1 – Building Sustainability Yes 
2 – Water Sensitive Urban Design  Yes 
3 – Waste and Recycling Design & Management Standards   Yes 
6 – Tree Replacement and New Tree Planting   No – See assessment 

above 
D – Precinct Guidelines  
Part 7 Enterprise Zone (B6) – Hurlstone Park No – See discussion 

below 
F – Development Category Guidelines  
8 – Child Care Centres   No – See discussion 

below  
 
The following provides discussion of the relevant issues: 
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Chapter A – Good Design  
 
The development application has been assessed against the provision of Chapter A section 2 
– Good Design. These controls have been established to ensure that development: 
 

• Responds and contributes to its context  
 

• Contributes to the quality and identity of the area  
 

• In areas of relatively stability, reinforces desirable element of established street and 
neighbourhood character  

 
• In areas undergoing substantial change, contributes to the creation of the identified 

desired future character 
 
The proposal was referred to Council’s Urban Designer who reviewed the application against 
the Good Design Controls contained within the DCP. Following this review Council’s Urban 
Designer has outlined that that the scheme does not respond to its context and should be 
refused.  
 
Concerns are currently raised with the architectural expression which is considered to lack 
resolution in terms of composition, fenestration design or material selection.  The proposal 
currently appears odd and bulky, with a presentation more in-line with an industrial building. 
The current building massing is problematic as it scatters the built form across the site, rather 
than considering a more compact built form that could control bulk and scale.  It is considered 
that a compact built form will allow introduction of generously scaled landscape and deep soil 
areas for environmental benefits, to appropriately match the scale, intensity and use of the 
building.  As previously stated, deep soil areas should be provided for planting of trees and 
shrubs to enhance outlook and amenity for the users/children.  Deep soil pockets should be 
co-located with the outdoor play areas. 
 
The proposal is non-compliant with the requirements of the DCP which requires development 
to contribute to the quality and identity of the area and contribute to the creation of the desired 
future character. The current scheme is not reflective of the desired future character for the 
locality and is therefore recommended for refusal.  
 
Chapter A – Solar Access and Overshadowing 
 
A review of the provided shadow diagrams has confirmed that additional overshadowing will 
impact southern neighbours at 326 Canterbury Road at 9am. However, from 12 midday 
neighbouring southern sites will regain a compliant rate of solar access to the existing POS. 
Most shadows cast by the proposal will fall on Canterbury Road from 12 midday. The shadow 
diagrams demonstrate that the proposal will maintain adequate solar access to neighbouring 
properties. 
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Chapter A - Parking  
 
General 
 
The application is supported by a Traffic Impact Assessment Report, this report has been 
reviewed by Council and is found to be inadequate to enable a detailed assessment on the 
likely impacts of the development on the classified road and locality. Furthermore, the provided 
traffic report references Canterbury Development controls which are not relevant to the subject 
site. The report outlines that the development will create following rate of vehicle trips to the 
site:  
 
82 vehicle trips during the weekday AM peak period (i.e. 41 vehicle movements TO and 41 
vehicle movements FROM) and approximately 72 vehicle trips during the weekday PM peak 
period (i.e. 36 vehicle movements TO and 36 vehicle movements FROM) 
 
The development provides a total of 26 parking spaces (11 staff parking spaces, 14 for visitors 
and 1 disabled parking space). Concerns are raised that the 26 parking spaces will be in-
sufficient to support 82 vehicle movements during the AM peak and may result in a situation 
of overflow spilling out onto Canterbury Road. The provided traffic report currently has not 
analysed the time pick up/drop off may take, the potential for traffic overflow, when peak 
demand for parking may occur or outlined any mitigation measures to ensure that the 
development does not impact the safety or efficiency of the classified road or locality. In this 
instance no objections are raised to the provision of 26 vehicular parking spaces, subject to 
the provision of sufficient information/analysis outlining that the proposed rate of parking can 
meet the demands of the development without impacting the locality. Currently this has not 
been demonstrated and refusal of the application is recommended.  
 
Car Parking 
 
The IWC DCP requires 1 space per 4 children for childcare centres. In this instance 103 
children are proposed to attend the site and as such 26 parking spaces are required. Of these 
26 spaces 11 are to be dedicated to staff parking and 15 are to be dedicated for visitor parking. 
As stated above no objections are raised to the provision of 26 vehicular parking spaces, 
subject to the provision of sufficient information/analysis outlining that the proposed rate of 
parking can meet the demands of the development without impacting the locality.  
 
Chapter A – Stormwater Management  
 
The current proposal has been reviewed by Council’s Development Engineers who outlined 
that the proposal does not meet the requirements for stormwater management. The following 
concerns have been identified:  

• The On Site Detention (OSD) and On Site Retention (OSR) has not been designed in 
accordance with the Marrickville Council’s DCP 2011 requirements (Section 2.25, 
Stormwater Management). 
 

• Dry-weather flows of any seepage water including seepage from landscaped areas are 
proposed to drain through kerb outlets which is not permitted. They must be connected 
directly to a Council stormwater system.  
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• The proposed development includes excavation of more than 3 meters in the rear 

basement car park, any ground water behind the rear wall needs to be collected and 
discharged to the Council’s pipe drainage system. This is currently not proposed. The 
existing piped system in the street will need to be extended to the property frontage. 
To ensure all stormwater is appropriately managed.  
 

• A design certificate confirming that any ground water behind the proposed rear 
basement wall will not impact the adjacent properties on the existing structural and 
hydraulic conditions has not been provided.  

 
Chapter C – Waste 
 
The provided waste management plan has been reviewed by Council’s Resource Recovery 
Team who outlined that the proposed waste storge areas and rate of collection is sufficient 
and compliant with DCP controls. The development is to have collection occur 2 x a week on-
site (within the basement), by a private contractor with a truck measuring 6.2m long with a 
clearance height of 2.1m. This method of collection is acceptable and ensures minimal impacts 
on neighbouring residents.  
 
 
Chapter D - Precinct Guidelines 
 
The site is located within the Enterprise Zone (B6) – Hurlstone Park precinct and as such the 
controls in Part 7 Chapter D of the DCP are applicable. 
 
The proposal has been designed generally in accordance with Map 2 in Part 7 Chapter D of 
the DCP (see Figure 2 below) in that it is 3-storeys in height, has its massing located towards 
Canterbury Road, maintains substantial separation to the low-scale residential uses at the rear 
and has nil side setbacks.  
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Figure 2: Map 2 from Chapter D of DCP. 

 
The proposal results in a variation to clause DS4.5 of the DCP, which requires a 3m wide deep 
landscaped buffer zone to be included along the rear boundary adjacent to the low-density 
residential dwellings to the west. In this instance the proposed variation is not recommended 
for support as it does not ensure sufficient room for on-site replacement tree planting as 
requested by Council’s Urban Forests Team.   
 
In accordance with DS8.1 of this part of the DCP, 50% of the ground level must be used for 
business uses. Although the childcare centre is not defined as a ‘business premises’ in 
accordance with the definition in the LEP, it is clearly non-residential and meets the intention 
of this part of the plan in that it ‘maximize[s] employment and commercial space’, addressing 
the objectives of the B6 Enterprise Corridor Zone. 
 
The proposal achieves the minimum required 3.3m ground level ceiling heights. 
 
Chapter F – Childcare Centres 
 
The proposed childcare centre has a capacity of 103 children, a maximum of 18 staff, and is 
proposed to have operating hours of 7:00am – 6:00pm, Monday to Saturday. Council has 
reviewed these hours of operation and raises no concerns, subject to suitable conditions of 
consent in the event of approval.  
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The following shows the maximum number of children in each age bracket: 
 

• 0-2 years – 28 children 
• 2-3 years - 35 children 
• 3-5 years - 40 children 

 
26 car spaces are provided in basement level 1 which is accessed from Canterbury Road. 15 
of the car spaces are pick up/drop off spaces. 
 
The childcare centre reception and basement have been designed to be situated at the same 
level, the proposed classrooms are accessed via a lift within reception. The childcare centre 
includes 7 main rooms, with children separated based on age bracket. The centre also 
includes ancillary rooms including a nappy change room, cot room, laundry, toilet, storage 
rooms, staff room, staff bathroom, kitchen, and reception area. 
 
The childcare centre includes outdoor play areas above the basement level to the rear of the 
site. 
 
DS1.4 requires Child Care Centres not to be located on heavily trafficked roads unless they 
are sited and designed to be protected from air pollution, noise and other impacts from the 
road. Although the site is located on a heavily trafficked road, it has been sited and designed 
to be orientated away from Canterbury Road and towards the ‘quiet’ western and southern 
sides of the site. Council has requested an Air Quality Report be prepared to investigate the 
pollutant levels at the proposed location of the childcare centre due to vehicle emissions from 
road traffic along Canterbury Road. At this time no such report has been provided and the 
proposals compliance with clause DS1.4 is unknown.  
 
An Acoustic Impact Assessment was also provided by the applicant which adequately 
demonstrated that the childcare centre will be adequately protected from noise generated by 
Canterbury Road. 
 
In accordance with DS5.1, the childcare centres outdoor play area is not located near any 
neighbouring bedroom or living room windows. Screen fencing and landscaping has been 
incorporated as a privacy control measure. 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 
Impacts to Canterbury Road  
 
The proposal has failed to demonstrate that its operation will not impact the safety and efficacy 
of Canterbury Road. Acceptance of the proposal in its current form is likely to impact traffic 
flows for the locality and is not supported.  
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Contamination  
 
The proposal has failed to meet the requirements of SEPP Resilience and Hazards 2021 and 
has not demonstrated that the site can be made suitable for the proposed use.  
 
Air Quality  
 
The proposal has failed to demonstrate that the air quality is of a sufficient standard to enable 
the proposed use to occur.  
 
Good Design  
 
The design of the proposed development is at odds with the desired future character of the 
area and does not take ques from the existing built form of the locality.  
 
5(e)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the locality and therefore it 
is considered that the site is unsuitable to accommodate the proposed development.  
 
5(f)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 21 days to surrounding properties. 26 submissions were received in response to 
the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

• Traffic and Parking  
• Contamination  
• Signage  
• Waste Collection  
• Stormwater  
• Compliance with SEPP Transport and Infrastructure (Early Education)  
• Solar access loss  
• Emergency Management  

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:                Number of childcare centres within the locality (oversupply) 
 
Comment:         The number of approved or existing childcare centres within the locality is not 

a matter of consideration under the EP&A Act 1979.  
 
Issue:                Loss of two contributory dwellings  
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Comment:        The proposed dwellings to be demolished are not located within a HCA or 
heritage listed and as such may be demolished with consent.  

 
Issue:                Inappropriate location for childcare centre  
 
Comment:         See assessment above. Concerns are raised with the proposed location and 

ability of the centre to operate on a day-to-day basis. The requirement for 
children to walk along Canterbury Road for pick up and drop off is a matter of 
concern to both Council and TfNSW.  

 
Issue:                Visual and Acoustic Privacy Loss  
 
Comment:       The proposed development is considered to be appropriately designed to 

manage impacts of visual and acoustic privacy impacts. Regardless the 
proposal is recommended for refusal based on the reasons outlined above.  

 
Issue:                Incompatible with surrounding land uses  
 
Comment:       See assessment above, the proposed design is considered to be out of 

character with the locality and is not recommended for support.  
 
Issue:                Precedent for 3 storey childcare centres  
 
Comment:        The proposed 3 storey form is in-keeping with current planning controls and 

the desired future character of the area. No objection is raised to the proposed 
3 storey form.  

 
Issue:               View Loss   
 

 
 
 
Comment:      One submission received outlined concerns regarding the loss of the above 

outlook from a first floor rear facing balcony. The above photo is considered to 
detail a currently obtained outlook, this sightline is not considered to be of an 
iconic a view and does not require a view loss assessment having regard to 
Tenacity. Notwithstanding this, the loss of a portion of this outlook is considered 
to be unavoidable given current planning controls for development along 
Canterbury Road. 
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Issue:               Impacts from construction  
 
Comment:       Any impacts from construction can be appropriately mitigated subject to 

suitable conditions of consent, should the proposal be approved.   
 
Issue:              Impacts to property value  
 
Comment:       Impacts to property prices is not a matter of consideration under the EP and A 

Act  1979. 
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Development Engineering – Proposal is not supported in its current form and refusal 

recomended. Concerns have been raised with regard to the proposed vehciular entry and 
inadequate stormwater management.  
 

- Enviromental Health – Submission of a detailed site investigation and possible remediation 
action plan required. Proposal does not currently meet the requirements of the SEPP 
Resillience and Hazards 2021.   
 

- Building Certification - No objection subject to suitable conditions of consent.  
 

- Urban Forests – All existing on-site trees are not adequately outlined or assessed in 
current documentation. The current desgin also does not provide sufficent dimensions to 
enable replacement trees to be planted.  
 

- Resource Recovery - No objection subject to suitable conditions of consent.  
 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
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- Transport for NSW – Concerns reagarding the impact of the development on the safety 
and operation of the classified road. Concurrence has not been provided and further 
redesign of the proposal requested.  

 
7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed on any consent granted. 
 
8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development Control 
Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park 
and Summer Hill.  
 
The development would result significant impacts on the amenity of the adjoining 
properties/locality and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2022/0193 for 
demolition of the existing dwellings on the site and construction of a three storey 
childcare centre at 322 Canterbury Road, Hurlstone Park for the following reasons.  
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Attachment A – Reasons for Refusal  
 
 

1. The proposal has not satisfactorily demonstrated compliance with Section 4.16 (1) of 
SEPP Resilience and Hazards 2021. The applicant has not demonstrated that the site 
can be remediated and made suitable for the proposed use.  
 

2. The proposal has not satisfactorily demonstrated compliance with Section 2.118(2) of 
SEPP Transport and Infrastructure 2021. The proposal will impact the safety and 
operation of a classified road.   
 

3. The proposal has not satisfactorily demonstrated compliance with Section 3.23 of 
SEPP Transport and Infrastructure 2021. The proposal is inconsistent with the 
provisions of the Child Care Planning Guideline with respect to considerations; 3.1 – 
site selection, 3.2 local character, 3.4 landscaping, 3.6 noise and air pollution and 3.8 
traffic and parking.  
 

4. The proposal is inconsistent with the aims set out in clause 1.2(2) of the Ashfield Local 
Environmental Plan 2013 as the proposal does not enhance the amenity and quality 
of life for local communities, nor does it achieve a high-quality form by ensuring that 
new development exhibits design excellence and reflects the existing or desired future 
character of the subject locality. 
 

5. The proposal is contrary to Performance Criteria PC6 of Chapter A, Part 2 of the 
Comprehensive Inner West Development Control Plan 2016 as it fails to provide high 
quality amenity through physical, spatial and environmental design.  
 

6. The proposal is contrary to Performance Criteria PC2 of Chapter F, Part 5 of the 
Comprehensive Inner West Development Control Plan 2016 as it fails to respond to 
and contribute to its context or reinforce desirable elements of the established street 
and neighbourhood. 
 

7. In accordance with Section 4.15(1)(b) of the Environmental Planning and Assessment 
Act 1979, the proposed development would have adverse environmental impacts on 
both the natural and built environments, and social and economic impacts in the 
locality. 
 

8. Pursuant to the provisions of Section 4.15(1)(d)(e) of the Environmental Planning and 
Assessment Act 1979, it is considered that the proposal would not be in the public 
interest. 
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Attachment B – Plans of proposed development



Inner West Local Planning Panel ITEM 5 
 

PAGE 284 



Inner West Local Planning Panel ITEM 5 
 

PAGE 285 



Inner West Local Planning Panel ITEM 5 
 

PAGE 286 



Inner West Local Planning Panel ITEM 5 
 

PAGE 287 



Inner West Local Planning Panel ITEM 5 
 

PAGE 288 



Inner West Local Planning Panel ITEM 5 
 

PAGE 289 



Inner West Local Planning Panel ITEM 5 
 

PAGE 290 



Inner West Local Planning Panel ITEM 5 
 

PAGE 291 



Inner West Local Planning Panel ITEM 5 
 

PAGE 292 



Inner West Local Planning Panel ITEM 5 
 

PAGE 293 



Inner West Local Planning Panel ITEM 5 
 

PAGE 294 



Inner West Local Planning Panel ITEM 5 
 

PAGE 295 



Inner West Local Planning Panel ITEM 5 
 

PAGE 296 



Inner West Local Planning Panel ITEM 5 
 

PAGE 297 



Inner West Local Planning Panel ITEM 5 
 

PAGE 298 



Inner West Local Planning Panel ITEM 5 
 

PAGE 299 



Inner West Local Planning Panel ITEM 5 
 

PAGE 300 



Inner West Local Planning Panel ITEM 5 
 

PAGE 301 



Inner West Local Planning Panel ITEM 5 
 

PAGE 302 



Inner West Local Planning Panel ITEM 5 
 

PAGE 303 



Inner West Local Planning Panel ITEM 5 
 

PAGE 304 



Inner West Local Planning Panel ITEM 5 
 

PAGE 305 

 
 
  



Inner West Local Planning Panel ITEM 5 
 

PAGE 306 

Attachment C- Plan of Management  
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Attachment D – Conditions (In the event of approval)  
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