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DEVELOPMENT ASSESSMENT REPORT 

Application No. REV/2021/0024 
Address 55 Smith Street SUMMER HILL  NSW  2130 
Proposal S8.2 Review of Development Application DA/2020/1022 which sought 

consent for demolition of existing structures and construction of a 
boarding house containing 93 boarding rooms (incl on site managers) 
over 1 basement level of parking 

Date of Lodgement 05 January 2022 
Applicant Appwam Pty Ltd 
Owner Appwam Pty Ltd 
Number of Submissions Initial: 30 

After Renotification: 56 
Total: 86 
Note: In accordance with the notification undertaken within 
DA/2020/1022 the current application was notified to all residents of the 
Summer Hill Suburb.  

Value of works $8,925,390.00 
Reason for determination at 
Planning Panel 

Number of submissions and the current application is a s8.2 review of a 
previously refused Local Planning Panel determination  

Main Issues Variation to height of buildings development standard, number of 
submissions.  

Recommendation Deferred Commencement Approval  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
Attachment D Plan of Management   

 

LOCALITY MAP 
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N 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for a Section 8.2 Review 
of DA/2020/1022 which sought consent for the demolition of existing structures and 
construction of a boarding house containing 93 boarding rooms (incl on site managers) over 
1 basement level of parking at 55 Smith Street SUMMER HILL. DA/2020/1022 was refused 
by the Inner West Local Planning Panel on the 10 August 2021.  
 
The application was notified to surrounding properties and 30 submissions were received in 
response to the initial notification. 56 submissions were received in response to renotification 
of the application. A total of 86 submissions were received regarding the current 
development application.  
 
The main issues that have arisen from the application include:  
 

• The proposal results in a 1.35m or 15% variation to Clause 4.3 – Height of buildings 
under the ALEP 2013.  
 

• Deferred commencement conditions of consent are recommended to be imposed to 
address concerns regarding flooding, heritage and streetscape. These conditions 
require the submission of a revised stormwater management plan detailing specific 
engineering design requirements to address overland flood impacts and amended 
plans detailing changes to the building’s façade to align with the streetscape.  

 
The non-compliances are acceptable given merits of the revised proposal and therefore the 
application is recommended for deferred commencement approval.  
 
2. Proposal 
 
This report is an assessment of the application submitted to Council for a Section 8.2 Review 
of DA/2020/1022 which seeks consent for the demolition of existing structures and 
construction of a boarding house containing 93 boarding rooms (incl on site managers) over 
1 basement level of parking at 55 Smith Street. The original proposal submitted with the 
application was for a boarding house containing 97 rooms with a single manager and 
basement. 
 
Since the time of lodgement following submissions from the public and feedback from Council 
the applicant elected to submit amended plans. The amended proposal is for demolition of all 
existing structures, construction of a new boarding house consisting of 4 buildings in the 
architectural style of attached dwellings. The amended development includes: 
 

• 93 boarding rooms (9 double rooms, 84 single rooms). Of these 93 rooms 9 have been 
designed to meet disability requirements and 1 is to be utilised as manager 
accommodation.  

• 1 common room and three communal areas; 
• A reception/office area; 
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• A basement containing 46 parking spaces (including 6 accessible spaces, 30 bicycle 
spaces, 18 motorbike spaces, a recycling room for 36 bins, a garbage room for 36 bins 
and a bulky waste room). 

 
3. Site Description 
 
The subject site is located on the northern side of Smith Street, between Lackey Street and 
Fleet Street. The site consists of 3 lots and is irregular in shape with a total area of 2,607.68 
sqm and is legally described as Lot 1 in Deposited Plan 905473, Lot 1 in Deposited Plan 
796910 and Lot 13 Section 1 in Deposited Plan 560. 
 
The site has a frontage to Smith Street of 44.24 metres. The survey of the site doesn’t indicate 
that the site is subject to any easements burdening the site. 
 
The site contains one and two storey industrial buildings. The adjoining sites contain a mixture 
of residential flat buildings, multi-dwelling housing, attached, semi-detached and detached 
dwellings.  
 
The subject site is not a heritage item but is located adjacent to the Items 621 (former House 
67 Smith Street) and Item 500 (attached houses 13–15 and 17–19 Fleet Street) under ALEP 
2013. The site is also adjacent to the Fleet Street Heritage Conservation Area C44 under 
ALEP 2013. 
 
The site does not contain significant trees but is in the vicinity of several significant trees on 
the adjoining sites. 
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Figure 1: Zoning map  

 
 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & Date 
DA 006.1967.00006585.001  Amenities Block (55 Smith Street) Approved 14/12/1967 
DA 006.1980.00000017.001 - 
 

Additions to a Security Systems 
Factory (55 Smith Street) 

Approved 21/01/1980 

DA 006.1984.00000408.001 
 

Internal Storage Area (55 Smith 
Street) 

Approved 13/06/1985 

DA 005.1995.000000294.001 Storage of electronic parts & 
accessories (55 Smith Street) 

Approved 12/12/1995 

DA  
006.1996.00000019.001  

Alterations to warehouse (55 Smith 
Street) 

Approved 16/02/1996 

Pre DA 
009.2019.00000054.001 

Partial demolition of existing 
commercial/industrial buildings. 55 
Smith 

NA 18/11/2019 
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DA 010.2017.00000182.001 
 

Alterations and change of use from 
a warehouse to a Gymnasium 
(Indoor) with signage (57 Smith 
Street) 

Approved 24/01/2018 

DA 005.1998.00000030.001 
 

Change Of Use (second hand office 
furniture warehouse) (57 Smith 
Street) 

Approved 28/05/1998 

DA 005.1995.00000252.001  
 

Storage of belts & leather goods + 
light manufacturing(57 Smith 
Street) 

Approved 17/12/1996 

DA 006.1993.00000083.001  
 

Additions To Factory – Storeroom 
(57 Smith Street) 

Approved 29/04/1993 

DA 006.1969.00007259.001 
 

Additions Commercial Laundry (57 
Smith Street) 

Approved 15/07/1969 

DA 010.2014.00000158.001 
 

Shop top housing- Alterations and 
addition to existing building to 
create an additional one bedroom 
unit by converting existing 
storage/roof space on the upper 
floor (61-63 Smith Street) 

Approved 21/11/2014 

DA010.2013.00000089.001 
 

Change of use of the existing 
building to the front of the site to a 
personal training studio (gym) and 
internal alterations (61-63 Smith 
Street) 

Approved 19/11//2013 

DA 010.2013.00000089.002 
 

s.96 modification to DA 10.2013.89- 
Amendments include increase 
operating hours on Saturday from 
8.00 am to 3.00pm to 8.00am to 
6.00 pm. Operating hours for other 
days are not changed (61-63 Smith 
Street) 

Approved 12/03/2014 

010.2012.00000250.001  
 

Change of use to light 
industrial/storage of costume 
jewellery (61-63 Smith Street) 

Approved 04/02/2012 

PDA 009.2019.54  Partial Demolition of existing 
structures and construction of a 
boarding house.  

Advice Issued  

DA/2020/1022 Demolition of existing structures 
and construction of a boarding 
house containing 97 boarding 
rooms (incl on site managers) over 
1 basement level of parking. 

Refused by the IWLPP on 
the 10 August 2021.  

DA/2021/1367 Demolition of the exiting structures 
on site, and construction of a 
Residential Flat Building containing 
35 Residential Apartments 
including Affordable Housing, over 
1 Basement Parking level. 

Currently under 
assessment 
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Surrounding properties 
 
65 – 75 Smith Street, Summer Hill  
 
Application Proposal Decision & Date 
10.2012.51 Demolition of existing industrial buildings, 

alterations and addition to the existing 
heritage item, construction of 28 dwellings 
within 4 new residential buildings and a new 
underground car park for 41 cars 

Approved  

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
2 March 2022  Council Officers wrote to the applicant and outlined concerns regarding the 

following matters:  
- Rooms sizes   
- Submission of a clause 4.6 variation request to vary the maximum 

height limit of the site  
- Street Setbacks  
- Pedestrian Access  
- Glazing to Smith Street and Smith Street presentation  
- Basement setbacks 
- Setbacks of Block C  
- Geotechnical report  
- Material finishes  
- Front fence detailing 
- Ceiling heights  
- Balcony balustrades  
- Smith Street access ramp  
- Heritage significance of existing on-site structures  
- Contamination  
- Flooding  
- Water sensitive urban design (WSUD) 
- Traffic  
- Landscape Plan  

 
Within this letter Council Officers asked the applicant to provide amended 
plans/additional information addressing/responding to all of the above 
concerns.  

15 March 2022  Council Officers met with the applicant and discussed each of the matters 
raised within the letter dated 2 March 2022.  

31 March 2022  The applicant provided additional information/amended plans to address some 
of the points raised within Council’s letter. Within this information package a 
response to Council concerns regarding flooding was not provided.  

7 April to 3 May  The application was placed on public re-notification, however during this time 
an error in the notification was identified.   

26 April to 25 May  The application was publicly re-notified for a second time correcting errors 
identified in the first round of public re-notification.   

16 June 2022  The applicant submitted a flood investigation in response to Council concerns 
regarding flooding for the site.  
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
Division 8.2 Reviews  
 
The following is an assessment of the application against the requirements of Sections 8.2, 
8.3, and 8.4 of the Environmental Planning and Assessment Act 1979. 

Requirement  Proposal  

8.2 Determinations and decisions subject to review  

(1) The following determinations or decisions of a consent 
authority under Part 4 are subject to review under this 
Division— 

(a) the determination of an application for 
development consent by a council, by a local 
planning panel, by a Sydney district or regional 
planning panel or by any person acting as 
delegate of the Minister (other than the 
Independent Planning Commission or the 
Planning Secretary), 

(b) the determination of an application for the 
modification of a development consent by a 
council, by a local planning panel, by a Sydney 
district or regional planning panel or by any 
person acting as delegate of the Minister (other 
than the Independent Planning Commission or 
the Planning Secretary), 

(c) the decision of a council to reject and not 
determine an application for development 
consent. 

The subject application relates to the 
review of a determination of an 
application for development consent by 
the Inner West Local Planning Panel 
(IWLPP).  

(2) However, a determination or decision in connection 
with an application relating to the following is not 
subject to review under this Division— 
(a) a complying development certificate, 
(b) designated development, 
(c) Crown development (referred to in Division 4.6). 

The subject application does not relate 
to any of the applications noted in 
Clause 2. 

(3) A determination or decision reviewed under this 
Division is not subject to further review under this 
Division. 

Noted. 

8.3 Application for and conduct of review  

(1) An applicant for development consent may request a 
consent authority to review a determination or 
decision made by the consent authority. The consent 
authority is to review the determination or decision if 
duly requested to do so under this Division. 

Noted. 

(2) A determination or decision cannot be reviewed under 
this Division— 

The original DA was determined on 10 
August 2021. Pursuant to Section 
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(a) after the period within which any appeal may be 
made to the Court has expired if no appeal was 
made, or 

(b) after the Court has disposed of an appeal against 
the determination or decision. 

8.10(1)(b)(i) of the Environmental 
Planning and Assessment Act 1979, 
an appeal may be made to the Court 
12 months after the date of 
determination. The subject application 
was lodged on 5 January 2022 and has 
been reported to Local Planning Panel 
for determination prior to the expiry of 
the appeal period (10 August 2022). 

(3) In requesting a review, the applicant may amend the 
proposed development the subject of the original 
application for development consent or for 
modification of development consent. The consent 
authority may review the matter having regard to the 
amended development, but only if it is satisfied that it 
is substantially the same development. 

The applicant has made amendments 
to the subject application. Council is 
satisfied that notwithstanding the 
amendments the development remains 
substantially the same as that 
proposed in the original DA.  

(4) The review of a determination or decision made by a 
delegate of a council is to be conducted- 
(a) by the council (unless the determination or 

decision may be made only by a local planning 
panel or delegate of the council), or 

(b) by another delegate of the council who is not 
subordinate to the delegate who made the 
determination or decision. 

The original DA was determined by the 
Local Planning Panel. The current 
application is to be determined by the 
Local Planning Panel.  

(5) The review of a determination or decision made by a 
local planning panel is also to be conducted by the 
panel. 

The application is to go before the 
Local Planning Panel for 
determination.  

(6) The review of a determination or decision made by a 
council is to be conducted by the council and not by a 
delegate of the council. 

NA. 

(7) The review of a determination or decision made by a 
Sydney district or regional planning panel is also to be 
conducted by the panel. 

NA. 

(8) The review of a determination or decision made by the 
Independent Planning Commission is also to be 
conducted by the Commission. 

NA. 

(9) The review of a determination or decision made by a 
delegate of the Minister (other than the Independent 
Planning Commission) is to be conducted by the 
Independent Planning Commission or by another 
delegate of the Minister who is not subordinate to the 
delegate who made the determination or decision. 

NA. 

8.4 Outcome of review 

After conducting its review of a determination or decision, 
the consent authority may confirm or change the 
determination or decision. 

It is recommended that the 
determination be changed, and that the 
proposal be subject to a deferred 
commencement consent.  
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Previous Reasons or Refusal  
 

An assessment of the amended proposal against the reasons for refusal issued under the 
original determination is provided below: 

1. The proposal will have an unreasonable impact on adjoining and surrounding 
Heritage Items and is unacceptable in the Heritage Conservation Area, thereby not 
satisfying Clause 5.10 – Heritage Conservation, Ashfield Local Environmental Plan 
2013. 

 
The current scheme has been amended since the original application; these amendments 
have been reviewed by Council Heritage Advisor who outlined that the proposal is acceptable, 
subject to suitable conditions of consent. Council’s Heritage Advisor has outlined that the 
proposal now meets the requirements of clause 5.10 of the ALEP 2013 (subject to compliance 
with conditions of consent) for the following reasons:  

- The revised proposal now presents a two-storey built form to Smith Street and results 
in a built form/scale generally in-line with that of the neighbouring 51 Smith Street and 
65-75 Smith Street.  
 

- The setback of the front (south) elevation of Block A has been amended so they are 
slightly off the angle of the setback of the southern façades of terraces at Nos. 1, 2, 3 
and 4 at 67-75 Smith Street. This is acceptable as the alignment will complement the 
setback of the heritage item adjoining and because setbacks in the streetscape vary 
from being parallel with the street and some dwellings at an angle.  
 

- The basement has been set back from the previously proposed 300mm to 1.385m 
from the heritage item at 67 Smith Street. The setback of Levels 1 and 2 has been 
increased from a zero setback to a 1.9m setback from the boundary. These increased 
setbacks have been incorporated to provide for more deep soil opportunity and to 
reduce impacts on the heritage item. 
 

- Openings have been amended to being vertically proportioned. Aluminium frame is 
proposed instead of timber frame. This is acceptable as this is a new build and the 
doors to the southern façade at Unit Nos. 1, 2, 3 and 4 at 67-75 Smith Street and No. 
51 Smith Street are also aluminium. 
 

- A Structural Certificate of Adequacy has been prepared by Danmor Consulting 
Engineers. The certificate states that “a shoring wall will be built using 450mm diameter 
reinforced concrete shoring piles with shotcrete infill spanning between the piles and 
a caping beam over the top. The deflection of the shoring wall will be limited to ensure 
there is negligible settlement or deflection of the adjacent retained soil or structures.” 

The revised scheme has understood and responded to the concerns raised under the previous 
application. The proposal is now considered to have demonstrated that it will not give rise to 
heritage impacts on neighbouring heritage items or the surrounding HCA, as such the proposal 
is recommended for approval subject to deferred commencement conditions discussed below.   
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2. The application has not provided reports to an acceptable standard to allow the 

consent authority to be satisfied of the tests in clause 7 of State Environmental 
Planning Policy No 55—Remediation of Land. The Consent Authority therefore 
lacks the jurisdictional power to grant consent. 

 
On the 31 March 2022 the applicant submitted a revised Detailed Site Investigation (DSI), 
Remediation Action Plan (RAP) and hazardous materials survey. These documents have 
been peer reviewed by a different environmental consultant prior to lodgement and have been 
subsequently reviewed by Council’s Environmental Health Team. Council’s Environmental 
Health Team has outlined that the provided DSI, RAP and Hazardous Materials Survey are 
sufficient to ensure compliance with the now repealed SEPP No. 55 – Remediation of Land 
and the new State Environmental Planning Policy (Resilience and Hazards) 2021. The 
proposal is satisfactory subject to compliance with the recommendations of the above reports 
and conditions of consent recommended. The applicant is considered to have adequately 
addressed the reason for refusal.    
 
3. The plans submitted with the application indicate that the room labelled “UNIT 204” 

has an area that exceeds the 25m2 standard in clause 30(1)(b) of State 
Environmental Planning Policy (Affordable Rental Housing) 2009. The Consent 
Authority therefore lacks the jurisdictional power to grant consent. 

 
The revised proposal has been assessed by Council Officers and is now compliant with the 
requirements of the SEPP Affordable Rental Housing 2009 (SEPP ARH 2009). The largest 
proposed room “UNIT 204” has a maximum area of 25sqm when measured in accordance 
with the requirements of the SEPP ARH 2009.  
 
4. The plans submitted with the application indicate that the rooms labelled UNIT G03, 

and UNIT 103 are undersized having regard to clause 29(2)(f) of State 
Environmental Planning Policy (Affordable Rental Housing) 2009 and inconsistent 
with the requirements of Performance Criteria 3 and Design Standard 3.1 within 
Part 6 of Chapter F of the Inner West Comprehensive Development Control Plan 
(DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone 
Park and Summer Hill. 

 
The revised proposal has been assessed by Council Officers and is now compliant with the 
requirements of the SEPP ARH 2009. Each of the proposed rooms meet the minimum area 
requirements of 12sqm for single lodger rooms and 16sqm for double lodger rooms when 
measured in accordance with the requirements of the SEPP ARH 2009.  
 
5. The proposed development involves excavation within the structural root zones of 

trees located on the adjoining properties to the east and the consent authority 
cannot be satisfied that the likely impacts on neighbouring trees are sufficient to 
maintain their long-term retention having regard to the likely impacts of the 
development which is contrary to control c12 in Chapter C part 4 section 6 of the 
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Inner West Comprehensive Development Control Plan (DCP) 2016 for Ashbury, 
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill. 

 
The current scheme has been reviewed by Council Urban Forests Team who outlined that the 
revised setbacks are acceptable to ensure neighbouring tree retention and protection. Since 
the time of the original application the proposed basement has been amended to increase 
side boundary setbacks to the entry ramp from 900mm to 1.5m and 1.7m to 2.3m. These 
changes combined with recommended conditions of consent requiring preparation and 
submission of a tree management/ protection plan and appointment of project arborist to 
supervise the construction, ensure that neighbouring trees are unlikely to be impacted by the 
proposed development.   
 
6. The application has not demonstrated that the existing natural overland flows from 

external catchments shall not be blocked or diverted and can be captured and 
catered for within the proposed site drainage system having regard to Clauses 5.20 
and 6.1 of ALEP 2013. 

 
On the 16 June 2022 the applicant submitted a flood investigation in response to Council 
concerns regarding the potential flood impacts to the site and surrounds. This report 
recommends the construction a 225mm PVC pipe along the western boundary of the subject 
property to control and disperse overland flow paths from upstream (which currently ponds 
along the northern boundary). This pipe would transport the current overland flooding from the 
northern boundary, along the western boundary of the site to the Smith Street frontage where 
it would then be directed into an existing junction pit within the Smith Street Road reserve.  
 
This solution has been reviewed by Council’s development engineers who outlined that the 
proposed overland flow management scheme is acceptable subject to the imposition of a 
deferred commencement condition. The recommended deferred commencement condition 
requires the submission of a revised stormwater plan detailing the following:  
 

1. A 600 mm x 600 mm inlet pit inside the northern boundary. 

 
2. An opening in the northern boundary wall capable of conveying 1% AEP (100 ARI) 

overland flow.  

 
3. A longitudinal section along the inter allotment drainage line up to Council pipe 

including crossing services. 

 
Subject to the imposition of the recommended deferred commencement condition the 
amended proposal is considered to have satisfactorily addressed the above reason for refusal.  
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5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Affordable Rental Housing) 2009  
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is evidence of contamination on the site.  
 
The applicant has provided a report that concludes: 
 
Based on the historical review, environmental information, proposed development and 
laboratory results of the investigation, the site can be made suitable for the proposed 
development, subject to the following:  
 

• It is considered that the site would be deemed suitable for the proposed development 
subject to completion of a Remediation Action Plan (RAP) in order to manage the 
abovementioned environmental concerns.  

 
• State Environmental Planning Policy No 55 (SEPP 55) – Remediation of Land sets the 

regulatory framework for contaminated land and remediation works in NSW. SEPP 55 
defines the regulations for Category 1 and Category 2 remediation works. The remedial 
works to be undertaken at the site constitute Category 2 works (as defined in SEPP 
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55). Appropriate permissions for remediation should be obtained prior to 
commencement. 

 
On the basis of this report the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated. 
 
In consideration of Section 4.16 (2) the applicant has provided a preliminary investigation. 
 
A search of Council’s records in relation to the site has indicated that the site is one that is 
specified in Section 4.6 (4)(c).  
 
The application involves does not involve category 1 remediation under SEPP (Resilience and 
Hazards) 2021.  
 
5(a)(i) State Environmental Planning Policy (Affordable Rental Housing) 2009 

 
The current application is a review of determination for DA/2020/1022, that was determined 
on the 10 August 2021. At this time SEPP ARH 2009 was the relevant planning policy for 
boarding houses, with the new SEPP (Housing) 2021 not coming into force until the 26 
November 2021. The nature of the current application (being a review of determination) means 
that the application must be assessed under the relevant instruments in force at the time of 
determination. As outlined within Blackmore Design Group Pty Ltd v North Sydney 
Council [2001] NSWLEC 279 an application is not finally determined until:  

• A determination that has been made in respect of the application is not, or is no longer, 
subject to any form of administrative review or merit-based appeal; or 
 

• A determination that has been made in respect of the application was subject to some 
form of administrative review or merit-based appeal, but the period within which such 
a review or an appeal could be instituted has ended without a review or an appeal 
having been instituted as prescribed 

The current review application is a merit-based appeal of the original determination and is 
within the prescribed period for such an appeal to take place. As such SEPP ARH 2009 is the 
relevant planning policy to assess the current proposal, an assessment of the proposal against 
this SEPP is as follows:  

Division 3 – Boarding Houses  
 

Clause  Standard  Proposed  Compliance  

26 - Zone  The site is zoned R1, R2, R3, R4, 
B1, B2, B4 

The site is zoned R3 
medium Density 
Residential  

Yes 

  



Inner West Local Planning Panel ITEM 2 
 

PAGE 21 

Clause  Standards that cannot be 
used to refuse consent 

Proposed  Compliance  

29 (1) - FSR In accordance with clause 29(1) 
of SEPP ARH the consent 
authority must not refuse consent 
on the basis of density or scale if 
the development is development 
is consistent with the floor space 
ratio development standard plus 
0.5:1 (Clause 29(1)(c)(i)).  

As a result, the applicable FSR 
for the proposal is increased from 
0.7:1 to 1.2:1 (3,129.22m2) 

The development proposes 
an FSR of 1.01:1 or 
(2,642.86) 

Yes 

29 (2)(a) Height  9m 10.35m  No – See 
Clause 4.6 

Assessment 
below  

29 (2)(b) 
Landscaped Area 

Consistent with streetscape  The landscaping of the 
front setback is consistent 
with the street 

Yes 

29(2)(c) Solar 
Access 

Min 3 hours direct sunlight 
between 9am-3pm for at least 
one communal living room 

The communal room 
receives 3 hours of direct 
solar access between 9am 
and 3pm on 21 June  

Yes 

29 (2)(d) Private 
Open Space 

At least one of the following is 
provided (not in the front 
setback):  

• 20sqm minimum dimension of 
3 metres for use of lodgers 

 
• 8sqm minimum dimension of 

2.5metres adjacent to 
mangers room for manager 

• 70sqm of private open 
space is provided for 
lodgers with a 
minimum dimension of 
5m x 15m  

 
• 10sqm of private open 

space is directly 
adjacent to the 
managers room with a 
minimum dimension of 
2.5m x 4m.  

Yes 

29 (2)(e) Parking  • 0.5 spaces per boarding room 

  
• 1 space for each on site 

boarding manager  

• 46 car parking spaces 
are provided for 
residents 

• 1 car parking space 
are provided for on-site 
manager/s 

Yes 

29 (2)(f) 
Accommodation 
Size 

Excluding private kitchen and 
bathroom facilities each single 
lodger room is a minimum of 

• 84 single lodger rooms 
are proposed with a 
minimum area of 
12sqm 

Yes 
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12sqm and 16sqm in any other 
case 

• 9 rooms are provided 
with an area greater 
than 16sqm  

Clause  Standard  Proposed  Compliance  

30 (1)(a) 
Communal Room 

If more than 5 rooms are 
proposed there is at least 1 
common room  

1 common room is 
provided at the rear 
northern boundary. 3 other 
common areas are 
provided within each of the 
proposed buildings.  

Yes 

30 (1)(b) Maximum 
room sizes 

No boarding room will have a 
gross floor area of more than 
25sqm excluding private kitchen 
or bathrooms 

No rooms are greater than 
25sqm  

Yes 

30 (1)(c) Maximum 
occupation  

No more than 2 adult lodgers with 
occupy each room  

A condition is 
recommended requiring 
that a maximum of 1 adult 
lodger occupy any single 
room or 2 adult lodgers for 
any double room 

Yes (subject to 
condition) 

30 (1)(d) Adequate 
facilities  

Adequate bathroom and kitchen 
facilities are available for use of 
each lodger  

Each lodger has been 
provided with their own 
private kitchen and 
bathroom  

Yes 

30 (1)(e) Manager If there are more than 20 lodgers 
an onsite dwelling must be 
provided for a boarding house 
manager  

Room 141 has been 
provided for an on-site 
manager 

Yes 

30 (1)(h) Bicycle 
and Motorcycle 
parking 

A minimum of 1 bicycle space 
and 1 motorcycle space is 
provided per 5 boarding rooms. 
Minimum 19 spaces  

30 bicycle and 18 
motorcycle spaces are for 
the 93 rooms proposed 

Yes 

 

Clause 30A – Character of the Local Area  

Clause 30A of SEPP ARH states:   
  

“A consent authority must not consent to development to which this Division applies 
unless it has taken into consideration whether the design of the development is 
compatible with the character of the local area.”   

  
In considering the compatibility with the character of the area the applicable test is taken from 
the planning principal in Project Venture Developments v Pittwater Council [2005] NSWLEC 
191, discussed hereunder:  
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Are the proposal’s physical impacts on surrounding development acceptable? The 
physical impacts include constraints on the development potential of surrounding 
sites.   
 
The proposal does not limit development potential of surrounding sites as it is one of the last 
sites (not subject to heritage restrictions) to be re-developed. The proposal continues a built 
form and scale established by recent neighbouring developments (65-75 Smith Street). The 
proposal results in acceptable physical impacts on neighbouring sites, ensuring acceptable 
visual privacy, solar access, bulk/scale and visual outlook is retained.  
 
In considering the impacts on acoustic privacy, the amended proposal provides for 4 common 
rooms the largest of which is located at the rear of the site. The application is accompanied 
by an acoustic report and plan of management that seeks to manage the acoustic impact of 
the development. It is also noted that the proposal includes 3 smaller common rooms that are 
located within the buildings and are likely to assist in reducing the acoustic impacts and 
provide for alternative places of congregation on the site. Coupled with recommended 
conditions of consent and Councils powers under the Protection of the Environment 
Operations Act 1997 the proposal is expected to have an acceptable impact in terms of 
acoustic privacy to the surrounding properties. 
 
With regard to solar access the current proposal increases the rate of solar access for 
neighbouring sites, with the new built form design enabling significant improvements to 
neighbouring POS access to sunlight. The majority of the shadows cast by the development 
will be cast upon the subject site or Smith Street, with solar access loss only occurring to 
neighbouring sites to the east from 2pm onwards. Such a provision of solar access is 
reasonable and compliant with Council controls which generally call for a minimum 3 hours 
solar access to 50% of neighbouring POS on June 21.    
 
As part of the current assessment Council Officers have reviewed the impacts of the 
development on the visual privacy of the surrounding properties. As seen within the original 
DA the amended proposal reduces the impacts on visual privacy through the extensive use of 
privacy screens. A review of the western and eastern elevations has highlighted openings for 
the communal staircases and bathroom windows to boarding rooms. The proposed bathroom 
windows have been designed to have reduced glazing dimensions and are to be treated with 
obscure glazing. These treatments are sufficient to ensure minimal privacy impacts for 
neighbours. With regard to the openings for the communal stairs, these elements have been 
designed to face north and south (front and rear) boundaries assisting to minimise outlook 
potential by residents. As seen from analysis of the proposed plans and figure 2 below the 
communal stair openings are unlikely to facilitate direct sightlines into neighbouring properties 
and are acceptable in their current form.  
 
A review of the proposed boarding rooms to level 2 of the development has highlighted 
windows to the main living areas of units 201, 205, 212, 213, 220 (western elevation) and 209, 
216, 217 (eastern elevation). The design shape and location of windows to boarding rooms 
located along the western elevation will not give rise to visual privacy loss for neighbours and 
is acceptable in its current form, any sightlines obtained are expected to be over the roof of 
the neighbouring structures. However, some concerns are raised with the privacy impacts 
resulting from windows along the eastern elevation (rooms 209, 216 and 217). The orientation 
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and positioning of these windows result in future occupants obtaining direct sightlines into 
private open space (POS) and primary living areas of several properties along Fleet Street. 
To minimise any visual privacy impacts a condition of consent requiring the eastern elevation 
windows to rooms 209, 216 and 217 to be amended to have a minimum sill height of 1.6m 
and be of a highlight nature is recommended. This amendment is expected to ensure 
reasonable amenity for future occupants while maintaining privacy for neighbouring 
properties.   
 
In order to undertake a comprehensive assessment of the privacy impacts resulting from the 
proposed balconies, the application is supported by privacy diagrams which demonstrate the 
sight lines. The amended proposal provides for smaller balconies to the majority of boarding 
rooms, and also provides for increased setbacks and screening devices. These measures are 
largely sufficient to ensure minimal privacy impacts for neighbours and are acceptable in their 
current form. The proposed balconies to Units 113, 125 and 212 have the greatest potential 
for privacy impacts however these have been reviewed and considered to be acceptable in 
their current form, given the proposed setbacks and privacy screening. These measures will 
ensure that any sightlines obtained from the balconies will be in-direct (due to setbacks) and 
screened from privacy screening. In this instance sightlines may be obtainable however 
occupants would need to make a significant effort to obtain them. The impacts associated with 
the development in terms of visual privacy are acceptable noting the density of surrounding 
development. 
 
The apparent visual bulk of the proposed development is consistent with what could be 
reasonably expected from a development in a medium density zone having regard to the FSR 
development standard of the site and permissibility. The apparent visual bulk from the 
neighbouring properties is largely reduced from the existing development due to increased 
side and rear setbacks. The physical impacts of the development are acceptable. 
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Figure 2: 3D perspective of neighbouring 65-75 Smith Street. Red arrow 
highlights window openings of residential units behind single storey heritage 
item.  

 
Is the proposal’s appearance in harmony with the buildings around it and the character 
of the street  
 
Analysis of the locality has highlighted a largely consistent building typologies with historic and 
heritage significant single storey cottages, two storey terraces (attached dwellings) 
characterising the immediate streetscape. The most recent development has occurred at 65 
– 75 Smith Street, which presents a two storey ‘attached dwelling’ form to Smith Street (as 
seen in figure 3 below).   
 
As seen in figure 4 below the current proposal has been appropriately designed to generally 
take cues from neighbouring developments and respond to the surrounding locality. The 
proposal will continue the established built form of attached dwellings addressing Smith Street 
and is expected to provide a positive contribution to the streetscape (subject to compliance 
with conditions of consent requiring design changes discussed below). The proposal has the 
character of a two-storey attached dwelling to the front of the site and three storey at the rear 
of Block A. Blocks B and C have the appearance of three storey attached dwellings, whilst 
Block D has the appearance of a two storey flat roofed building but is only visible from the 
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adjoining properties. The proposed development will not appear to be uncharacteristic when 
compared to the surrounding buildings or in the context of the character of the area. 
 
The development provides a front boundary setback that is generally consistent with the 
setbacks found on adjoining sites and results in a built form that is compatible and in harmony 
with the surrounding residential developments. The architectural style of the building 
translates the proportions and materiality found in the area generally. The overall scheme is 
considered to fit in to the existing streetscape and character of the area. The proposed 
developments overall appearance is in-keeping with the character of the area and reflects a 
built form/style which is permitted under current development controls. The proposal is 
compliant with the requirements of clause 16A of the ARHSEPP.  
 

 
Figure 3: Streetscape presentation of 65-75 Smith Street, Summer Hill.  
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Figure 4: Streetscape presentation of proposed development.  

 
5(a)(ii) State Environmental Planning Policy (Housing) 2021  
 
As stated above the current application is a review of determination for DA/2020/1022, which 
as determined on the 10 August 2021. At this time SEPP ARH 2009 was the relevant planning 
policy for boarding houses, with the new SEPP (Housing) 2021 not coming into force until the 
26 November 2021. Regardless of the above Council Officers have considered the new in-
force SEPP Housing (2021) as part of the current assessment.  
 
Housing Diversity SEPP contains a number provisions that relate to the proposal. These 
include:  
 

I. It amends the definition of boarding house to be an “affordable rental building that …. 
is managed by a registered not-for-profit community housing provider”.  
 

II. It reduces the applicable bonus FSR that would be applicable under SEPP ARH to 
20% for sites with an FSR of 2.5:1 or less where residential flat buildings are 
permissible. 
 

III. It outlines a requirement for boarding houses with more than 6 rooms to have total 
communal living area of 30m2 plus an extra 2m2 for each boarding room in excess of 
6.  
 

IV. It outlines a requirement for boarding houses to have communal open spaces with a 
total area of at least 20% of the site area.  

 
In relation to point I, applications for boarding houses made under SEPP Housing 2021 now 
empower the consent authority to impose conditions of consent requiring rental income to be 
within the definition of affordable housing under the EPA Act 1979 and requiring the premises 
to be operated by a community housing provider. The first change would not alter the form or 
scale of the development. 
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In relation to point II amendment, the proposal has an FSR of 1.01:1 which exceeds the 0.9:1 
that would be applicable if the application was made under the Housing Diversity SEPP. The 
current inclusion of the bonus results in a maximum FSR of 1.2:1 and the proposal is 
substantially less than the current maximum FSR inclusive of the bonus permitted under the 
ARH SEPP instruments. Regardless the proposal is acceptable in terms of the compatibility 
with the character of the area test, and consistent with the apparent visual bulk that a compliant 
development would present. 
 
With regards to point III the new Housing SEPP requires the development to have a communal 
living area of 204m2. The current application proposes a total communal living area of 109m2, 
across four different locations within the development. The proposed communal areas provide 
sufficient amenity and opportunities for residents to utilise the various spaces across the site.  
 
In relation to point IV the new Housing SEPP requires the development to have communal 
open space of at least 521m2. The current proposal provides a total of 444.8m2 or 17% of the 
site area as communal open space. The provided communal open space provides sufficient 
opportunities for occupants to utilise on-site areas for outdoor recreation.  
 
In considering the case law in Terrace Tower Holdings Pty Limited v Sutherland Shire Council 
[2003] NSWCA 289 it should be noted that the application does not undermine the intent of 
the instrument in a substantial way as the form of the development would not be radically 
different to the proposed development (as in Lizard Apple Pty Ltd v Inner West Council [2019] 
NSWLEC 1146). As a result, it is not considered that the Housing diversity SEPP 2021 
presents an impediment to the granting of a consent. 
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  

5(a)(iv) Ashfield Local Environment Plan 2013 (ALEP 2013)  

 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of Plan 
• Clause 2.3 - Land Use Table and Zone Objectives 
• Clause 2.7 - Demolition 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.10 - Heritage Conservation 
• Clause 5.21 - Flood Planning 
• Clause 6.1 - Earthworks 
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(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned R3 Medium Density Residential under the ALEP 2013. The ALEP 2013 
defines the development as: 
 
“boarding house means a building that— 
 

(a) is wholly or partly let in lodgings, and 
(b)  provides lodgers with a principal place of residence for 3 months or more, and 
(c)  may have shared facilities, such as a communal living room, bathroom, kitchen or 

laundry, and 
(d)  has rooms, some or all of which may have private kitchen and bathroom facilities, that 

accommodate one or more lodgers, 
 
but does not include backpackers’ accommodation, a group home, hotel or motel 
accommodation, seniors housing or a serviced apartment.” 

 
The proposed development is permitted with consent within the land use table. The 
development is consistent with the objectives of the R3 Medium Density Residential zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Height of Building 
Maximum permissible: 9m 

10.35m  1.35m or 
15% 

No 

Floor Space Ratio 
Maximum permissible:  1.2:1(0.7:1 under 
ALEP 2013 + 0.5:1 FSR bonus under 
SEPP ARH clause 29) or 3,129.22m2 

The development 
proposes an FSR of 
1.01:1 or (2,642.86) 

 
N/A 

 
Yes 

 
i. Clause 4.6 Exceptions to Development Standards 

 
As outlined in table above, the proposal results in a breach of the following development 
standard/s: 
 

• Clause 4.3 - Height of buildings 
 
The applicant seeks a variation to the Height of Building development standard under Clause 
4.3 of the Ashfield Local Environmental Plan 2013 by 1.35m or 15%.  
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
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In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the Ashfield Local Environmental Plan 
2013 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
Ashfield Local Environmental Plan 2013 justifying the proposed contravention of the 
development standard which is summarised as follows: 
 

• The height variation is very much limited to the ridgeline of each of the building blocks 
and does not affect the performance of the building in terms of preserving daylight. 

 
• The ridgelines of each building block do not add an additional level as the built form 

reads as a two-storey terrace form. The variations facilitate a pitched roof for each 
building block. If the roofs were flat, then the height of each block would comply. The 
pitched roofs are integrated into the design in order to better fit the established and 
future character of the area. The building height/form provides an acceptable transition 
and the minor additional bulk associated with the pitched roof does not reduce the 
ability of the building to act as a transitional element. 

 
• The two-storey presentation to the street and to neighbouring sites provides an 

acceptable scale and form when considered in the context of single and two storey 
elements. We note that the height variation is mainly concentrated away from the 
heritage item. Again the variation essentially relates to the top of the gable end forms 
which sit comfortably alongside the heritage item. 
 

• The change in height from the existing industrial/commercial building and the proposed 
residential building maintains adequate solar access to the adjoining sites. At some 
time periods the impact of overshadowing will be reduced to most properties (see 
11am – 2pm midday) shadows.  
 

• 900mm (66.67%) of the overall 1350mm height variation is related to achieving a 
superior outcome with regard to flooding and internal amenity.  
 

• The pitched roofs of the rear building blocks are mostly obscured from street view and 
do not substantially contribute to the perception of height, bulk and scale as viewed 
from the public domain in Smith Street or from neighbouring sites. 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the AR3, in accordance with Clause 4.6(4)(a)(ii) of the Ashfield Local 
Environmental Plan 2013 for the following reasons: 
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• The proposal results in a height and density generally envisioned by current planning 
controls. The proposed use ensures continued growth and longevity of the Summer 
Hill centre.  

• The proposal has been appropriately designed to ensure a high degree of accessibility 
for pedestrians and cyclists attending the site. The current design is expected to 
promote/encourage pedestrian access and public transport patronage over private 
vehicles and provides an opportunity for urban renewal within the centre, which 
promotes a pedestrian friendly future for the locality.  
 

• The proposal introduces further housing accommodation to the locality in the form of 
boarding rooms. These rooms range is sizes and continue a range of accommodation 
typologies for various groups of the community.   

 
• The proposal results in the consolidation of three (3) existing allotments. The proposed 

lots to be amalgamated provide an efficient and orderly re-development of land, 
maintaining sufficient and significant opportunities for the re-development of other 
adjoining sites within the future. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the Height of Buildings development standard, in accordance with Clause 
4.6(4)(a)(ii) of the Ashfield Local Environmental Plan 2013 for the following reasons: 
 

• The proposal has been subject to a detailed architecture/urban design review by 
Council’s Architectural Excellence Panel. The Panel initially outlined concerns with 
regard to the resulting amenity and architectural language of the proposal. In response 
the applicant has provided amended plans addressing these concerns. The final 
design is of a high-quality built form and responds to the existing locality. The 
recommended design changes are refinements to the overall scheme which will 
ensure a positive contribution to the overall locality.  
 

• The proposal maintains satisfactory sky exposure and daylight to surrounding land 
uses. The building elements that exceed the building height control (the roof ridges of 
Blocks A, B and C) are generally not perceptible from the public domain and will have 
no material impact on the streetscape. Elements which are visible have been 
appropriately designed to ensure the presentation is in context with its surrounds and 
not a jarring difference from surrounding localities.   
 

• The proposal as amended provides an appropriate design response, side setback and 
front setback to respect and protect sightlines and built form transitions to the 
neighbouring heritage items. The impacts of the development have been reviewed by 
Council’s Heritage Advisor who outlined that the revised scheme would not impact the 
heritage significance of neighbouring items and is compliant with the requirements of 
Clause 5.10 of the ALEP 2013 subject to the imposition of appropriate conditions 
included in the recommendation.  
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• The components of the development that exceed the building height control (ridges) 

are not perceptible, will have no material impact on solar access to the surrounding 
streetscape, public areas, or adjoining land uses. A review of the provided shadow 
diagrams has confirmed that the overall proposal is compliant with Council’s 
requirements for solar access which requires living rooms and principal private open 
space of adjoining properties receive a minimum of 3 hours direct sunlight between 
9am and 3pm on 21 June.  

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the Ashfield Local Environmental Plan 2013. For the reasons outlined 
above, there are sufficient planning grounds to justify the departure from Height of Buildings 
Development Standard and it is recommended the Clause 4.6 exception be granted. 
 

ii. Clause 5.10 - Heritage Conservation   
 
As seen below within figure 5 below, the subject site is not identified as a heritage item or 
located within a Heritage Conservation Area (HCA). The site is however adjoining heritage 
items and HCA. The current proposal has been reviewed by Council’s Heritage Advisor who 
outlined that the application is generally acceptable and generally satisfies the requirements 
of clause 5.10 of the ALEP 2013. The current proposal will not give rise to impacts on 
neighbouring heritage items or the surrounding HCA’s, subject to suitable conditions of 
consent. A review of the subject sites history and existing buildings has highlighted those 
structures to be demolished do not contain heritage significance but do provide an insight to 
the history and development progression of the Summer Hill Area. To ensure that this history 
is archived and documented a condition requiring a photographic archival of the existing 
building and landscape elements to be demolished is included in the recommendation.  
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Figure 5: Heritage Map of the site and surrounds, subject site is identified by blue box 

To ensure the proposal aligns with the streetscape in a positive manner conditions relating to 
design changes for the proposal’s presentation to Smith Street and submission of a revised 
material finishes schedule are recommended for the consent. These conditions have been 
recommended by Council’s Heritage Advisor to ensure that the proposal aligns with the 
historic significance of the local area.  

The following conditions are included in the recommendation as deferred commencement 
conditions:  
 

a. The eave and gutter level of the southern roof plane of Block A must be lowered from 
the proposed 4m to 2.8m above the first-floor level, while retaining the RL 24.39 height 
for the ridge of the main roof form; 

 
b. The top of the skillion verandah roofs to the first floor verandah on the south elevation 

of Block A must sit 300mm below the eave level of the southern roof plane of Block A; 
and 

 
c. The gutter to the first floor verandah roofs on the south elevation of Block A must be 

lowered from the proposed 3m to 2.1m above the first floor level. 

 
d. The south-eastern wall to the ground floor office must be amended so it is parallel to 

the other north-south orientated walls in Block A. 
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e. The square box windows to the east and west elevations to Block A must be amended 
so they are vertically proportioned window openings.  

 
f. The horizontal window proposed in the south-eastern wall to the ground floor office in 

Block A must be amended so it is vertically proportioned, employing traditional design 
(sash). 

 
g. The Materials and Finishes Schedule must be amended to detail the following: 

  
I. The proposed Colorbond “Ironstone” roof sheeting is to be replaced with Boral 

“French” tile in Siena Red (glazed) finish roof tiles. The replacement roof tiles 
must match the profile, pattern and colours of the existing Terracotta Marseille 
roof tiles at Unit Nos. 1, 2, 3 and 4 at 67-75 Smith Street. 

 
II. The front fence is to be amended to be face brick like the front fence detailing 

at 65 – 75 Smith Street.  

 
III. The dividing fins detailed on the southern elevation (Smith Street Elevation) of 

block A must be amended to be a darker shade or a different material type to 
break up the front façade and provide visual interest.  

 
IV. The protruding walls relating to communal stairs on the east and west 

elevations of Block A are to be amended to be a darker shade or different 
material type, this material or colour is to be the same as the fin walls.  

 
V. The transfer slab (ground floor and level 1 interface) on the southern elevation 

of Black A (facing Smith Street) is to be darker shade or different material type. 
An example of such treatment change is detailed at 65 – 75 Smith Street.  

 
These conditions are recommended to be imposed to ensure the floor to ceiling heights of 
Block A relate to the established heights within the streetscape. Compliance which will ensure 
a harmonious streetscape. Conditions relating to the proposed materials and finishes are 
recommended to ensure that the development promotes visual interest, does not result in a 
continuous blank façade or monotone colour scheme and to ensure the proposal positively 
contributes to the locality. Subject to compliance with the above, the proposal is satisfactory 
having regard to the provisions of Clause 5.10 of ALEP 2013. 
 

iii. Clause 5.21 – Flood Planning  
 
The subject site is identified as a flood control lot and is subject to the provisions of clause 
5.21 of the ALEP 2013 and IWCDCP 2016. As part of the current application the applicant has 
provided a flood investigation report. 
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As stated above this report recommends the construction a 225mm PVC pipe along the 
western boundary of the subject property to control and disperse overland flow paths from 
upstream (which currently ponds along the northern boundary). This pipe would transport the 
current overland flooding from the northern boundary, along the western boundary of the site 
to the Smith Street frontage where it would then be directed into an existing junction pit within 
the Smith Street Road reserve.  
 
This solution has been reviewed by Council development engineers who outlined that the 
proposed overland flow management scheme is acceptable subject to the imposition of a 
deferred commencement condition. The recommended deferred commencement condition 
requires the submission of a revised stormwater plan detailing the following:  
 

1. A 600 mm x 600 mm inlet pit inside the northern boundary. 

 
2. An opening in the northern boundary wall capable of conveying 1% AEP (100 ARI) 

overland flow.  

 
3. A longitudinal section along the inter allotment drainage line up to Council pipe 

including crossing services. 

 
The provided flood investigation report and subsequent recommended measures ensure 
management of overland flow paths. The proposed scheme will ensure that the development 
is compatible with the flood hazard of the land and will not impact the proposed use as 
residential accommodation.  
 
Subject to compliance with the recommended deferred commencement conditions the 
proposed development is considered to meet the flood requirements of clause 5.21 of the 
ALEP 2013 and IWCDCP 2016.  
 

iv. Clause 6.1 Earthworks  
 

The proposal involves extensive earthworks to facilitate the basement carparking and 
remediation of the site. The application has been supported by a Geotechnical Report which 
has assessed the subsurface conditions and other geotechnical conditions such as 
groundwater, footing design and earthworks. Subject to compliance with the 
recommendations made by the provided geotechnical report, the proposed development will 
not have detrimental effect on drainage patterns, soil stability, amenity of adjoining properties 
or adverse impacts on waterways or riparian land. 
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5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

 
 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The the development is considered acceptable having regard to the provisions of the Draft 
IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (DCP) 2016 for Ashbury, 
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.  
 
IWCDCP2016 Compliance 
Section 1 – Preliminary   
B – Notification and Advertising Yes 
Section 2 – General Guidelines  
A – Miscellaneous  
1 - Site and Context Analysis Yes 
2 - Good Design  Yes 
3 - Flood Hazard   Yes 
4 - Solar Access and Overshadowing   Yes 
5 - Landscaping   Yes 
6 - Safety by Design   Yes 
7 - Access and Mobility   Yes 
8 - Parking   Yes 
11 - Fencing Yes 
14 - Contaminated Land  Yes 
15 - Stormwater Management Yes 
B – Public Domain  
C – Sustainability  
1 – Building Sustainability Yes 
2 – Water Sensitive Urban Design  Yes 
3 – Waste and Recycling Design & Management Standards   Yes 
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4 – Tree Preservation and Management    Yes 
6 – Tree Replacement and New Tree Planting   Yes 
D – Precinct Guidelines  
Part 12 – 55-63 Smith Street, Summer Hill Yes 
E1 – Heritage items and Conservation Areas (excluding 
Haberfield) 

 

1 – General Controls – Development in the vicinity of Heritage 
Items  

Yes 

F – Development Category Guidelines  
6 – Boarding Houses and Student Accommodation    Yes 

 
The following provides discussion of the relevant issues: 
 
 
Plan of Management  
 
The current application seeks to rely on the plan of management submitted under the original 
development application (DA/2020/1022). This plan of management has been reviewed as 
part of the current assessment and is considered to be acceptable, subject to conditions of 
consent requiring it to be updated to reflect the revised details of the current scheme. The 
provided plan of management ensures that the development will be run in a manner which will 
protect the amenity of neighbours. The provided plan of management provides sufficient 
details on the day-to-day operations of the site and house rules for future occupants. 
 
Solar Access and Overshadowing  
 
The revised plans have been assessed against the provisions of Solar Access and 
Overshadowing within the IWCDCP 2016. Within this section neighbouring residential uses 
are required to:  
 

• ensures living rooms and principal private open space of adjoining properties receive 
a minimum of 3 hours direct sunlight between 9am and 3pm on 21 June.  

 
The shadow impacts resultant from the proposed development application are compliant with 
the above controls. Shadow diagrams provided by the applicant sufficiently detail that the 
proposed overshadowing maintains a minimum of 3 hours between 9am and 3pm on 21 June 
for neighbouring properties. Due to the site orientation the proposed shadows cast by the 
development alter throughout the day and result in each of the neighbouring properties 
receiving at least the minimum rate of solar access required. The proposed solar access rate 
is considered to be acceptable and the application is recommended for support.  
 
Community and Pedestrian Safety  
 
The entry and exit points of the development have been appropriately located to sure a high 
degree of passive surveillance, lighting and compliance with CEPTED principles, all combining 
to improve community and pedestrian safety for those using the site. The provided 
driveway/footpath intersection has been appropriately designed to incorporate sufficient 
sightlines for vehicles entering and exiting. The applicant is to install appropriate signage (stop 
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signs, mirrors, etc) to ensure a high degree of pedestrian safety. The proposal is expected to 
result in acceptable pedestrian safety and is recommended for support.  
 
Traffic & Parking  
 
In this instance the minimum parking rates for the development are specified by the ARHSEPP 
2009. The SEPP requires the development to have a minimum of 46 parking spaces. The 
proposed basement has been designed to accommodate a maximum of 46 parking spaces 
and meets minimum requirements. The proposed rate of parking is acceptable given the 
current planning controls, proximity of the development to public transport and the merits of 
the case. The proposed rate of parking is unlikely to have substantial traffic generation impacts 
on the locality, with the driveway appropriately located on Smith Street, assisting to avoid 
queuing on surrounding roads. The proposed traffic generation impacts have been analysed 
by the applicant’s traffic and parking assessment report, which was reviewed by Council 
engineers and found to be acceptable subject to suitable conditions of consent.  
 
Visual Privacy  
 
In this instance due to the site’s location within the Summer Hill precinct, orientation of the 
development/units and proximity of existing development means that some privacy impacts 
are unavoidable. Nevertheless, the proposal has been appropriately designed to respond to 
its context and actively avoids potential privacy impacts through the utilisation of setbacks, 
window design, façade treatments and privacy screening. The amended design has 
appropriately considered the potential re-development of neighbouring sites and actively 
sought to minimise or locate glazing and openings away from shared boundaries where 
possible. Amended architectural plans submitted with the proposal detail that balustrades and 
balconies relating to residential private open spaces are to be treated with obscure treatments 
and as such actively minimise direct sightlines into neighbouring properties. The proposal 
results in an acceptable level of visual privacy for occupants and neighbours and is 
recommended for support, subject to suitable conditions of consent.  
 
Acoustic Privacy 
 
The application is supported by an acoustic report. Council’s Environmental Health Officer has 
reviewed the application and recommended that the proposal is acceptable subject to 
conditions of consent. 
 
Setbacks  
 
As part of the current assessment Council Officers have reviewed the proposed setbacks of 
the development. This review has highlighted that the proposal is largely compliant with the 
minimum required setbacks of 900mm, with the majority of the development setback between 
2-3m from the boundaries. These setbacks are sufficient to ensure minimal amenity loss or 
impacts of bulk/scale. The proposal results in a minor variation to the 900mm minimum 
setback at the rear of the site where it relates to the bathroom for the proposed common room. 
This bathroom is to be setback 600mm from the western boundary. The element which results 
in the proposed variation is to be contained to a single storey form and will be largely screened 
by a 1.8m high wall which will serve as a boundary fence. The proposed variation is minor and 
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does not give rise to amenity impacts or unreasonable bulk/scale. The proposed variation is 
considered to be acceptable and recommended for support.  
 
Waste Collection  
 
The proposed waste collection area is accessed from Smith Street via the same driveway as 
private vehicles. This space has been amended since initial lodgement and now includes a 
bulk waste room. The proposed collection area is to be utilised for residential waste collection. 
As part of the current application the applicant has provided details which analyses matters 
such as the exiting road network, type of vehicles to utilise the space, delay times and 
management procedures. This document has been reviewed and is acceptable.  
 
The proposed collection area has been reviewed by Council’s engineers and waste 
management team and is deemed to be acceptable, subject to suitable conditions of consent. 
The applicant has adequately demonstrated via swept paths that private vehicles such as 
small garbage trucks can enter and exit in a forward direction and achieve waste collection 
on-site with minimal disruption to the existing road network. Given the proposed location of 
the collection area at basement level, amenity impacts resulting from waste collection are 
expected to be minimal. As such standard conditions of consent regarding waste collection 
are recommended.  
 
Stormwater  
 
Council’s Development Assessment Engineers have reviewed the provided stormwater 
management plan and outlined that the proposed scheme is satisfactory, subject to conditions 
of consent requiring compliance with the relevant Australian Standards. These conditions 
have been recommended for the consent.  

5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 21 days to all residents of the Summer Hill Suburb. As a result 30 submissions 
were received in response to the initial notification and 56 submissions were received in 
response to renotification of the application. 
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The following issues raised in submissions have been discussed in this report: 
 

- Scale of development 
- Contamination 
- Character of area 
- Visual Privacy 
- Flooding  
- Traffic and parking 
- Impact on conservation area and heritage items 
- Inadequate materials and finishes to HCA 
- Some rooms are under the minimum room areas of SEPP ARH. 
- Overshadowing 
- Impact on neighbouring trees  

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:              Number of boarding houses already within the locality  
 
Comment:       The rate of existing boarding houses within the locality is not reason for refusal. 

The current proposal has satisfactorily demonstrated that it may be constructed 
and operated in a manner which does not detrimentally impact the community 
or safety of residents. This is outlined via the provided plan of management 
and other operational and construction documents provided for assessment.      

 
Issue:               Safe removal of asbestos  
 
Comment:       The existing legislative framework provides the mechanism for the safe removal 

of asbestos and conditions would be included in any consent granted requiring 
its safe removal accordingly.  

 
Issue:              Impact on property value   
 
Comment:       Impacts on property values are not a matter for consideration under the EP and 

A Act 1979. 
 
Issue:              Social issues    
 
Comment:       A boarding house is a permissible use in the zone. There is no evidence to 

suggest that there will be social issues. Furthermore, the application is 
accompanied by a plan of management that has appropriate measures to 
manage the premises.  

 
Issue:              Too many rooms and residents (Overcrowded)    
 
Comment:       Due to the operation of SEPP ARH density cannot be used as a reason to  

refuse the application. 
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Issue:              Insufficient recreational area  
 
Comment:       The proposal provides the recreational areas that are required by the planning  

instruments and goes beyond the requirements in terms of communal living 
rooms. 

 
Issue:              No fee structure included with the application. Does not meet the definition  

of affordable housing. 
 
Comment:       SEPP ARH does not allow the consent authority to regulate the fee’s charged  

by boarding houses at present. There is no requirement for a boarding house 
to be affordable housing. 

 
Issue:              Insufficient green space and deep soil landscaping 
 
Comment:      The landscaped area at the front of the site is compatible with the street 

consistent with Clause 29 of SEPP ARH. Notwithstanding there are no 
provisions for deep soil planting prescribed by IWDCP 2016 relevant to the 
proposal. As a result, this cannot be used as a reason to refuse the application.  

 
Issue:              Inadequate internal amenity 
 
Comment:      The amenity of the boarding rooms is acceptable under the relevant planning 

controls/policies. 
 
Issue:              Acoustic Impacts 
 
Comment:      The acoustic impacts have been considered and conditions of consent are 

recommended to manage the impacts in the event consent is granted. 
 
Issue:             Housing target for Summer Hill is already exceeded, inconsistent with housing 

strategy and inconsistent with community strategic plan.  
 
Comment:      The application is assessed against the relevant planning instruments. The 

consideration of housing targets form part of future strategic consideration and 
not a consideration in the assessment of individual development applications. 

 
Issue:              Poor amenity from balconies due to caging. 
 
Comment:      The balconies are not required in the planning controls, however they can 

improve amenity for the boarding rooms. The screening is required to protect 
the visual privacy of the other boarding rooms and neighbouring properties. 

 
Issue:              Poor common amenity  
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Comment:      The proposed communal room at the rear of the site along the northern 
boundary complies with the requirements of the ARH SEPP 2009 and provides 
sufficient amenity and space to occupants.  

 
Issue:              Removes employment land 
 
Comment:      The site has a residential zoning and the proposed use is permissible in the 

zone. By virtue of its zoning it is expected and intended that residential 
development would occur on the site.  

 
Issue:              Impacts on neighbouring trees  
 
Comment:      The proposed impacts on neighbouring trees has been reviewed by Council’s 

Urban Forest Team. This review concluded that the revised setbacks would not 
impact neighbouring trees, subject to suitable conditions of consent.  

 
Issue:              Visual privacy impacts from Block C room 216 and 217  
 
Comment:      To minimise any visual privacy impacts a condition of consent requiring the 

eastern elevation windows to rooms 209, 216 and 217 to be amended to have 
a minimum sill height of 1.6m and be of a highlight nature is recommended. 

  
Issue:              Visual privacy impacts from Block D room 141  
 
Comment:      The eastern elevation window to block D room 141 has been removed since the 

time of initial lodgement. No window opening is proposed on this elevation of 
block D.  

 
Issue:               Not a true boarding house (commitment to provide furnishing) 
 
Comment:       The proposal seeks consent as a boarding house and if consent is given, they 

are required to operate as one if the consent is acted upon. There are no 
requirements in the applicable planning controls that require the rooms to be 
furnished.  

 
Issue:              No allowance has been made for the 500mm widening of the Smith Street  

Footpath 
 

Comment:      There is no applicable road widening in the ALEP 2013 for this site. In the 
absence of a planning agreement or acquisition clause Council is unable to 
acquire land in the context of a development application. 

 
Issue:   Impacts from construction  

 
Comment:       Any impacts from construction will be suitably managed and mitigated through 

conditions of consent and compliance with the relevant conditions of consent.   
 
Issue:              Waste management and collection  
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Comment:      The proposed waste management and collection scheme has been reviewed 

by Council Engineers and Council’s Resource Recovery Team. These reviews 
have concluded that the proposed waste collection and disposal methods are 
satisfactory to ensure the sufficient operation of the development and minimal 
impact on locality.  

 
Issue:              Retention of existing wall on the boundary on the eastern side 
 
Comment:       The boundary wall is proposed to be retained to a height of 1.8m. Retaining the  

wall for a further height would be inconsistent with the character of the area 
and reduce the improved visual sight lines to the heritage item. The proposal 
is considered to have acceptable impacts on visual privacy, subject to the 
recommended conditions. 

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

• Architectural Excellence Panel (AEP) – The proposal has been reviewed by Council’s 
Architectural Excellence Panel (AEP). The AEP initially expressed concerns regarding 
layouts, amenity and material finishes. These concerns were passed onto the applicant 
who has provided amended plans addressing the above matters.  
 

• Building Certification – The proposal has been reviewed by Council’s Building 
Certification Team, who outlined no objection to the proposal, subject to suitable 
conditions of consent. These conditions relate to BCA, fire safety and construction 
method compliance and have been included in the recommended conditions of 
consent.  

 
• Development Engineering – Council’s Development Engineering Team have reviewed 

the proposed basement parking, stormwater, geotechnical report and traffic impact 
assessment and outlined generally no objection to the amended proposal, subject to 
suitable conditions of consent. These conditions relate to security damage bonds, 
stormwater management and construction methods. Conditions provided by Council’s 
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Development Engineering Team have been incorporated into the recommended 
conditions of consent.  

 
• Environmental Health – Council’s Environmental Health Team have undertaken a 

review of the development with regards to contamination and acoustics. Council’s 
Environmental Health Team have outlined no objection to the proposal, subject to 
suitable conditions of consent regarding contamination management and remediation, 
acoustic compliance and compliance with relevant Australian Standards.  

 
• Heritage Advisor – The proposal has been reviewed by Council’s Heritage Advisor who 

outlined concerns regarding bulk/scale, impacts on amenity to occupants of heritage 
items and impacts from construction. These concerns were passed on to the applicant 
who has provided additional information and amended plans in response. The 
amended plans have been reviewed by Council’s Heritage Advisor who outlined no 
objection to the proposal, subject to conditions.  
 

• Traffic Services – The proposal has been reviewed by Council Traffic Engineers who 
raise no objection to the amended proposal, subject to suitable conditions of consent. 
 

• Urban Forests – The proposal has been reviewed by Council’s Urban Forests Team 
who outlined no objection to the proposed landscape/planting plans. Appropriate 
conditions of consent regarding tree planting and protection of neighbouring trees are 
recommended for the consent.  

 
• Resource Recovery (Residential) – The proposed residential waste collection and 

disposal methods have been reviewed and are considered acceptable, subject to 
suitable conditions of consent. No objection is raised to the proposed waste 
management scheme, with private garbage trucks able to collect waste on-site, 
ensuring no need for waste bins to be presented to the kerb while awaiting collection.  

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 

• Ausgrid – The proposal has been reffered to Ausgrid for review and comment. In 
response Ausgrid have outlined no objection to the proposal, subject to suitable 
conditions of consent. These conditions are included in the recommendation. 

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $120,453.90 would be required for the 
development under Ashfield Section 94/94A Contributions Plan 2014.  A condition requiring 
that contribution to be paid is included in the recommendation. 
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This contribution has been calculated based of the proposed 93 boarding rooms to be created. 
No credit for existing structures has been applied at this time as existing floor plans and uses 
are not available for review.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development 
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone 
Park and Summer Hill.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 of the Ashfield Local 

Environmental Plan 2013. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the Height development standard is unnecessary in the circumstance of the case 
and that there are sufficient environmental grounds to support the variation. The 
proposed development will be in the public interest because the exceedance is not 
inconsistent with the objectives of the standard and of the zone in which the 
development is to be carried out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. REV/2021/0024 
under S8.2 Review of Development Application DA/2020/1022 which seeks consent 
for the demolition of existing structures and construction of a boarding house 
containing 93 boarding rooms (incl on site managers) over 1 basement level of parking 
at 55 Smith Street, Summer Hill subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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Attachment D – Plan of Management   
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