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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1078 
Address 14 Leys Avenue LILYFIELD  NSW  2040 
Proposal Alterations and additions to an existing dwelling, including lower 

ground and first floor extension, internal reconfiguration of space, 
swimming pool, detached studio, removal of tree, landscaping and 
associated works. 

Date of Lodgement 2 November 2021 
Applicant Mr Adrian R Wilson 
Owner Mr Adrian R Wilson 

Ms Tiffany L Glover 
Number of Submissions Initial: 16 
Value of works $750,267.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 
Number of submissions 

Main Issues Landscaped Area 
Solar Access 
Distinctive Neighbourhood 
Building Location Zone 
Side Boundary Setbacks 

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to an existing dwelling, including ground and first floor extension, internal 
reconfiguration of space, swimming pool, detached studio, removal of tree, landscaping and 
associated works at 14 Leys Avenue Lilyfield. 
 
The application was notified to surrounding properties and twenty (20) submissions were 
received in response to the initial notification, sixteen (16) of which were considered to meet 
the definition of a unique submission (NSW Department of Planning). 
 
The main issues that have arisen from the application include:  
 

• Variation to landscaped area 
• Impact on Distinctive Neighbourhood 
• New Building Location Zone 
• Variation to side boundary setbacks/wall heights 
• Solar access 
• Privacy 

 
An assessment of the application has found the proposal is reasonable development within its 
context and that potential amenity impacts do not arise out of a poor design, however, are 
attributed to surrounding properties being highly vulnerable to impacts from new development 
on the site, and that the design has taken reasonable steps to address these impacts. In the 
circumstances of this case, the proposal is considered to be satsifactory. The proposal is 
recommended for approval subject to conditions.  
 
2. Proposal 
 
Alterations and additions to existing dwelling at lower ground and ground floor, new pool, new 
detached studio, and tree removal, specifically; 
 

• Partial demolition of existing dwelling to accommodate new lower ground extension 
with green roof over and ground floor extension with gable roof over. 

• New skylights over lower ground floor and ground floor additions. 
• Internal reconfiguration of room layout at lower ground floor level comprising open plan 

lounge room, dining room and kitchen, new rumpus room, laundry, and bathroom. 
• New rear deck with outdoor barbeque and pizza oven and rainwater tank below. 
• New articulated awning over proposed rear deck. 
• Proposed swimming pool. 
• Landscaping works. 
• New studio with green roof and skylight over. 
• New southern boundary fence. 
• Extension to portion of western boundary fence height. 
• New pedestrian access to War Memorial Park at rear of site. 
• Removal of existing jacaranda tree within rear yard 
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3. Site Description 
 
The subject site is located on the southern side of Leys Avenue, which is a cul-de-sac road. 
The site consists of one (1) allotment and is rectangular in shape with a total area of 360.5sqm 
and is legally described as Lot 14, Sec 2 in DP 5171. 
 
The site has a frontage to Leys Avenue of 7.65 metres. 
 
The site supports a single storey detached dwelling house and detached studio. To the west, 
the subject site adjoins the rear boundary of multiple properties that are oriented perpendicular 
to the subject site and front Ainsworth Street, these properties support single and two storey 
dwelling houses. To the east, the subject site shares a common boundary with No. 12 Leys 
Avenue, which supports a single storey detached dwelling house, and No. 12a Leys Avenue, 
which is a battle-axe block and supports existing two-storey multi-dwelling housing. 
 
The subject site is located within the 20-25 ANEF Aircraft Noise Contour for Sydney Kingsford 
Smith Airport. 
 
 

 

 

Map B: Zoning Context Map 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
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Subject Site 
 
Application Proposal Decision & Date 
BA1914-55 Garage to eastern side of house at rear Approved 9/3/1955 
DA/200/81 Demolition of both dwellings at 12-14 

Leys Avenue and construction of a 
residential flat building containing ten 
townhouses 

Refused 15/9/1981 

D/2002/658 Rear alterations and additions to the 
existing dwelling including side deck 
and rear balcony. Amended plans 
include the deletion of decks, 
reconfiguration of roof form, reduction in 
length of proposed addition and 
increased setback from the western 
boundary. 

Approved – 09/07/2003 

CDCP/2022/0076 Complying Development Certificate - 
Private Certifier – New in ground 
concrete swimming pool 

Completed – 22/03/2022 

CDCP/2022/0164 Complying Development Certificate - 
Private Certifier – Varied design of pool 
decking and paved area. 

Completed – 02/06/2022 

 
Surrounding properties 
 
37 Ainsworth Street LILYFIELD 
Application Proposal Decision & Date 
D/2003/89 Ground and first floor alterations and 

additions to the existing dwelling. 
Approved – 02/07/2003 

M/2004/2 Modification to development consent 
D/2003/89 for alterations and additions 
to provide a first floor bedroom and 
ensuite, together with a ground floor 
additions to provide additional living 
space. Modification includes enlarging 
rear ground floor windows, reduce rear 
balcony to 0.9m and install lattice 
privacy screen, alter first floor bathroom 
window from round window to dormer. 

Approved – 18/03/2004 

CDCP/2019/163 Alterations and additions to existing 
dwelling, construction of a pool and 
conversion of garage to cabana. 

Received by Council – 
18/10/2019 
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35 Ainsworth Street LILYFIELD 
Application Proposal Decision & Date 
D/2001/357 Alterations and additions to an existing 

dwelling including a first floor addition to 
accommodate new bedroom and 
ensuite. 

Approved – 30/10/2001 

M/2002/189 
 

Modification of D/2001/357 which 
approved alterations and additions to 
existing dwelling including new first 
floor. Modification involves increasing 
the width of the juliet balcony at the rear 
of the first floor level. 

Approved – 30/09/2002 

 
 
31 Ainsworth Street LILYFIELD 
Application Proposal Decision & Date 
D/2009/73 Alterations and additions to existing 

dwelling including demolition of rear of 
existing, ground and first floor addition 
plus detached studio. 

Approved – 11/08/2009 

M/2009/256 Section 96 application to modify 
D/2009/73 which approved alterations 
and additions to existing dwelling 
including demolition of rear of existing, 
ground and first floor addition plus 
detached studio. Modification seeks to 
correct an error on the approved plans 
and development consent with respect 
to the ground floor eave height on the 
northern elevation. 

Withdrawn – 01/03/2010 

M/2009/268 Modification to amend design in 
accordance with Council conditions and 
amend incorrect RL to southern ground 
floor addition. 

Approved – 13/07/2010 

M/2010/228 Section 96 application to modify 
D/2009/73 which approved alterations 
and additions to existing dwelling 
including demolition of rear of existing, 
ground and first floor addition plus 
detached studio. Modifications 
comprise demolition and rebuilding of a 
section of the existing southern wall. 

Approved – 25/01/2011 

 
29 Ainsworth Street LILYFIELD 
Application Proposal Decision & Date 
D/2003/192 Alterations and additions to existing 

single storey dwelling including a new 
first floor. 

Refused – 18/11/2003 

D/2004/56 Additions and alterations to an existing 
dwelling including a new first floor. 

Approved – 13/06/2004 
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27 Ainsworth Street LILYFIELD 
Application Proposal Decision & Date 
CDC/2015/39 Alterations and additions to the rear of 

existing dwelling. New inground pool at 
rear. 

Approved – 31/03/2015 

 
4(b) Application history  
 
Not applicable. 
 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority to not consent to the carrying out 
of any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
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5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  

 
5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
 
The application seeks the removal of the following tree(s): 
 

• 1 x Jacaranda mimosifolia (Jacaranda) located at the rear of the site 
 
The application was referred to Council’s Tree Management Officer whose comments are 
summarised as follows: 
 
Species Location Recommendation 

Jacaranda mimosifolia 
(Jacaranda) 

Located at rear of property. Remove. 

 
Suitable conditions have been provided based on the following: 
 
Conditions are provided based on the following: 

• The proposed studio at the rear is deleted. 

• Any new rear boundary fence must be a lightweight structure (isolated posts/piers 
located clear of woody tree roots - no strip footings).  

• There must be no level changes within the Structural Root Zone of any tree located in 
the park at the rear. 

 
Overall, the proposal is considered acceptable with regard to the SEPP and Part C1.14 of the 
LDCP 2013 subject to the imposition of conditions, which have been included in the 
recommendation of this report. 
 
Chapter 10 Sydney Harbour Catchment  
 

The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 
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5(a)(iv) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 – Aims of the Plan 
• Clause 2.3 – Zone objectives and Land Use Table 
• Clause 2.7 – Demolition 
• Clause 4.3A – Landscaped areas for residential accommodation in Zone R1 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.5 – Calculation of floor space ratio and site area 
• Clause 4.6 – Exceptions to development standards 
• Clause 6.1 – Acid Sulfate Soils 
• Clause 6.2 – Earthworks 
• Clause 6.4 – Stormwater management 
• Clause 6.8 – Development in areas subject to aircraft noise 
•  

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned R1 – General Residential under the LLEP 2011. The LLEP 2013 defines the 
development as: 
 
“dwelling house means a building containing only one dwelling.” 
 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the LR1 zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   0.7:1 or 
252.35sqm 

 
0.61:1 or 
220.3sqm 

 
N/A 

 
Yes 

Landscape Area 
Minimum permissible:   20% or 72.1sqm 

 

10.93% or 
39.4sqm 

-32.7sqm or 
45.35%* 

No 

Site Coverage 
Maximum permissible:   60% or 216.3sqm 

 

55.95% or 
201.7sqm 

N/A Yes 

 
It should be noted that the existing site plan (drawing No. 42.01A) identifies most of the existing 
rear yard as accommodating landscaped area. However, Council’s site visit, and images and 
survey information provided with the application has revealed that most of the rear yard is 
synthetic turf and, as such, in accordance with the definition of landscaped area under the 
Leichhardt LEP 2013, is not recognised as landscaped area. The definition for landscaped 
area reads as follows: 
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landscaped area means a part of a site used for growing plants, grasses and trees, 
but does not include any building, structure or hard paved area. 

 
In this regard, Council has calculated the existing landscaped area on the site as 40.8sqm 
(11.32%). Notwithstanding, however, the proposal seeks to deviate further from the 
landscaped area development standard and the applicant has submitted a request for an 
exception to the landscaped area development standard pursuant to Clause 4.6 of the 
Leichhardt Local Environmental Plan, which is assessed in detail below. 
 
Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard: 
 

• Clause 4.3A(3)(a) - Landscaped areas for residential accommodation in Zone R1 
 
The applicant seeks a variation to the landscape area development standard under Clause 
4.3A(3)(a) of the Leichhardt Local Environment Plan 2013 by 41.47% (-29.9sqm).  
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the LLEP 2013 below. 
 
Clause 4.3A(3)(a) - Landscaped areas for residential accommodation in Zone R1 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
applicable Local Environment Plan justifying the proposed contravention of the landscaped 
area development standard, which is summarised as follows: 
 

• The construction of the clause [Clause 4.3A] means that if the Site Coverage 
Development Standard is achieved, there is sufficient capacity in the remaining Site 
area to provide for a suitable Landscaped Area. This means that by achieving the Site 
Coverage Development Standard, the Objects of the clause are achieved 
notwithstanding non-compliance with the Landscaped Area Development Standard. 

• Because the Site Coverage Development Standard is achieved and because there are 
sufficient environmental planning grounds to support the proposed Landscaped Area, 
it is unnecessary to achieve compliance in relation to the Landscaped Area 
Development Standard because they are achieved anyway. 

• The achievement of the Floor Space Ratio and Site Coverage Development 
Standards…demonstrates the proposal ‘fits’ within the envisaged scheme of the 
locality and is acceptable. A reduced building footprint that achieves numeric 
compliance with the Landscaped Area Development Standard would not display a 
measurable step toward a more suitable achievement of the Objects of the 
Development Standard. 

• The physical characteristics of the Site contribute to both the natural environment and 
the social environment, but their contribution also acts as the Sites constraints that 
pervade the variation to the Development Standard. 
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• The topographic profile of the Site means that existing development is in place to 
manage the effect of development on the landform and to maintain the on-going 
function and use of the Site. This includes access paths and retaining walls and civil 
works at the east side boundary. 

• To manage both the natural environment and the social environment, the proposed 
Development adopts a balanced approach…while still achieving the Object of the 
Development Standard. 

• The proposed works are limited in scale and scope, concentrated at the rear of the 
existing building to be as least intrusive as possible to both the natural and social 
environment. 

• The Development results in a positive outcome by preserving the existing natural 
groundline, but improves amenity from within and without. 

• Internal and external living spaces provide increased proportion, and use built 
elements to improve visual and aural privacy from War Memorial Park. 

• The Development also aligns with the current residential leasing market and 
expectations of contemporary living spaces in a self-sustaining, protectionist, post-
pandemic world. 

 
It is accepted that the existing non-compliance with the landscape area can be reasonably 
justified due to existing site constraints, and an attempt reach compliance would require further 
demolition of the dwelling which is considered unreasonable. 
 
However, it is considered that this submission does not adequately justify the proposals further 
departure from the landscaped area requirement as the application involves a reduction in 
landscaped area and seeks to introduce new paved surfaces within the rear yard, and the site 
is not so constrained by virtue of size or other considerations as to render a better landscaped 
area outcome unreasonable. 
 
It is considered that the application could provide additional landscaping beyond what is 
existing, thus the written justification to reduce the landscaped area below the existing amount 
in this instance is not endorsed and it is recommended that a condition of development 
consent is imposed requiring the paved area and stepping stones located to the east of the 
proposed studio to be amended with grass/landscaped area.  
 
Further, a condition is recommended to delete the proposed studio, to ensure the proposal is 
in accordance with the desired future character of the neighbourhood. (It is advised that there 
is currently a studio located in the rear yard, which appears on the aerial photo to have been 
constructed in late 2011. The studio does not appear to be Exempt, due to its proximity to the 
boundary, and there is no other approval registered for it). 
 
Subject to recommended conditions as detailed above, the applicant’s written rationale 
adequately demonstrates strict compliance with the landscaped area development standard 
is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard, but only on 
the basis that landscape provision is maintained/improved beyond what is currently offered. 
 
Subject to recommended conditions, it is considered the development is in the public interest 
because it is consistent with the objectives of the R1 General Residential zone, in accordance 
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with Clause 4.6(4)(a)(ii) of the Leichhardt Local Environment Plan 2013 for the following 
reasons: 
 
The site is zoned R1 (General Residential) pursuant to the Leichhardt Local Environmental 
Plan 2013. The objectives of the R1 Zone are: 

• “To provide for the housing needs of the community.  

• To provide for a variety of housing types and densities.  

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents.  

• To improve opportunities to work from home.  

• To provide housing that is compatible with the character, style, orientation and pattern 
of surrounding buildings, streetscapes, works and landscaped areas.  

• To provide landscaped areas for the use and enjoyment of existing and future 
residents.  

• To ensure that subdivision creates lots of regular shapes that are complementary to, 
and compatible with, the character, style, orientation and pattern of the surrounding 
area. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood.” 

 
The proposal, as conditioned, is consistent with the above objectives in that: 
 

• The proposal will retain the existing residential use of the site and continue to provide 
for housing needs in the area. 

• The proposal is compatible with the character, style, orientation and pattern of 
surrounding buildings, streetscapes, works and landscaped areas. 

• The proposed development, as conditioned, will result in increased landscaped area. 
• The increased landscaped area, as conditioned, will provide suitable areas for the use 

and enjoyment of existing and future residents. 
• A shortfall in the required landscaped area will not create additional unreasonable 

environmental amenity impacts for the subject site or adjoining properties. An increase 
in landscaped area would not create additional benefit for the subject site(beyond that 
conditioned), adjoining properties or the locality. 

 
Subject to recommended conditions, it is considered the development is in the public interest 
because it is consistent with the objectives of the Landscaped Area development standard, in 
accordance with Clause 4.6(4)(a)(ii) of the Leichhardt Local Environment Plan 2013 for the 
following reasons: 
 
The objectives of this clause are as follows: 
 

(a) to provide landscaped areas that are suitable for substantial tree planting and for the 
use and enjoyment of residents,  

(b) to maintain and encourage a landscaped corridor between adjoining properties,  
(c) to ensure that development promotes the desired future character of the 

neighbourhood,  
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(d) to encourage ecologically sustainable development by maximising the retention and 
absorption of surface drainage water on site and by minimising obstruction to the 
underground flow of water,  

(e) to control site density, 
(f) to limit building footprints to ensure that adequate provision is made for landscaped 

areas and private open space. 
 
The proposal, as conditioned, is consistent with the development standard objectives in that: 
 

• The proposal, as conditioned, results in an increase in Landscaped Area compared to 
what is existing and provides Landscaped Area that is suitable for substantial tree 
planting and improved on-site amenity outcomes.  

• The proposed development, as conditioned, is an acceptable response to the desired 
future character of the neighbourhood. 

• The non-compliance does not result in any undue adverse amenity impacts to 
surrounding properties. 

• The proposal complies with the Floor Space Ratio and Site Coverage development 
standards, providing a suitable balance between landscaped area / open space and 
the built form. 

• The proposal, as conditioned, maximises permeable surfaces for the retention and 
absorption of surface drainage water. 

• The proposal complies with the site coverage standard and, as conditioned, minimises 
impervious surfaces that obstruct the underground flow of water. 

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the Leichhardt Local Environment Plan 2013. For the reasons outlined 
above, there are sufficient planning grounds to justify the departure from the landscaped area 
development standard and it is recommended the Clause 4.6 exception be granted. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
 
Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 
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5(c)  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 

The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The development is considered acceptable having regard to the provisions of the Draft IWLEP 
2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  N/A  
B3.1 Social Impact Assessment  N/A 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

N/A 

  
Part C  
C1.0 General Provisions Yes, subject to conditions 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.3 Alterations and additions Yes 
C1.4 Heritage Conservation Areas and Heritage Items N/A 
C1.5 Corner Sites N/A 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility N/A 
C1.11 Parking Yes – Existing 
C1.12 Landscaping Acceptable – see 

discussion below 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management Acceptable – see 

discussion below 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
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C1.21 Green Roofs and Green Living Walls Yes – see discussion 
below 

  
Part C: Place – Section 2 Urban Character  
C2.2.4.1 Catherine Street Distinctive Neighbourhood, 
C2.2.4.1(c) War Memorial Park Sub Area 

No – see discussion below 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes, subject to conditions 
C3.2 Site Layout and Building Design  No – see discussion below 
C3.3 Elevation and Materials  Yes 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  N/A 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  No – See discussion 

below 
C3.10 Views  Yes – See discussion 

below 
C3.11 Visual Privacy  Yes – See discussion 

below 
C3.12 Acoustic Privacy  Yes – See discussion 

below 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  N/A 
D2.5 Mixed Use Development  N/A 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  N/A 
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  N/A 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes, subject to conditions 
E1.2.4 Stormwater Treatment  N/A 
E1.2.5 Water Disposal  Yes, subject to conditions 
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E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  N/A 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 

 
The following provides discussion of the relevant issues: 
 
C1.12 Landscaping & C1.14 Tree Management 
 
The proposal is satisfactory having regard to the relevant provisions of Part C1.12 and Part 
C1.14 as follows:  

• The proposal assists in managing the urban landscape by removing a tree located in 
an inappropriate location; and,  

• The provision of a replacement tree planting assists in maximising the healthy tree 
canopy within the Local Government Area (LGA).  

• The application was referred to Council’s Urban Forest team. No objections were 
raised, subject to the provision of replacement tree planting. For Tree Assessment 
Officer’s comments refer to Section 6 of this report. 

 
In consideration of the above, the proposal is considered to satisfy the relevant objectives of 
Parts C1.12 and C1.14 of the LDCP 2013. 
 
C1.21 Green Roofs and Green Living Walls 
 
In accordance with the objectives and controls of this Part, a maintenance report will be 
required to be submitted to the PCA. The maintenance report is required to be prepared by a 
registered landscape architect or suitably qualified person, outlining the care and maintenance 
strategy in accordance with the Inner West Councils Green Roof, Walls and Facades 
Technical Guidelines for the first two (2) years of the green roof. Subject to a condition as 
recommended to ensure the ongoing maintenance of the green roof, the proposal will be 
satisfactory. 
 
C2.2.4.1 Catherine Street Distinctive Neighbourhood, C2.2.4.1(c) War Memorial Park Sub 
Area 
 
The subject site is located within the Catherine Street Distinctive Neighbourhood and the War 
Memorial Park Sub Area, and therefore, Parts C2.2.4.1 and C2.2.4.1(c) of the LDCP 2013 
apply to the proposal. These parts outline specific controls regarding the desired future 
character (DFC) of the neighbourhood. 
 
A review of relevant building approvals for the subject site has found no building approvals 
exist for the existing studio located within the rear yard of the property. Notwithstanding, the 
subject DA does not seek retrospective approval for any existing unauthorised development, 
as this is a separate matter to the DA. As such, a condition of consent is recommended to 
ensure that any unlawfully erected structures are not formalised under the DA. 
 
However, it should be noted, the scope of works proposed under the current DA includes the 
erection of a new studio. The DFC provisions of Part C2.2.4.1(c) of the LDCP 2013 include 
the following statement: 
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It is important to ensure that the public open space and green space is not encroached 
upon by future development. A number of privately owned properties have common 
boundaries with War Memorial Park and there is a predominant rear setback from the 
common boundary, between 10m and 12m. Except for a unit development on a battle-
axe style block, the properties adjoining the park are consistently developed with single 
detached cottages. The gardens of the cottages provide a privately landscaped fringe, 
which provides a good transition to the park, with the dwellings set well back from the 
park boundary. This setback avoids a hard-edged enclosure of this important area of 
public open space.  
 
As the park is not a street or another private allotment, there may be a tendency to 
propose development closer to its common boundary and 'borrow' amenity from it. 
However, this lessens the aesthetic quality of the park and therefore diminishes its 
public value. Based upon existing setbacks and allowing some latitude for rear 
extensions to dwellings, an appropriate minimum setback from the War Memorial Park 
would be 10m. This would act together with the Building Location Zone (BLZ) control 
to prevent development from encroaching on the fringe of the public open space. 

 
In consideration of the statement above, Control C1 under Part C2.2.4.1(c) of the LDCP 2013 
applies to the proposal, which reads as follows: 
 

• C1 – The minimum building setback of 10m from the Park shall apply. This is measured 
from the common boundary of a site with the War Memorial Park to the nearest external 
wall of a building (excluding decking and pergolas). 

 
The proposal introduces a new swimming pool and studio within the 10m setback from War 
Memorial Park. The 10m setback control inhibits the provision of buildings and not structures 
from being located with the 10m setback from the park. In this regard, a condition of consent 
is recommended to delete the proposed studio to ensure consistency with the desired future 
character of the area. 
 
In consideration of the above, the proposal, as conditioned, will continue to preserve and 
enhance the aesthetic and environmental significance of the vegetation corridor made up of 
War Memorial Park. 
 
C3.2 Site Layout and Building Design 
 
Building Location Zone (BLZ) 
 
The BLZ is determined by having regard to only the main building on the adjacent properties. 
The aerial image below shows the subject site (in blue) within its surrounding context. The 
arrangement of immediately adjoining properties does not enable the permitted BLZ on the 
subject site to be determined having regard to the adjacent properties. 
 
Where an adjoining development has a front or rear setback that is clearly uncharacteristic of 
the general pattern of development within the street, the Leichhardt DCP 2013 requires that 
consideration is given to that general pattern in determining whether to permit a variation to 
the BLZ that would otherwise be determined based on the adjoining buildings alone. The 
image below shows that the properties located at Nos. 2, 4, 6, 8 and 10 Leys Avenue have a 
site layout that most resembles the subject site at No. 14 Leys Avenue. 
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Image 1 below demonstrates the following: 
 

• Known existing lower ground floor level = Orange 
• Existing ground floor level = Yellow 
• Existing first floor level = Blue 
• Proposed lower ground floor level = Green 
• Proposed ground floor level = Red 

 
 

 

Figure 1: Existing and proposed BLZ 

 
In consideration of the above, a strict application of the BLZ is not appropriate in this case 
because of the subdivision pattern of the western and the eastern adjoining lots. The proposal 
seeks to establish a new lower ground floor level and ground floor level, which extends beyond 
the established BLZ within the street and will result in variations to the BLZ at each level 
respectively. 
 
In accordance with the requirements under Control C6 of Part C3.2 of Leichhardt DCP 2013, 
a variation or establishment of a new BLZ may be permitted where the proposal demonstrates: 
 

a. amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and 
compliance with the solar access controls of this Development Control Plan is 
achieved; 
 
Comment: Acceptable. The proposal has been designed to ensure adequate amenity 
is retained for surrounding properties. The proposal results in acceptable visual privacy 
impacts and will not result in adverse view loss impacts to surrounding properties. 
Consideration has been given to the overshadowing impacts associated with the 
proposed siting of the rear additions. In the circumstances of this case, it is considered 
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that neighbouring properties are highly vulnerable to overshadowing due to the pattern 
of subdivision and topography. For discussion of the proposal’s acceptability in terms 
of solar access, refer to discussion under Part C3.9 below. 
 

b. the proposed development will be compatible with the existing streetscape, desired 
future character and scale of surrounding development; 
 
Comment: The proposed development complements the scale of the existing dwelling 
within the streetscape, as the extent of new works are located at the rear of the existing 
dwelling and will not be dominant visual element when viewed from the public domain.  
 

c. the proposal is compatible in terms of size, dimensions, privacy and solar access of 
private open space, outdoor recreation and landscaping; 
 
Comment: The proposal includes adequate areas of private open space and is 
satisfactory on solar access grounds – for solar access assessment, see assessment 
later in this report. Despite the proposal resulting in a shortfall of landscaped area, it is 
noted that most of the rear yard is currently synthetic turf, the proposal, subject to 
recommended conditions to increase landscaped area, will not reduce the amount of 
landscaped area onsite. 
 

d. Retention of existing significant vegetation and opportunities for new significant 
vegetation is maximised; and 
 
Comment: Subject to recommended conditions to ensure the proposal results in no 
further loss of landscaped area, the proposal will maintain opportunities for new 
significant vegetation. 
 

e. The height of the development has been kept to a minimum to minimise visual bulk 
and scale, as viewed from adjoining properties, in particular when viewed from the 
private open space of adjoining properties. 
 
Comment: It is acknowledged that proposed alterations and additions at the rear of the 
dwelling will be perceptible from neighbouring properties private open space, by virtue 
of the topography of the site and the existing pattern of subdivision. Notwithstanding, 
the proposal is designed with moderate floor-to-ceiling heights and has articulated the 
proposed ground floor additions with a greater side setback at the ground floor level to 
minimise perceived bulk and scale impacts when viewed from adjoining private open 
space. In this regard, the proposal is considered to be acceptable in terms of visual 
bulk and scale. 

 
In summary, the proposed establishment of the lower ground and ground floor BLZ is 
considered to be acceptable as it will meet the BLZ tests outlined above. 
 
Side Setbacks 
 
The following is a compliance table assessed against the side setback control graph 
prescribed in Part C3.2 of the LDCP2013 relating to the proposed dwelling-house addition at 
lower ground and ground floor levels, as well as the proposed studio: 
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Dwelling House 

Side Elevation Wall Height 
Proposed (m) 

Proposed Side 
Setback (m) 

Required Side 
Setback (m) 

Complies (Y/N) 

Lower Ground Floor 

East  3.21 1.03 0.24 Yes 

West 4.04 – 3.25 0.15 0.72 – 0.26 No 

Ground Floor 

East 5.13 1.02 – 1.03 1.35 No 

West 5.08 – 5.13 0.93 – 0.94 1.32 – 1.35 No 

 
Studio 

Side Elevation Wall Height 
Proposed (m) 

Proposed Side 
Setback (m) 

Required Side 
Setback (m) 

Complies (Y/N) 

East  3.28 3.67 0.28 Yes 

West 3.34  Nil 0.31 No 

 
As assessed in the table above, the proposed development does not comply with the side wall 
height/side setback controls in various locations. Notwithstanding, in accordance with C8 of 
this Part, Council may allow walls higher than that required by the side boundary setback 
controls above, to be constructed to side boundaries where: 
 

a. the development is consistent with relevant Building Typology Statements as outlined 
within Appendix B - Building Typologies of this Development Control Plan;  
 
Comment: The proposed works are sited towards the rear of the existing dwelling form 
and will have minimal and acceptable visibility from Leys Avenue. The proposal is 
therefore considered to be an acceptable response to the Building Typology 
Statements contained with the LDCP2013. 
 

b. the pattern of development within the streetscape is not compromised;  
 
Comment: Dwelling houses on lots similar in width and depth to the subject site are 
characterised by reduced building setbacks by virtue of their narrow width. It is 
considered that the proposed wall heights and setbacks of the dwelling house will not 
be out of character with the pattern of development in the surrounding area. However, 
the proposed detached studio is inconsistent with Council’s Distinctive Neighbourhood 
controls and is recommended to be deleted via a condition of consent. 
 

c. the bulk and scale of development is minimised by reduced floor to ceiling heights;  
 
Comment: The proposed development employs modest floor to ceiling heights (2.7m 
at the lower ground floor level and pitching from 2.2m at the ground floor level). In this 
regard, the proposed floor-to-ceiling heights are not excessive and will not result in 
unreasonable visual impacts dwellings adjoining the subject site.  
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d. the potential impacts on amenity of adjoining properties, in terms of sunlight and 

privacy and bulk and scale, are minimised; and  
 
Comment: For reasons discussed above and below, the proposal is considered to be 
satisfactory in this regard. 
 

e. reasonable access is retained for necessary maintenance of adjoining properties. 
 
Comment: The proposal raises no issues in this regard. 

 
Based on the above, the proposed variation to the Side Boundary Setbacks Graph is 
considered acceptable in this instance. 
 
Having regard to the above, the proposed development is considered to satisfy the relevant 
controls and objectives in relation to building siting, scale and form under Part C3.2 of the 
LDCP 2013.  
 
C3.9 Solar Access 
 
The Leichhardt DCP 2013 sets objectives for development to minimise overshadowing and 
the reduction of solar access and therefore protect the amenity of the neighbouring properties. 
 
The following properties are impacted by the proposal in terms of solar access:  
 

• 27 Ainsworth Street, Lilyfield (No. 27) – located to the west of the subject site and 
consists of a one part two storey dwelling house; and,  

• 12a Leys Ave, Lilyfield (No. 1-4/12a) – located to the south east of the subject site and 
comprises existing residential accommodation in the form of multi-dwelling housing.  

 
The applicant’s shadow diagrams have been assessed and are generally accurate in the 
depiction of the additional shadows cast by the proposed development.  
 
It is noted that the submitted shadow diagrams have not shown the existing impact of 
overshadowing cast by existing structures (i.e. boundary fencing and structures along 
Ainsworth street). It is also noted that the survey information, from which the shadow diagrams 
are based, has only shown the extent of the cantilevered first floor addition at No. 27. 
Notwithstanding, this has not prevented Council from undertaking an assessment of the 
overshadowing impact on affected properties, which is carried out in detail below. 
 
All Development 
 
Control C4 requires that the private open space of the subject site receives a minimum of 3 
hours of direct sunlight to 50% of the required private open space between 9:00am and 
3:00pm in mid-winter. The minimum POS for the site is 16sqm, which translates to 8sqm (50%) 
of direct sunlight required to be retained. The proposal is considered to satisfy this provision 
as 8sqm of direct sunlight will be retained between 11:00am and 3:00pm. 
 
Alterations and Additions 
 
Alterations and additions to existing dwelling house must be designed to ensure 
overshadowing to the subject site is minimised in accordance with Control C11, which reads 
as follows: 
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• C11 – Alterations and additions to residential property shall be designed to minimise 
overshadowing to the subject site and maximise direct sunlight, natural daylight and 
ventilation to the subject site. This should be achieved through:  

 
a. appropriate location of alterations and additions; and  

 
b. the provision of skilfully positioned, windows, openings, skylights, clerestory 

windows, glass roofs/ walls, light wells and internal courtyards in the design. 

 
Overshadowing of the subject site is exacerbated due to the slope of the site from the Leys 
Avenue frontage down to the rear boundary, a fall of approximately 3.58m. It is noted that the 
proposal complies with the statutory development standards for FSR and Site Coverage. The 
location of the proposed alterations and additions is considered acceptable, despite resulting 
in technical breaches to the building location zone and side boundary setback controls, given 
the proposal has been designed to respond the topography of the site, locates the proposed 
additions at the lower ground and ground floor levels, and employs reasonable floor-to-ceiling 
heights at the lower ground and ground floor levels to minimise overshadowing. 
 
As the subject site is oriented north-south and fronts Leys Avenue to the north, the proposed 
additions have been designed to provide living areas facing the rear of the site. Consequently, 
proposed living areas are rear (south) facing, thereby precluding direct solar access. It is 
considered that this is a function of the circumstances of the site and is considered satisfactory 
in the circumstances of this case. 
 
Neighbouring living room glazing 
 
No. 27 is an east/west facing allotment, therefore the following solar access provisions apply:  
 

• C12 – Where the surrounding allotments are orientated east/west, main living room 
glazing must maintain a minimum of two hours solar access between 9am and 3pm 
during the winter solstice. 

 
No. 12a is a north/south facing allotment, therefore the following solar access provisions apply: 
 

• C13 – Where the surrounding allotments are orientated north/south and the dwelling 
has north facing glazing serving the main living room, ensure a minimum of three hours 
solar access is maintained between 9am and 3pm during the winter solstice. 

 
Where surrounding properties do not currently receive the requisite amount of solar access to 
main living room glazing, the following control applies: 
 

• C15 – Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9am and 3pm during the winter solstice, 
no further reduction of solar access is permitted. 

 
The shadow diagrams indicate new shadows will not fall on the east facing main living room 
glazing of No. 27. The proposal therefore satisfies these requirements. 
 
No. 12a is a battle axe lot, which is located rearward the built form at No. 14 Leys Avenue. 
The lot currently consists of an existing multi dwelling housing development comprised of 4 
dwellings. The only dwellings that have a north facing main living room windows are Nos. 
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1/12a and 4/12a. These windows will continue to receive solar access for three hours during 
the winter solstice between 9:00am and 12:00pm, and therefore satisfies the requirements of 
this part. It is noted that No. 3/12a has one west facing window servicing the main living room, 
however, the proposal does not cast shadows long enough to impact this window identified 
on the survey plan. 
 
Neighbouring private open space (POS) 
 
In terms of maintaining solar access to existing housing, an assessment has been made 
against the control for both east-west orientated sites and north-south orientated sites due to 
the orientation of the subject site and the neighbouring properties. 
 
Nos. 2/12a and 3/12a Leys Ave have south facing POS, therefore the following solar access 
provision applies: 
 

• C16 – Where surrounding dwellings have south facing private open space ensure solar 
access is retained for two hours between 9am and 3pm to 50% of the total area during 
the winter solstice. 

 
No. 1/12a has a north facing courtyard, which adjoins the main living room and functions as 
the main entry for the dwelling, and No. 4/12a Leys Avenue has a north facing POS, therefore 
the following solar access provision applies: 
 

• C17 – Where surrounding dwellings have north facing private open space, ensure solar 
access is retained for three hours between 9am and 3pm to 50% of the total area 
during the winter solstice. 

 
No. 27 is an east/west facing allotment, therefore the following solar access provision applies:  
 

• C18 – Where surrounding dwellings have east/west facing private open space, ensure 
solar access is retained for two and a half hours between 9am and 3pm to 50% of the 
total area (adjacent to living room) during the winter solstice. 

 
Where surrounding properties do not currently receive the requisite amount of solar access to 
POS, the following control applies: 
 

• C19 – Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

 
The submitted shadow diagrams indicate that the rear POS of No. 27 is affected by the 
proposal in terms of overshadowing in the AM between 9:00am and 10:00am, with the most 
significant overshadowing occurring at 9:00am and reducing throughout the morning at the 
winter solstice (worst case scenario). This area retains all other existing solar access at the 
solstice, and quantitively, exceeds the minimum requirement under the DCP. 
 
The proposed development will also result in additional shadows cast to No. 1/12a Ley Avenue 
north facing courtyard at 3:00pm but not before. Other than this, there are no additional 
overshadowing impacts at the winter solstice. 
 
When assessing the impact of the proposed development on the solar access of neighbours, 
the following must be considered: 
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a. the reasonableness of the development overall, in terms of compliance with other 
standards and controls concerned with the control of building bulk and having regard 
to the general form of surrounding development; 
 
Comment: The proposed development would not result in a development that exceeds 
what could be considered the reasonable development expectations of the site. It is 
noted, the proposed development complies with the site coverage and FSR 
development standards. Despite the proposal’s departure from the landscaped area 
development standard, overshadowing is not considered to be a result of this variation.  
Council has also considered it is unreasonable to limit the subject site to a single storey 
at the rear given the context of development within the area, which is characterised by 
rear additions that are predominately two storey in scale. As such, overshadowing is 
not considered to be a result of poor design, but arises as a result of the subject site 
and surrounding properties being naturally vulnerable to overshadowing impacts. 
 
It is therefore considered that the proposal is satisfactory having regard to the 
constraints of the site and the development is considered to be contextually 
supportable. 
 

b. Site orientation. 
 
Comment: The subject site is located in a low/medium density area, where surrounding 
lots are generally rectangular in shape and have comparatively consistent widths 
(generally greater than 6m in width). The subject site has a north/south orientation. 
However, immediately adjoining properties do not share the same lot characteristics. 
To the west, sites along Ainsworth Street are oriented perpendicular to the subject site 
(east/west). To the east, the subject site shares a common side boundary with two lots 
known as No. 12 and 12a Leys Avenue. No. 12a is a battle-axe lot, which currently 
comprises of an existing multi dwelling housing development; the dwellings on this lot 
vary in their respective orientation (comprising of north and south facing dwellings). It 
should also be noted, the land falls approximately 3.58m from the front to the rear of 
the subject site.  
 
In consideration of the above, retaining existing solar access to adjoining properties is 
difficult by virtue of site layout, site orientation and properties located downhill of the 
proposed development. 
 

c. The relative levels at which the dwellings are constructed; 
 
Comment: The proposal has not sought excessive floor-to-ceiling heights and has 
utilised low pitching points at the ground floor responding to the conditions of the 
subject site. The proposed additions are constructed generally at existing ground / 
grade levels and are considered to be acceptable. 
 

d. the degree of skill employed in the design to minimise impact; and 
 
Comment: The proposed architectural solution maintains a split-level dwelling design 
that responds the topography of the site and locates the proposed additions at the 
lower ground and ground floor levels, which is considered to be a reasonable outcome 
for the site. It is considered that the proposal has been articulated and designed to 
mitigate overshadowing impacts to surrounding properties where possible, while 
ensuring the proposal is within the development constraints of the site. 
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e. whether reasonably available alternative design solutions would produce a superior 

result. 
 
Comment: Given the existing and surrounding site constraints, this being the site 
orientation and topography of the land, it is considered that, without sterilising 
development on the subject site at the ground floor level, an alternative design solution 
would not produce a superior result. 
 

Given the above, the proposed development is reasonable having regard to the objectives 
and controls relating to solar access and overshadowing as contained in Part C3.9 of the 
LDCP 2013 and the resultant impacts are not unreasonable under the circumstances. 
 
C3.10 Views 
 
Submissions have been raised over concerns of loss of a vista to views, specifically “visible 
leafy outlook…and view of sky…”. The LDCP 2013 states that a reference to views is a 
reference to water views and views of significant landmarks (e.g. Sydney Harbour, Sydney 
Harbour Bridge, ANZAC Bridge and the City skyline including features such as Sydney 
Tower). The objectives and controls do not have consideration of views to neighbourhood 
features such as view of the sky, trees or parks and as such Council does not ordinarily 
consider this aspect under the LDCP 2013.  
 
In any event, the bulk, scale and location of the development will not result in any significant 
view loss implications having regard to the objectives and controls of Part C3.10 of the LDCP 
2013. 
 
 
C3.11 Visual Privacy 
 
Part C3.11 of the LDCP 2013 contains objectives and controls relating to visual privacy. 
 
Windows 
 
The proposed development seeks to accommodate windows in the following locations: 

• 1 x window on eastern elevation of proposed studio 
• 1 x window on western elevation at first floor level to master bedroom 
• 1 x window on southern elevation to living room 
• 2 x windows on southern elevation at first and ground floor to bedroom and living room 

 
The following controls are applicable in the assessment of the application: 
 

• C1 – Sight lines available within 9m and 45 degrees between the living room or private 
open space of a dwelling and the living room window or private open space of an 
adjoining dwelling are screened or obscured unless direct views are restricted or 
separated by a street or laneway. Measures for screening or obscuring will include one 
or more of the following: 
a. offsetting of opposing windows so that they do not directly face one another;  
b. offset windows from directly facing adjoining balconies and private open space of 

adjoining dwellings;  
c. screening of opposing windows, balconies and private open space with fixed 

louvered screens, window hoods, shutters;  
d. reduced window areas, subject to compliance with the Building Code of Australia;  
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e. window sills at or above 1.6m above the finished floor level;  
f. use of fixed, obscure glass, subject to adequate ventilation complying with the 

Building Code of Australia;  
g. consistent orientation of buildings;  
h. using floor level in design to minimise direct views; and  
i. erection of screens and fencing to limit sightlines including dividing fences, privacy 

screens, projecting blade screens. 
 

• C7 – New windows should be located so they are offset from any window (within a 
distance of 9m and 45 degrees) in surrounding development, so that an adequate level 
of privacy is obtained/retained where such windows would not be protected by the 
above controls (i.e. bathrooms, bedrooms). 

 
The proposal seeks to accommodate one new window on the western elevation. The window 
is not located within 9 metres of windows on adjacent properties and therefore this window is 
not required to be screened or obscured. The window however, is proposed with a low sill 
level, which will provide a direct line into the adjoining neighbours rear yard for a person seated 
at the proposed desk area. It is considered that this window should be screened with fixed 
louvered screens to prevent direct sight lines into adjoining properties private open space, this 
will be reinforced by a condition of consent included in the recommendation. 
 
The proposal includes a new fixed window, identified as window W3 on the southern elevation, 
the window serves a stairwell. It is not considered that any adverse visual privacy impact will 
arise from this window and, as such, no privacy mitigation measures are required. 
 
The window, identified as W2 on the ground floor level, is elevated due to the topography of 
the site. This window serves a bedroom and provides access to an elevated ground floor 
balcony. Due to this window servicing a low trafficable room (bedroom) and given no 
neighbouring windows are located within a distance of 9m and 45 degrees, privacy mitigation 
measures are not required in this instance. 
 
Window W4 located on the southern elevation serves the main living room within the dwelling. 
The proposed window is suitably screened by boundary fencing. 
 
The new window proposed to the eastern elevation of the proposed studio is not considered 
to result in adverse visual privacy impacts, due to sightlines being screened by existing 
boundary fencing. Notwithstanding, due to the studios impact on the distinctive 
neighbourhood, a condition of consent is recommended to delete the studio. 
 
Pool 
 
The proposal seeks to alter levels within the rear yard to construct a raised swimming pool. 
The swimming pool and surrounding coping will be constructed at RL 22.48 to match the level 
of the proposed deck. To mitigate visual privacy impacts to neighbouring properties, 
particularly No. 27 Ainsworth Street, the application involves an extension in height to the 
western boundary fence by 0.584m, from RL 23.73 to RL 24.314. The fence height, as 
measured from No. 14 Leys side, will be 1.834m. A condition of consent is recommended to 
ensure the raised extent of the boundary fence is no higher than RL 24.28, which will restrict 
the fence to 1.8m in height measured from 14 Leys Avenue. As amended, Council raises no 
concerns with respect to the altered fence height for the following reasons: 
 

• Subject to recommended conditions, the altered fence height will effectively be a 
continuation of the existing fence height that extends along the rear boundary of No. 
27 Ainsworth Street. 
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• The overshadowing impact of the raised fence height has been reflected on the 
shadow diagrams. Despite not being coloured to show the additional shadow, Council 
has undertaken a solar access assessment and has concluded that additional 
overshadowing to the impacted property is reasonable in the circumstances of this 
case. 

• Existing dense hedges are located along the western side of the pool. The survey 
identifies the top of hedge to be RL 25.39. Based on this information, the proposed 
fence height will be lower than the existing hedges. 

• As conditioned the fence will measure approximately 2.42m in height at No. 27 
Ainsworth Streets’ rear boundary, which is not considered to be excessive given the 
large private open space area of No. 27 Ainsworth Street. 

 
Deck 
 
The proposed rear deck will be located at RL 22.48. Exiting boundary fencing is adequate to 
screen any sightlines.  
 
Balcony 
 
The proposal seeks to introduce a balcony at the ground floor level (off the master bedroom – 
being ground floor from Leys Avenue level). Due to the topography of the site, the proposed 
balcony will be elevated. The proposed balcony measures 0.8m x 3.5m (depth x length), which 
exceeds the maximum balcony length prescribed under C9 of this part (i.e. 1.2m in depth x 
2m in length). Council may permit larger balconies where it can be demonstrated that due to 
the location of the balcony there will be no adverse privacy impacts on surrounding residential 
properties. It is considered the provision of a larger balcony at this level is acceptable in the 
instance for the following reasons:  
 

• The proposal includes privacy screening to the sides of the balcony, which limits the 
availability of sightlines. 

• The balcony is only 0.8m in depth and due to the limited size is not capable of being 
utilised as an entertainment area. 

• The balcony services a bedroom, which is not a principal living area within the dwelling. 
 
Green Roof 
 
It is noted that some of the submissions received have expressed concerns regarding the 
visual privacy impact from the proposed green roof over the lower ground floor level and 
studio. The impact of visual privacy arising from these areas is considered to be unfounded, 
given the areas are for a green roof only, with limited accessibility for maintenance purposes. 
Having vegetation on the roof is not considered to result in privacy or other adverse impacts 
as it is not a trafficable space. Suitable conditions of consent are recommended to ensure any 
access to the green roof is to be for maintenance purposes only. Notwithstanding the above, 
Council has recommended for the proposed studio to be deleted via condition, which will 
consequently delete the green roof over the studio. 
 
Having regard to the above and subject to recommended conditions, the proposed 
development is supportable in terms of visual privacy as the proposal has been designed to 
achieve the objectives of Part C3.11 of the LDCP 2013. 
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C3.12 Acoustic Privacy 
 
A number of concerns have been raised by submitters to the proposal in relation to acoustic 
privacy impacts arising from the proposed works to the dwelling, including the provision of the 
pool within the rear yard. The proposal maintains a residential use in a residential zone. In this 
regard, any acoustic impacts are anticipated to be in accordance with other residential uses 
in the residential zone, and are not expected to be any different, for example, from the 
swimming pool located at the rear of 27 Ainsworth St. Standard conditions are recommended 
to control noise and operating hours of pool equipment, which will be imposed on any consent 
granted.  
 
In consideration of the above, the proposed development, subject to recommended 
conditions, will not result in adverse acoustic privacy impacts and will be in accordance with 
the objectives of Part C3.12 of the LDCP 2013. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 

Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties.  
 
Twenty (20) submissions were received in response to the initial notification. Of the 20 
submissions submitted, sixteen (16) submissions were “unique”. 
 
The following issues raised in submissions have been discussed in this report: 

• Landscape area breach – see Section 5(a)(iii) 
• Impact of proposal on trees in War Memorial Park – see Section 5(d) 
• Removal of existing tree – see Section 5(d) 
• Form of development out of character with the area – see Section 5(d) 
• Proposal contrary to Distinctive Neighbourhood and Sub Area – see Section 5(d) 
• Bulk and scale impact – see Section 5(d) 
• Building Location Zone – see Section 5(d) 
• Side boundary setbacks – see Section 5(d) 
• Overshadowing – see Section 5(d)  
• Visual privacy impacts – see Section 5(d)  
• View loss – see Section 5(d) 
• Acoustic privacy (pool) – see Section 5(d) 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
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Issue: Errors and accuracy of the information contained within the statement of environmental 
effects. 
 
Comment: Noted, however, notwithstanding any errors contained within this document, 
Council’s conclusions have been reached independently and an assessment of this 
application has found that the proposal is generally acceptable and complies with the LLEP 
2013 and LDCP 2013. 
 
Issue: Breaches of Council’s Planning Controls…evidence a proposed development which is 
of excessive Height, Bulk and Scale. 
 
Comment: It is acknowledged that the proposal does not comply with the landscaped area 
development standard, see discussion under Section 5(a)(iii). The proposal complies with the 
FSR and site coverage development standards. While the proposal does result in non-
compliances with provisions of the LDCP 2013, as identified throughout this report, this does 
not of itself prevent the grant of consent. Council’s merit-based assessment of the application 
has found that the proposal is consistent with the objectives of the DCP and can be supported 
on merit.  
 
Issue: Breach of Landscaped Area Standard under LEP 2013 and unsatisfactory Clause 4.6 
Request. 
 
Comment: Council’s assessment of the application has identified that any increase in non-
compliance with the landscape area development is not warranted. However, Council accepts 
the existing non-compliance present on the site. A revised Clause 4.6 request that has been 
provided in response to the proposed breach, see Section 5(a)(iii) of this report. 
 
Issue: Breach of Site Coverage Development Standard 
 
Comment: The proposal complies with the site coverage requirement. 
 
Issue: The previous approval does not support the current proposed development. 
 
Comment: Council has assessed the application against Council’s current planning policy and 
current environmental planning instruments. In the circumstances of this case, Council has 
found the proposed development supportable. 
 
Issue: Overdevelopment of the site. 
 
Comment: The proposal complies with the FSR and site coverage development standard. The 
proposed development is considered acceptable within the context of the subject site and 
surrounding properties. 
 
Issue: Height of rear fence deviates from the classic village feel. 
 
Comment: Agreed, the proposed height of the rear fence is considered excessive in height. 
Suitable conditions of consent are recommended to ensure the rear boundary fence is no 
higher than 1.8m. 
 
Issue: We wish to…have it noted that we did not receive notification of this application. 
 
Comment: Noted. The application has been notified in accordance with Council’s Community 
Engagement Framework. Council’s records indicate the property has been captured in the 
notification list.  
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Issue: Survival rate of mature trees within War Memorial Park. 
 
Comment: The application does not seek to remove existing trees from within War Memorial 
Park. The application has been referred to Council’s tree officer who has raised no concerns 
with respect to the proposal and impact on trees within the park, subject to recommended 
conditions. 
 
Issue: The current proposal seeks to enhance an existing studio already on the Park 
perimeter, which raises related questions. Was the present structure constructed with Council 
approval? 
 
Comment: This consent does not seek to formalise any unauthorised works. A condition of 
consent is recommended to ensure that the existing studio is not formalised under this DA. 
 
Issue: What will the proposed studio/rooftop garden's shading impact be on the Park's present 
vegetation to the south, and on any future re-vegetation of this currently neglected corner?  
 
Comment: For reasons previously discussed, a condition of consent is recommended to delete 
the proposed studio. In this regard, no new shadows will be cast on the park. Notwithstanding, 
Council’s Tree Assessment Officer has not raised any objections to the proposal. 
 
Issue: The proposed double instead of single-gate access to the Park also seems curious. 
 
Comment: A condition of consent is recommended to ensure that the park is accessed through 
a single width pedestrian gate, which will be consistent with surrounding properties. 
 
Issue: Shade diagrams capture a moment in time and do not capture seasonal factors and 
their impacts on neighbours. 
 
Comment: The shadow diagrams have been provided to demonstrate the impact of the 
proposal at the winter solstice (worst case scenario) in accordance with Council’s 
requirements. Council’s assessment of the application has found that the proposed 
development will not result in unreasonable overshadowing impacts to surrounding properties 
at winter solstice. 
 
Issue: Will this development have an Arborist Project Manager throughout the construction 
and if so will they work to the Arborist Report presented as part of this DA? Who would they 
be accountable to for decisions relating to the trees? 
 
Comment: Suitable conditions of consent have been included in the recommendation. The 
Project Arborist, as required by any consent granted, is responsible to oversee and manage 
sensitive excavation or construction activities where the survival of trees and other plants is 
required. Any works to trees not authorised by any consent granted must obtain a separate 
approval. 
 
Issue: Trees 3, 4 and 5 on the Arborist’s report are identified as in danger of damage during 
construction. What is the risk of their removal and who would decide? 
 
Comment: Trees not authorised for removal must be retained and protected in accordance 
with any consent granted, subject to conditions recommended by Council’s Tree Assessment 
Officer. A Project Arborist will be responsible to ensure no trees protected by a consent are 
adversely impacted.  
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Issue: The removal of hedges on both lengths of the property and the proposed construction 
will mean that neighbours on the boundaries will have a significant reduction in green visuals 
and effectively be walled in. 
 
Comment: The hedges are not protected by Council’s DCP and can be removed without 
Council approval. The application provides sufficient room for new landscaping to be 
accommodated for along the western side boundary. 
 
Issue: Visual privacy resulting from tree loss. 
 
Comment: Trees/landscaping maybe be used as a supplementary screening method to 
prevent overlooking. However, Council does not consider that landscaping can be solely relied 
upon to prevent overlooking. In this regard, overlooking because of the removal of 
landscaping/trees is not a relevant planning consideration in the assessment of this 
application. 
 
Issue: The scale of the planned build is excessive & will impact an already severe issue with 
flooding in & around the park, with an ever increasing issue with water run-off, affecting 
numerous other properties along Ainsworth St. 
 
Comment: The application has been referred to Council’s Development Engineer, who has 
recommended suitable conditions of consent to control stormwater drainage in accordance 
with the LDCP 2013. 
 
Issue: It also [the proposal] creates a precedent for any other unsuitable applications in the 
area. 
 
Comment: An approval of this proposal does not create a precedent for the locality. Each 
development application is considered on its own merits and facts and circumstances. 
 
Issue: Concerns about how construction will take place, as the only access to the property is 
through the back gate and trees will need to be removed. 
 
Comment: Not a relevant matter of consideration under this application. Separate approval 
from Council is required to gain temporary access to a park for non-recreational purposes 
such as access through a park to adjacent properties for works or deliveries. 
 
Issue: Park will be used as a staging area for construction and can only assume that damage 
to our property and the park may occur as a result. 
 
Comment: As per standard operating procedures, any Development Application approval 
does not authorise the park/Council land to be utilised as a staging area for development. A 
dilapidation report will be required to document the condition of adjoining structures in the 
vicinity to ensure no adverse impacts as a result of the proposed works and will be imposed 
as a condition of consent. 
 
Issue: Leys Avenue will become a parking lot for tradies/building material deliveries for 
months/years. 
 
Comment: The issue does not raise a relevant planning consideration.  
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Issue: Impact of building works on sewer pipe located with the rear yard and running along 
the edge of the park. 
 
Comment: Tap-in approval from Sydney Water is required and will be conditioned on any 
consent granted. 
 
Issue: Impact of construction noise. 
 
Comment: In principle, noise arising from the works must be controlled in accordance with the 
requirements of the Protection of the Environment Operations Act 1997 and guidelines 
contained in the New South Wales Environment Protection Authority Environmental Noise 
Control Manual. 
 
Issue: There have been workers using a chain saw already on the property and as yet no 
specific council admission of tree removal. 
 
Comment: An assessment of this application is based on the scope of works proposed under 
this application. If unauthorised works to trees have been undertaken this matter needs to be 
reported to Council's Ranger Services team. 
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Urban Forest: The Jacaranda mimosifolia (Jacaranda) located at the rear of the site is 

nominated for removal in the Arboricultural Impact Assessment report prepared by Hugh 
the Arborist and dated 4/10/2021.  This tree is supported for removal, due to its poor form 
that has resulted in most of the canopy overhanging the adjacent site, on the condition 
that a suitable replacement tree is planted in a suitable location.    

 
- Development Engineer: No objection to the proposed development subject to 

recommended conditions. 
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7. Section 7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $7,502.67 would be required for the 
development under Former Leichhardt Local Government Area Section 7.12 Development 
Contributions Plan 2020.  A condition requiring that contribution to be paid is included in the 
recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 to vary Clause 4.3A 

of the Leichhardt Local Environmental Plan 2013. After considering the request, and 
assuming the concurrence of the Secretary has been given, the Panel is satisfied that 
compliance with the standard is unnecessary in the circumstance of the case and that 
there are sufficient environmental grounds to support the variation. The proposed 
development will be in the public interest because the exceedance is not inconsistent 
with the objectives of the standard and of the zone in which the development is to be 
carried out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2021/1078 
for alterations and additions to an existing dwelling, including lower ground and ground 
floor extension, internal reconfiguration of space, swimming pool, detached studio, 
removal of tree, landscaping and associated works at 14 Leys Avenue, Lilyfield subject 
to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  

 



Inner West Local Planning Panel ITEM 7 
 

PAGE 460 



Inner West Local Planning Panel ITEM 7 
 

PAGE 461 



Inner West Local Planning Panel ITEM 7 
 

PAGE 462 



Inner West Local Planning Panel ITEM 7 
 

PAGE 463 



Inner West Local Planning Panel ITEM 7 
 

PAGE 464 



Inner West Local Planning Panel ITEM 7 
 

PAGE 465 



Inner West Local Planning Panel ITEM 7 
 

PAGE 466 



Inner West Local Planning Panel ITEM 7 
 

PAGE 467 



Inner West Local Planning Panel ITEM 7 
 

PAGE 468 



Inner West Local Planning Panel ITEM 7 
 

PAGE 469 



Inner West Local Planning Panel ITEM 7 
 

PAGE 470 



Inner West Local Planning Panel ITEM 7 
 

PAGE 471 



Inner West Local Planning Panel ITEM 7 
 

PAGE 472 



Inner West Local Planning Panel ITEM 7 
 

PAGE 473 

 
 

 


	Item 7

