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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1348 
Address 2 Gladstone Street NEWTOWN NSW 2042 
Proposal Fitout and use of the ground floor tenancies as an indoor 

recreation facility (gym) operating 5.00am to 9.00pm Mondays to 
Saturdays and 7.00am to 5.00pm Sundays and provide two 
accessible bathrooms to the first floor creative commercial 
tenancies 

Date of Lodgement 29 December 2021 
Applicant AVM Project Management Pty Ltd 
Owner Australian Village No. 12 - Gladstone St Pty Ltd 
Number of Submissions 15 
Value of works $200,000.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Acoustic issues 
Recommendation Approved with conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Plan of Management 

 

LOCALITY MAP 

Subject 
Site 

 

Objectors 
 N 

Notified 
Area 

 

Supporters 
  

Note: Objectors are also located within the subject site. Due to scale of map, not all objectors 
could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for fitout and use of the 
ground floor tenancies as an indoor recreation facility (gym) operating 5.00am to 9.00pm 
Mondays to Saturdays and 7.00am to 5.00pm Sundays and provide two accessible bathrooms 
to the first floor creative commercial tenancies at 2 Gladstone Street NEWTOWN  NSW 2042. 
 
The application was notified to surrounding properties and 15 submissions were received in 
response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Acoustic impacts; 
• Clause 6.12 of MLEP 2011; and  
• Parking. 

 
The proposal is considered to generally consistent with the planning controls and therefore 
the application is recommended for approval.  
 
2. Proposal 
 
The proposed development is for change of use to the ground floor tenancies to a recreational 
facility (indoor) and associated fit out. The proposal seeks hour of operation from 5.00am to 
9.00pm Mondays to Saturdays and 7.00am to 5.00pm Sundays. The proposed development 
also includes the provision of two additional bathrooms on the first floor.  
 
3. Site Description 
 
The subject site is located between Gladstone Street and Wilford Street. The site consists of 
one allotment and is irregular in shape with a total area of 1,445sqm and is legally described 
as Lot 1 DP 1260210. 
 
The site has a frontage to Gladstone Street of 73 metres and a secondary frontage of 
approximate 86 metres to Wilford Street. 
 
The site contains a mixed use development consisting of commercial tenancies and shop top 
housing in the form of housing required to be used for affordable housing for a period of 10 
year as per the repealed infill provisions of SEPP ARH. To the south are single storey attached 
dwellings. To the north is the Flourmills site (an adaptive reuse of an industrial building). To 
the west is a multi-dwelling housing development. 
 
The site is identified as a flood prone lot. The nearby Flourmills site is listed as an item of 
environmental heritage under the MLEP 2011.  
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Zoning Map 

4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA201600060 Demolish existing improvements and 

construct a 4 x storey mixed use 
development with creative commercial 
uses on the ground floor, first and 
second floors, 18 x dwellings (including 
3 live work dwellings) on the upper 
floors, with basement car parking and 
strata subdivision of the development. 

Approved under delegated 
authority - 24 January 2017 

DA201900242 Demolition of existing buildings on the 
site and construct a mixed use 
development comprising ground and 
first floor level creative use commercial 
tenancies and 21 x community housing 
dwellings and external communal open 
space, with associated basement 
parking  

Appeal upheld by Land and 
Environment Court (Section 
34 Agreement) - 19 March 
2020  
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DA/2020/0366 Development comprising the change of 
use of level 1 and minor alterations to 
the development approved by the 
development consent granted by the 
Court on 8 April 2020 to development 
application DA/2019/00242 (for 
demolition of existing buildings and 
construction of a mixed use 
development comprising ground and 
first floor level creative use commercial 
tenancies and 21 community housing 
dwellings and external open space with 
associated basement parking) 

Appeal dismissed by Land 
and Environment Court 18 
February 2021 

MOD/2021/0059 Section 4.56 Modification of consent to 
DA201900242 including minor internal 
and external changes 

Approved under delegated 
authority 27 May 2021 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
08/04/2022 Request that the plan of management be amended to address the 

objectors concerns around acoustic impacts. 
14/4/2022 Amended plan of management and acoustic report submitted. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

(‘SEPP RH’) 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of SEPP RH requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
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(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site. The previous 
applications considered contamination  
 

5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  

 
A BASIX Certificate was submitted with the application although it is not apparent that one is 
required as the works do not relate the residential areas of the development. 

 
5(a)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the MLEP 2011: 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 5.10 - Heritage  
• Clause 5.21 - Flood Planning 
• Clause 6.12 – Business and office premises in certain zones 
• Clause 6.13- Dwellings and residential flat buildings in Zone B7 Business Park 

 
Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B7 under the MLEP 2011. The MLEP 2011 defines the proposed 
development as: 
 

“recreation facility (indoor) means a building or place used predominantly for indoor recreation, whether 
or not operated for the purposes of gain, including a squash court, indoor swimming pool, gymnasium, 
table tennis centre, health studio, bowling alley, ice rink or any other building or place of a like character 
used for indoor recreation, but does not include an entertainment facility, a recreation facility (major) or a 
registered club.” 

 
The development is permitted with consent as an innominate use within the land use table. It 
should be noted that residential flat buildings are permitted with consent and the housing 
above the ground floor is not required to be shop top housing.  
 
The objectives of the B7 Business Park zone are: 
 

“•To provide a range of office and light industrial uses. 

•To encourage employment opportunities. 

•To enable other land uses that provide facilities or services to meet the day to day 
needs of workers in the area. 

•To provide for limited residential development in conjunction with permissible active 
ground floor uses. 

•To provide business and office premises for the purposes of certain art, technology, 
production and design sectors.” 

 



Inner West Local Planning Panel ITEM 8 
 

PAGE 689 
 

The proposed development does not provide office or light industrial use but provides for 
another use that is permitted with consent. The proposal will provide employment 
opportunities. The proposal will provide other land uses that provide facilities that meet the 
needs of residents. The proposal is not for business or office premises. The proposal is 
consistent with the objectives of the B7 zone. 
 
Part 4 Development Standards 
The proposed development does not alter the sites compliance with the height of buildings or 
floor space ratio development standards. 
 
Clause 5.10 Heritage 
The proposed development is located within the vicinity of the nearby Flourmills site is listed 
as an item of environmental heritage under the MLEP 2011. As the works are internal there is 
no impact on the heritage value of the item. 
 
Clause 5.21 Flood Planning  
The site is partially within a flood planning area. In terms of the preconditions within Clause 
5.21(2) of MLEP 2011, the proposal has been considered by Council’s development engineers 
as satisfying the clauses. The consideration of the matters within clause 5.21(3) of the MLEP 
2011 has occurred and the proposal is considered acceptable. 
 
Clause 6.12 – Business and Office Premises in Certain Zones 
This clause applies to the B7 Business Park. The Clause contains the following precondition 
to development consent being issued: 
 

“Development consent must not be granted to development for the purpose of business 
premises or office premises on land to which this clause applies unless the consent 
authority is satisfied that the development will be used for a creative purpose such as 
media, advertising, fine arts and craft, design, film and television, music, publishing, 
performing arts, cultural heritage institutions or other related purposes.” 

 
With regard to the above, the proposed development is for a recreational facility (indoor) which 
is a miscellaneous permissible use and does not fall within the definition of a business 
premises or office premises.  
 
Business premises is defined as: 

 
“business premises means a building or place at or on which— 
(a)  an occupation, profession or trade (other than an industry) is carried on for the 
provision of services directly to members of the public on a regular basis, or 

(b)  a service is provided directly to members of the public on a regular basis, 

and includes funeral homes, goods repair and reuse premises and, without limitation, 
premises such as banks, post offices, hairdressers, dry cleaners, travel agencies, 
betting agencies and the like, but does not include an entertainment facility, home 
business, home occupation, home occupation (sex services), medical centre, restricted 
premises, sex services premises or veterinary hospital.” 

 
Office Premises is defined as: 
 

“office premises means a building or place used for the purpose of administrative, 
clerical, technical, professional or similar activities that do not include dealing with 
members of the public at the building or place on a direct and regular basis, except 
where such dealing is a minor activity (by appointment) that is ancillary to the main 
purpose for which the building or place is used.” 
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The Department of Planning LEP practice note ‘Preparing LEPs using the Standard 
Instrument: definitions’ indicates that recreational facilities (indoor) is a recreational land use 
that is not within the terms ‘business premises’ or ‘office premises’. 
 
Based on the above, the precondition within clause 6.12(3) on MLEP 2011 is not applicable 
as the proposal is not for the purpose of business premises or office premises. Clause 6.12 of 
MLEP 2011 is therefore not an impediment to consent being granted.  
 
It should be noted that condition 75 of DA201900242 (approved by the LEC in Tricon 
Management Group Pty Ltd v Inner West Council [2020] NSWLEC 1159) that stated: 
 

“75. Use of commercial tenancies  
 
The use of the commercial tenancies must be for used for a creative purpose such as 
media, advertising, fine arts and craft, design, film and television, music, publishing, 
performing arts, cultural heritage institutions or other related purposes.” 

 
Having regard to section 4.17(1)(c) of the EPA Act 1979 a condition of consent is 
recommended that requires condition 75 of DA201900242 to be amended prior to the issue of 
an occupation certificate to remove any conflict between the consents. 
 
Clause 6.13- Dwellings and Residential Flat Buildings in Zone B7 Business Park 
The proposal does not alter the balance between residential and commercial development as 
the hallways of the commercial areas (as well as the residential areas) which are now used 
for commercial uses were included in the calculations of commercial area. Compliance with 
clause 6.13(3)(c) of MLEP 2011 is therefore not impacted by the proposal. The preconditions 
to consent being issued within the remainder of clause 6.13(3) of MLEP 2011 are satisfied. 
 
5(b) Draft Environmental Planning Instruments 
 
Draft EPI’s have been considered and do not impact the proposed development. 
 
5(c)  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 

https://www.planning.nsw.gov.au/-/media/Files/DPE/Practice-notes/preparing-leps-using-the-standard-instrument-definitions-2011-03-10.pdf?la=en
https://www.planning.nsw.gov.au/-/media/Files/DPE/Practice-notes/preparing-leps-using-the-standard-instrument-definitions-2011-03-10.pdf?la=en
https://www.planning.nsw.gov.au/-/media/Files/DPE/Practice-notes/preparing-leps-using-the-standard-instrument-definitions-2011-03-10.pdf?la=en
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MDCP 2011 Part of MDCP 2011 Compliance 

Part A.26- Plan of Management (PoM) Yes  
Part 2.3 – Site and Context Analysis Yes  
Part 2.5 – Equity of Access and Mobility Yes  
Part 2.6 – Acoustic and Visual Privacy Yes  
Part 2.10 – Parking Yes - see discussion 
Part 2.21 – Site Facilities and Waste Management Yes 
Part 5 – Commercial and Mixed Use Development Yes - see discussion  
Part 8 – Heritage  Yes – in the vicinity of an 

item but works are 
internal 

Part 9 – Strategic Context Enmore North and Newtown 
Central 

Yes  

 
The following provides discussion of the relevant issues: 
 
Part 2.10 – Parking 
The car parking rate within part 2.10.5 table 1 indicates a carparking rate of 1 space per 100m2 
for Recreational Facilities (Indoor) in car parking area 1. The existing court approval indicates 
that the space is for the purpose of either business premises or office premises. Business 
premises has a higher carparking rate of 15 + 1 per 35m2 GFA over 1000m2 GFA for 
customers & staff. Office premises has a carparking rate of 1 space per 100m2. The proposal 
therefore does not increase the carparking generation of the site from the existing consent 
and thereby complies with the control. 
 
Part 5.3.1.1 Plan of Management 
The application includes a plan of management. During the assessment of the application the 
applicant was asked to amend the plan of management to detail how the sound equipment 
will be managed in relation volume and noise levels. This has been submitted and is 
considered acceptable. The remainder of the plan of management is compliant with the 
provisions of part 5.3.1.1 of MDCP 2011. 
 
Part 5.3.1.2 Noise and vibration generation 
Council’s Environmental Health Team has reviewed the acoustic report and subject to the 
recommended conditions of consent have no objections. 
 
Part 5.3.1.4 Hours of operation 
The proposed hours of operation are 5am-9pm Monday to Saturday and 7am-5pm Sunday. 
The plan of management and the acoustic report provide Council with the necessary certainty 
that the proposed trading hours will not unreasonably impact the amenity of neighbours. Given 
the nature of the use, the zoning, the acoustic control measures and plan of management the 
proposed hours are considered appropriate.  
 
5(e) The Likely Impacts 
 
The likely acoustic impacts of the proposal have been considered. The proposal is considered 
to have acceptable likely impacts.  
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5(f)  The suitability of the site for the development 
 

Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
15 submissions were received in response to the notification. 
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
Issue:              Already sufficient gyms in the local area 
Comment:      Not a relevant consideration. Competition with other business is not a matter 
that can be used to refuse consent. 
 
Issue:               Impact on car parking 
Comment:       Council’s development engineers have reviewed the application and do not 
object to the proposal based on carparking generation or carparking availability. 
 
Issue:               Original consent was approved for creative community uses on the ground 
floor and was approved on that basis. The proposal is not a creative use. 
Comment:      The applicable precondition within clause 6.12 of the MLEP 2011 does not apply 
to an application for a recreational facility (indoor) or other land use that is permitted with 
consent. A condition is recommended that required a modification to be submitted to modify 
condition 75 the previous consent prior to the occupation certificate being issued on this 
consent. If a proposed use is a use that is permitted with consent, then it would be 
inappropriate for consent authority to refuse the change of use on the basis of a precondition 
in the MLEP 2011 that does not apply to that use. 
 
Issue:               Acoustic impacts on surrounding residents / businesses. 
Comment:       The application is supported by an acoustic report and the application has been 
reviewed by the Council’s Environmental Health team who advise that the proposal is 
acceptable subject to conditions that have been included in the recommendation. The 
applicant has revised the plan of management to include additional measures to control the 
volume of the audio equipment. 
 
Issue:               Does not fit into the character of the area 
Comment:       The use does not change the exterior appearance of the building which has 
been assessed as being compatible with the character of the area in the original consent. The 
use is permitted with consent under MLEP 2011. 
 
Issue:               Impact on wellbeing of surrounding residents 
Comment:       The proposal is assessed as having acceptable impacts on the amenity of the 
area and any impacts on persons who are partially susceptible to impacts is not a relevant 
consideration. 
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Issue:               Cumulative impact with other developments in the area such as Young Henrys  
Comment:       The impact of the proposed development is acceptable with the conditions of 
consent noting the zoning of the site and the mitigation measures proposed. 
 
Issue:               Original consent already impacts solar access and objects to further impacts. 
Comment:       Each application is assessed on its own merits. The impact of the proposed 
development is considered to be acceptable, and the conditions of consent seek to minimise 
any impacts.  
 
Issue:               Acoustic report does not consider the acoustic impacts from gym goes trying 
to find a park at 5am. 
Comment:       The plan of management includes suitable measures to minimise noise from 
gym users coming and going from the premises. 
 
Issue:               Acoustic report is out of date. 
Comment:       Council’s Environmental Health Team have reviewed the acoustic report and 
the application in relation to its acoustic impacts and provided conditions of consent.  
 
Issue:               Increase in litter. 
Comment:       Nothing in the application indicates that the proposed use would result in a 
significant increase in litter in the area. 
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
6 Referrals 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Building Certification 
- Development Engineering 
- Environmental Health 
- Waste Management (Commercial) 
 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $2,000 would be required for the 
development under Marrickville Section 94/94A Contributions Plan 2014.  A condition 
requiring that contribution to be paid is included in the recommendation. 
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8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council 
as the consent authority, pursuant to section 4.16 of the Environmental Planning 
and Assessment Act 1979, grant consent to Development Application No. 
DA/2021/1348 for Fitout and use of the ground floor tenancies as an indoor 
recreation facility (gym) operating 5.00am to 9.00pm Mondays to Saturdays and 
7.00am to 5.00pm Sundays and provide two accessible bathrooms to the first floor 
creative commercial tenancies at 2 Gladstone Street, Newtown subject to the 
conditions listed in Attachment A.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Plan of Management 
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