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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2021/0441 
Address 745 Darling Street ROZELLE NSW 2039 
Proposal Section 4.55(2) Modification of Development Consent D/2017/303 

which approved three storey mixed use building, comprising 
commercial use to Darling Street and a nine (9) room boarding house 
and associated vehicle, motorcycle and bicycle parking, seeking 
various changes, including amendments to access, boarding room 
layouts, bin storage, communal area and parking. 

Date of Lodgement 5 November 2021 
Applicant Michael Fox Architects 
Owner Asan Construction Management Pty Limited 
Number of Submissions Thirteen (13) 
Value of works $1,000,000.00 
Reason for determination at 
Planning Panel 

Number of submissions exceeding officer’s delegation 

Main Issues • Compliance with SEPP (Affordable Rental Housing) 2009 
• Waste Management  
• Public Interest 

Recommendation Approval 
Attachment A Recommended Conditions of Consent 
Attachment B Plans of proposed development 
Attachment C Operative Consent – D/2017/303 
Attachment D Plans of Operative Consent – D/2017/303 

 
Figure 1: Locality Map 

Subject Site 
 

Objectors 
 

N 

Notified 
Area 

 

Supporters 
  

  



Inner West Local Planning Panel ITEM 5 
 

PAGE 418 
 

1. Executive Summary 
 
This report is an assessment of the application submitted to Council to modify development 
consent D/2017/303 at 745 Darling Street ROZELLE NSW 2039. 
 
The application was notified to surrounding properties and thirteen (13) submissions were 
received in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Solar access to communal living area; 
• Waste management; and 
• Public interest. 

 
2. Proposal 
 
The proposed development involves the following works: 
 
Ground floor amendments:  
 

• Provision of an accessible parking space;  
• Removal of the ventilation shaft to room 1, which is replaced by the provision of an 

open shared area with increased vertical circulation; 
• Accessible Darling St and Oxford St entries; 
• Relocation of the level 2 communal area to provide a ground floor accessible 

communal area, which results in the removal of the approved laundry/store room and 
amendments to the bin storage area; 

• Amendments to the configuration of the bathroom and kitchens servicing the 
accessible Boarding Room 1, resulting in the provision of an accessible bathroom 
and laundry; and 

• Complying stair handrails to both sides and tactile indicators. 
 
First floor amendments:  
 

• Deletion of the skylight above boarding room 2;  
• Amendments to the configuration of the bathroom and kitchens servicing boarding 

rooms 2-6, which includes the provision of a laundry within each boarding room; and 
• Provision of complying stair handrails to both sides and tactile indicators on the first 

floor. 
 
Second floor amendments: 
 

• Amendments to the configuration of the bathroom and kitchens servicing boarding 
rooms 7-9, which includes the provision of a laundry within each boarding room; 

• Complying stair handrails both sides and tactile indicators; and 
• Amendments to the configuration of the communal area, private open space, and 

boarding room 9. 
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3. Site Description 
 
The subject site is located on the western side of Darling Street making the corner with Oxford 
Street. Surrounding development along Darling Street comprise similar terrace-style buildings 
comprising commercial uses, with properties along Oxford Street comprising dwellings of 
various scales. 
 
The site is not in a Conservation Area but opposite, across Oxford Street is the Former Fire 
Brigade/Ambulance Training Centre (747 Darling Street – I750), which is a Heritage Item. 
 
The site is Lot 4 in DP 440104 and has an area of 204sqm. 
 

 
Figure 2: Zoning Map 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Date & 

Decision 
CCP/2021/0651 Construction Certificate – Private Certifier – D/2017/303. Approved – 

18/08/2021 
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D/2017/303 Partial demolition of existing building and construction of 
new three storey mixed use building, comprising 
commercial use to Darling Street; and a nine (9) room 
boarding house accommodating 17 lodgers. Associated 
vehicle, motorcycle and bicycle parking. 

Approved – 
13/08/2018 

PREDA/2016/125 Demolition of existing structure and proposed new 
boarding house and commercial space. 

Issued – 
07/09/2016 

D/2000/12 Alterations and additions to the existing building at 
ground floor level to provide a meeting room to be used 
in conjunction with the existing ground floor commercial 
use. 

Refused – 
18/10/2000 

DA/1997/228 Erect one flush wall sign (2000mm x 1200mm) on the 
south-west wall of the existing building. 

Approved – 
26/06/1997 

BA/1996/940 Fitout of shop for sale and storage of spices (Herbies). 
Hanging sign over footpath. 

Approved – 
19/05/1997 

DA/1996/439 Use of premises as a retail “small shop” with residence 
attached at first floor. 

Approved – 
14/10/1996 

BA/1992/774 Alterations and additions to two storey dwelling 
comprising rebuilding of existing front fence, refurbish 
ground floor alcove, kitchen and rear first floor deck. 

Approved – 
18/11/1992 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
05/11/2021 Application lodged 
09/02/2022 Council wrote to the applicant, recommending that the application be 

withdrawn for the following reasons: 
 

• Inadequate documentation: 
o ‘deferred commencement’ plans were labelled and 

provided as ‘DA approved plans’ for assessment, 
despite being superseded by the ‘operative consent’ 
plans; 

o The statement of environmental effects (SEE) failed to 
outline the amendments proposed to approved 
development in the scope of works, nor demonstrated 
how the proposed modifications complied with the 
boarding house requirements under SEPP (Affordable 
Rental Housing) 2009 

• The modified boarding rooms not meeting the minimum floor 
area requirements under Clause 29(2)(f) of SEPP (Affordable 
Rental Housing) 2009. 

• The modified private open space not meeting the minimum 
requirements under Clause 29(2)(d) of SEPP (Affordable Rental 
Housing) 2009. 

• The modified communal area not achieving 3 hours of direct 
solar access between 9am and 3pm in mid-winter as required 
under Clause 29(2)(c) of SEPP (Affordable Rental Housing) 
2009. 
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• Insufficient information being provided to confirm whether the 
modified development maintains the required number of parking 
spaces for bicycles and motorbikes under Clause 30(1)(h) of 
SEPP (Affordable Rental Housing) 2009. 

08/03/2022 The applicant submitted amended plans and additional information via 
email, which were subsequently submitted via the NSW Planning Portal 
on 08/03/2022. These entailed the following: 
 

• Demonstration of line marking for the ground floor bicycle and 
motorbike parking spaces; 

• Windows provided to the northern elevation of the ground floor 
communal area; 

• Provision of a pergola on level 2, which will create a covered 
walkway that provides access to amended private open space 
area; and 

• Relocation of boarding room 9 to accommodate amendments 
proposed to the private open space area. 

 
The amended proposal represents a similar/lesser development to 
address issues raised by Council, and as such, re-notification was not 
required by Council’s Community Engagement Framework.  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Section 4.55 Modification Provisions 
 
Section 4.55(2) 
 
Section 4.55(2) of the EPA Act 1979 allows a consent authority to modify a development 
consent granted by it, if: 

“(a)  it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at all), 
and 

(b)  it has consulted with the relevant Minister, public authority or approval body (within 
the meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has 
not, within 21 days after being consulted, objected to the modification of that consent, 
and 
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(c)  it has notified the application in accordance with— 

(i)  the regulations, if the regulations so require, or 

(ii)  a development control plan, if the consent authority is a council that has 
made a development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

(d)  it has considered any submissions made concerning the proposed modification 
within the period prescribed by the regulations or provided by the development control 
plan, as the case may be.” 

In considering the above: 

• The essence of the development as modified is substantially the same as the original 
consent. 

• Does not require concurrence or GTA from and approval body. 
• The submissions have been considered. Refer to a later section of the report. 

 
5(b) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021; 
• State Environmental Planning Policy (Affordable Rental Housing) 2009; 
• State Environmental Planning Policy (Housing) 2021; and 
• Leichhardt Local Environmental Plan 2013 (LLEP 2013) 

  
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.6 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 

“(a) it has considered whether the land is contaminated, and 
 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 
 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.” 

 
The potential for remediation of the land has not altered since the original approval. As a result,  
it is considered that the proposal remains suitable for the site and does not require remediation  
in accordance with SEPP (Resilience and Hazards) 2021. 
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5(a)(ii) State Environmental Planning Policy (Affordable Rental Housing) 2009 

 
ARH SEPP 2009 has been repealed, however, Schedule 7A Savings and transitional 
provisions within Housing SEPP 2021 state, 
 

“The former provisions of a repealed instrument continue to apply to the following— 
(a) a development application made, but not yet determined, on or before the 
commencement date” 

 
In this regard, the provisions of ARH SEPP 2009 are applicable to this application.  
 

Standard Compliance/Comment 

24   Standards that cannot be used to refuse consent 

(1)  A consent authority must not refuse consent to 
development to which this Division applies on the 
grounds of density or scale if the density and scale of 
the buildings when expressed as a floor space ratio are 
not more than, inter alia... 

(c)  if the development is on land within a zone in which 
residential flat buildings are permitted and the land 
does not contain a heritage item that is identified in an 
environmental planning instrument or an interim 
heritage order or on the State Heritage Register - the 
existing maximum floor space ratio for any form of 
residential accommodation permitted on the land, plus:  

(i)  0.5:1, if the existing maximum floor space ratio is 
2.5:1 or less. 

The land is zoned B2 – Local 
Centre. 
 
The maximum allowable FSR under 
Clause 4.4A LEP 2013 is 1.5:1 – 
with the ARH SEPP ‘bonus’ of 0.5:1 
results in a FSR to which the 
application cannot be refused of 
2:1.  
 
The approved development 
proposed an FSR of 1.97:1. As a 
result of the amendments with the 
private open space, communal 
living room and boarding room 9 on 
the second floor, the FSR of the 
modified development is 1.72:1.  

(2)  A consent authority must not refuse consent to 
development to which this Division applies on any of 
the following grounds:  

 

(a)  building height 

if the building height of all proposed buildings is not 
more than the maximum building height permitted 
under another environmental planning instrument for 
any building on the land, 

 

No changes to the approved 
development in this regard. 

(b) landscaped area 

if the landscape treatment of the front setback area is 
compatible with the streetscape in which the building is 
located 

 

No changes to the approved 
development in this regard. 
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(c) solar access 

where the development provides for one or more 
communal living rooms, if at least one of those rooms 
receives a minimum of 3 hours direct sunlight between 
9am and 3pm in mid-winter, 

The submitted shadow diagrams 
have confirmed that the ground floor 
communal living room does not 
receive 3 hours of solar access. 
However it is considered acceptable 
for the following reasons: 

• The approved communal living 
room under D/2017/303 
achieved 1.5 hours of solar 
access, in which the proposed 
modifications are not further 
depriving the communal living 
rooms of the required solar 
access; 

• Its central location on the 
ground floor is desirable for 
access by all users, and is 
directly adjacent to the 
adaptable boarding room;  

• Siting this space at the rear may 
present greater potential 
amenity impacts to residential 
properties along Oxford Street.  
 

As a result, on balance, it is 
considered that the room and its 
overall amenity with the open space 
is acceptable in its context. 

(d) private open space 

if at least the following private open space areas are 
provided (other than the front setback area):  

(i)  one area of at least 20 square metres with a 
minimum dimension of 3 metres is provided for the use 
of the lodgers, 

(ii)  if accommodation is provided on site for a boarding 
house manager—one area of at least 8 square metres 
with a minimum dimension of 2.5 metres is provided 
adjacent to that accommodation, 

The amended private open space 
area provides 1 space that is 
approximately 31.1sqm in area.   
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(e)  parking 

if:  

(i)  in the case of development in an accessible area—
at least 0.2 parking spaces are provided for each 
boarding room, and 

(ii)  in the case of development not in an accessible 
area—at least 0.4 parking spaces are provided for each 
boarding room, and 

(iii)  in the case of any development—not more than 1 
parking space is provided for each person employed in 
connection with the development and who is resident 
on site, 

No changes to the approved 
development in this regard. 

(f) accommodation size 

if each boarding room has a gross floor area (excluding 
any area used for the purposes of private kitchen or 
bathroom facilities) of at least:  

(i)  12 square metres in the case of a boarding room 
intended to be used by a single lodger, or 

(ii)  16 square metres in any other case. 

Each boarding house room 
accommodating 1 lodger has an 
area greater than 12sqm. Each 
boarding house room 
accommodating 2 lodgers has an 
area greater than 16sqm. 

(3)  A boarding house may have private kitchen or 
bathroom facilities in each boarding room but is not 
required to have those facilities in any boarding room. 

Each boarding room maintains a 
bathroom and a kitchenette.  
 

(4)  A consent authority may consent to development to 
which this Division applies whether or not the 
development complies with the standards set out in 
subclause (1) or (2). 

As discussed throughout this report, 
it is recommended that consent be 
granted to the application. 

30    Standards for boarding houses 
 

(1)  A consent authority must not consent to 
development to which this Division applies unless it is 
satisfied of each of the following: 

 

(a)  if a boarding house has 5 or more boarding rooms, 
at least one communal living room will be provided, 

One (1) communal living room is 
maintained to service 9 boarding 
rooms. 

(b)  no boarding room will have a gross floor area 
(excluding any area used for the purposes of private 
kitchen or bathroom facilities) of more than 25 square 
metres, 

The modified development does not 
result in any boarding rooms having 
an area exceeding 25sqm 
(excluding any area used for the 
purposes of private kitchen or 
bathroom facilities). 
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(c)  no boarding room will be occupied by more than 2 
adult lodgers, 

Development consent D/2017/303 
conditioned for each room to have a 
maximum capacity for 2 lodgers 
with the exception of Boarding 
Room 7, and the total amount of 
lodgers to be 17. No changes to the 
approved development are 
proposed in this regard. 

(d)  adequate bathroom and kitchen facilities will be 
available within the boarding house for the use of each 
lodger, 

Each modified boarding room 
maintains bathroom and kitchen 
facilities. 

(e)  if the boarding house has capacity to 
accommodate 20 or more lodgers, a boarding room or 
on site dwelling will be provided for a boarding house 
manager, 

The boarding house had an 
approved capacity to accommodate 
17 lodgers under consent 
D/2017/303, with the proposed 
modifications not affecting the 
approved development in this 
regard.  

(f)    (Repealed)  

(g)  if the boarding house is on land zoned primarily for 
commercial purposes, no part of the ground floor of the 
boarding house that fronts a street will be used for 
residential purposes unless another environmental 
planning instrument permits such a use, 

No changes to the approved 
development in this regard. 

 

(h)  at least one parking space will be provided for a 
bicycle, and one will be provided for a motorcycle, for 
every 5 boarding rooms. 

The approved development 
provided 3 bicycle and 2 motorcycle 
parking spaces. No changes to the 
approved development are 
proposed in this regard. 

30A Character of local area  

A consent authority must not consent to development 
to which this Division applies unless it has taken into 
consideration whether the design of the development is 
compatible with the character of the local area. 

The modified development is not 
considered to alter the approved 
development’s compliance with the 
above clause.  

52 – No subdivision of boarding houses 
 

A consent authority must not grant consent to the 
strata subdivision or community title subdivision of a 
boarding house. 

Satisfactory.  

 
5(a)(iii) State Environmental Planning Policy (Housing) 2021 

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires 
consideration of any EPI that has been subject to public consultation. The subject application 
was submitted on 5 November 2021. At this time, State Environmental Planning Policy 
(Housing) 2021 (Housing SEPP) was a draft EPI, had been publicly exhibited and was 
imminent and certain. The Housing SEPP commenced on 26 November 2021. Under the 
savings provisions of the SEPP Housing 2021 – Schedule 7 (2)(a) any development 
application made but not yet determined on or before the commencement date of the new 
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SEPP is to apply the provisions of the former SEPP. Regardless the consent authority in its 
determination of the current application must consider the provisions of new SEPP.   
 
In accordance with the findings in Tamvakeras v Inner West Council [2022] NSWLEC 1140, 
SEPP (ARH) 2009 and Housing SEPP 2021 are not required to be considered concurrently. 
However, the Housing SEPP should be considered on the basis that it is certain and imminent, 
and in the public interest that it be considered, as it is shaping the future development in 
boarding houses (SEPP ARH). 
 
An assessment of these provisions is found below:  
  
Clause   Standard   Proposed   Compliance   
23 - Zone may be 
carried out on land  

23 - Zone may be carried out 
on land. 

Boarding houses are permitted 
within the B2 – Local Centre 
Zone. 

Yes  

24(2)(a) - FSR  2:1 or 408sqm  The maximum allowable FSR 
under Clause 4.4A LEP 2013 is 
1.5:1 – with the ARH SEPP 
‘bonus’ of 0.5:1 results in a FSR 
to which the application cannot 
be refused of 2:1.  
 
The approved development 
proposed an FSR of 1.97:1. As 
a result of the amendments with 
the private open space, 
communal living room and 
boarding room 9 on the second 
floor, the FSR of the modified 
development is 1.72:1. 

Yes  

24(2)(e) Solar 
Access  

Min 3 hours direct sunlight 
between 9am-3pm for at least 
one communal living area  

The submitted shadow 
diagrams have confirmed that 
the ground floor communal 
living room does not receive 3 
hours of solar access. 
However, for the reasons 
outlined above under the 
assessment of ARH SEPP, the 
proposed communal living area 
is considered acceptable on 
merit. 

Yes  

24(2)(f) Communal 
living area  

For a boarding house 
containing 6 boarding rooms a 
total of at least 30sqm of 
communal living area, and 
minimum dimensions of 3m for 
each communal living area  

A total of 15sqm of communal 
living area is proposed.   

No, however 
acceptable on 

merit 

24(2)(h) Communal 
open spaces  

A total area of at least 20% of 
the site area, (this being 
204sqm) and each with 
minimum dimensions of 3m  

The boarding house provides 
an area of 31.1sqm (15.25%) of 
communal open space. The 
site is required to provide 
40.8sqm of communal open 
space since this equates to 
20% of the site area. 
 
Given the constraints that are 
presented by an existing 
approved development under 
D/2017/303 and the transition 

No, however 
acceptable on 

merit  
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between the requirements of 
the ARH SEPP and Housing 
SEPP, additional communal 
open space cannot be 
accommodated without 
resulting in the decreases of the 
size of boarding rooms, which 
would result in a non-
compliance with another 
development standard to 
achieve compliance with the 
above clause.  

24(2)(i) Parking  0.2 spaces per boarding room 
in accessible areas  

2 car parking spaces are 
proposed to service 9 boarding 
rooms, which exceeds the 
minimum requirement of 1.8 
spaces.   

Yes  

25(1)(a) Maximum 
room sizes  

No boarding room will have a 
gross floor area of more than 
25sqm excluding private 
kitchen or bathrooms  

No rooms are greater than 
25sqm. 

Yes  

25(1)(b) Maximum 
occupation  

No more than 2 adult lodgers 
with occupy each room  

No more than 2 adult lodgers 
are proposed to occupy each 
room. 

Yes  

25(1)(c) Adequate 
facilities  

Adequate bathroom and 
kitchen facilities are available 
for use of each lodger  

Each modified boarding room 
maintains bathroom and 
kitchen facilities. 

Yes  

25(1)(e) Business 
zoned land  

If the site is zones primarily for 
business purposes, the ground 
floor cannot be used for 
residential uses.  

A residential use of the ground 
floor is proposed, as boarding 
room 1 on the ground floor is an 
adaptable unit. As boarding 
room 1 was approved on the 
ground floor under D/2017/303, 
this existing non-compliance is 
acceptable on merit,   

No, discussed 
below in further 

detail  

25(1)(f) Communal 
Living Area 

If at least 6 rooms are 
proposed, there is at least 1 
communal living area  

One communal living area is 
proposed.  

Yes  

25(1)(h) 
Accommodation 
Size  

Excluding private kitchen and 
bathroom facilities each single 
lodger room is a minimum of 
12sqm and 16sqm in any other 
case  

Each boarding house room 
accommodating 1 lodger has 
an area greater than 12sqm. 
Each boarding house room 
accommodating 2 lodgers has 
an area greater than 16sqm. 

Yes  

25(2)(a) 
Compatibility with 
local and/or desired 
future character  

The design of the boarding 
house will be compatible with 
the desirable elements of the 
character of the local area, or 
for precincts undergoing 
transition, the desired future 
character of the precinct  

The overall form and character 
of the proposed development is 
considered to be compatible 
with the existing and desired 
future character of the local 
area.   

Yes 
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25(2)(c) Building 
separation  

If the boarding house has at 
least 3 storeys the building will 
comply with the minimum 
building separation distances 
specified in the Apartment 
Design Guide  
  
Up to four storeys 
(approximately 12m): 

• 12m between 
habitable rooms/ 
balconies; 

• 9m between habitable 
and non-habitable 
rooms;  

• 6m between non-
habitable rooms 

The ground floor commercial 
space and kitchen, along with 
boarding rooms 5 and 8 adjoin 
the common boundary with 743 
Darling Street and therefore 
provide no building separation. 
The ground floor garage and 
boarding room 2 are built to the 
boundary adjoining 1 Oxford 
Street and provide 
approximately 800mm from the 
adjoining dwelling on this lot.  

No, discussed 
below in further 

detail  

25(2)(d) 
Motorcycle  
Parking  

At least 1 motorcycle parking 
space will be provided for 
every 5 boarding room  

2 motorcycle spaces for the 9 
rooms are proposed.  

Yes  

25(2)(e) Bicycle 
parking  

At least 1 bicycle parking 
space will be provided for each 
boarding room  

3 bicycle spaces for the 9 
rooms are proposed, which 
equates to a shortfall of 6 
spaces.   

No, discussed 
below in further 
detail  

26(1) Must be used 
for affordable 
housing in 
perpetuity  

Development consent must not 
be granted under this Division 
unless the consent authority is 
satisfied that from the date of 
the issue of the occupation 
certificate and continuing in 
perpetuity, the boarding house 
will be used for affordable 
housing, and, the boarding 
house will be managed by a 
registered community housing 
provider  

The development is not 
proposed to be affordable 
housing.  

No, discussed 
below in further 
detail  

  
The proposal is inconsistent with additional measures within the Housing SEPP that have 
come into effect following approval of the original development under the ARH SEPP, 
including an undersized communal open spaces and living areas, the provision of residential 
accommodation on the ground floor shortfall in bicycle parking and building separation 
requirements. As previously discussed, the proposal seeks to modify an existing development 
consent for the construction of a new three storey mixed use building which includes a nine 
(9) room boarding house accommodating 17 lodgers. As the built form is already established 
by the approved development, no further parking or building separation can be 
accommodated. The built form was approved prior to building separation requirements under 
the Housing SEPP coming into effect. In addition, the shortfall of communal open spaces 
under the Housing SEPP is reasonable considering that the private open space complies with 
the ARH SEPP, the applicable planning instrument at the time of the original development’s 
determination and lodgment of the subject modification. 
  
However, the listed non-compliances are generally consistent with the requirements with 
SEPP Affordable Rental Housing 2009 listed above. As such the consent authority is required 
to ensure compliance with the lesser standard. In this instance the proposal is compliant with 
the lesser requirements outlined within SEPP Affordable Rental Housing 2009 and is therefore 
acceptable. With regards to permissibility the current proposal is obtains is permissibility 
through the provisions of the SEPP 2009 Affordable Rental Housing.  
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Additionally, boarding houses under the Housing SEPP are required to be held as affordable 
housing in perpetuity and managed by a registered not for-profit community housing provider. 
The application is not proposed to be affordable housing as required by Clause 26(1). Whilst 
boarding houses provide an affordable housing option to the public, there was no previous 
requirement under ARH SEPP which necessitated boarding houses to be held as affordable 
housing in perpetuity and managed by a registered not for-profit community housing provider.  
  
These non-compliances are considered for the reasons discussed earlier in this report in 
consideration of ARH SEPP.  
 
5(a)(iv) Leichhardt Local Environment Plan 2013 (LLEP 2013) 

The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 – Aims of the Plan 
• Clause 2.3 – Zone Objectives and Land Use Table 
• Clause 2.7 – Demolition Requires Development Consent  
• Clause 4.3A – Landscaped Areas for Residential Accommodation in Zone R1 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.4A – Floor Space Incentives for Active Street Frontages 
• Clause 4.5 – Calculation of Floor Space Ratio and Site Area 
• Clause 5.10 – Heritage Conservation 
• Clause 6.1 – Acid Sulphate Soils 
• Clause 6.2 – Earthworks 
• Clause 6.4 – Stormwater Management 
• Clause 6.11A – Residential Accommodation in Zone B1 and Zone B2 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The objectives of the B2 – Local Centre Zone are:  
 

• To provide a range of retail, business, entertainment and community uses that serve 
the needs of people who live in, work in and visit the local area. 

• To encourage employment opportunities in accessible locations. 
• To maximise public transport patronage and encourage walking and cycling. 
• To ensure that development is appropriately designed to minimise amenity impacts. 
• To allow appropriate residential uses to support the vitality of local centres. 
• To ensure that uses support the viability of local centres. 
• To provide a mixture of compatible land uses. 
• To reinforce and enhance the role, function and identity of local centres by encouraging 

appropriate development to ensure that surrounding development does not detract 
from the function of local centres. 

• To integrate suitable business, office, residential, retail and other development in 
accessible locations. 

 
It is considered that the proposal provides a balance across the objectives by maintaining both 
residential and commercial uses within the local centre. It also offers a level of servicing 
(including car, bicycle and motorcycle parking), consistent with regard to the ARH SEPP and 
the above.  
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It is not considered that the proposal will result in adverse amenity impacts to surrounding 
properties that can be reasonably protected when assessed against the controls, in particular 
the residential properties along Oxford Street. The amenity of future occupants is considered 
to be improved, as a result of enhancing site facilities for each room, along with a collectively 
improved configuration of the communal living room and outdoor private open space area. 
 
As a result, the proposal is considered to satisfy the objectives of the zone. 
 

(ii) Development Standards 

 
a. Clause 4.4 – Floor Space Ratio 

 
No changes are proposed – the application seeks consent for internal alterations to the 
approved built form. 

 

(iii) Clause 6.4 Stormwater management 

 
Council’s Development Engineer has assessed the proposal and, subject to existing 
stormwater conditions being retained as part of any modified development consent, raised no 
concerns and the proposed modification complies with this clause.  
 

(iv) Clause 6.11A – Residential Accommodation in Zone B1 and Zone B2 

 
Compliance with Clause 6.11A of the LLEP 2013 is not affected for the following reasons: 
 

• No amendments are proposed which affect the land uses of the approved 
development, given the building will continue to comprise of a mixed-use 
development, including residential accommodation; 

• The building maintains active street frontages; and 
• As minimal changes are proposed to the external finishes and overall building 

facades, the building maintains compatibility with the desired future character of the 
area in relation to its bulk, form, uses and scale. 

 
 
5(b)(v) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
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Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 2018 Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

Draft Inner West Local Environmental Plan 2020 Yes 

 
5(c)  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
5(d)(i) Leichardt Development Control Plan 2013 
 
The following provides a summary of the relevant provisions of the Leichhardt Development 
Control Plan 2013 (LDCP 2013).  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
B3.1 Social Impact Assessment  N/A 
B3.2 Events and Activities in the Public Domain (Special Events)  N/A 
  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis No change 
C1.2 Demolition No change 
C1.3 Alterations and additions No change 
C1.4 Heritage Conservation Areas and Heritage Items N/A 
C1.5 Corner Sites No change 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination No change 
C1.9 Safety by Design No change 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking No change 
C1.12 Landscaping N/A 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management N/A 
C1.15 Signs and Outdoor Advertising N/A 
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C1.16 Structures in or over the Public Domain: Balconies, Verandahs and 
Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and Rock 
Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
C2.2.5.5 Rozelle Commercial Distinctive Neighbourhood and C2.2.5.5(a) 
Darling Street Sub Area 

Yes 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  No change 
C3.3 Elevation and Materials  No change 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  No change 
C3.6 Fences  N/A 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space (POS) Refer to 

ARH SEPP 
C3.9 Solar Access  Refer to 

ARH SEPP 
C3.10 Views  No change 
C3.11 Visual Privacy  No change 
C3.12 Acoustic Privacy  No change 
C3.13 Conversion of Existing Non-Residential Buildings  No change 
C3.14 Adaptable Housing  No change 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes 
C4.2 Site Layout and Building Design No change 
C4.3 Ecologically Sustainable Development No change 
C4.4 Elevation and Materials No change 
C4.5 Interface Amenity Yes – 

Discussion 
below 

C4.6 Shopfronts N/A 
C4.15 Mixed Use No change 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  Yes 
D2.5 Mixed Use Development  Yes 
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Part E: Water N/A 
  
Part F: Food N/A 
  
Part G: Site Specific Controls  
Insert specific control if relevant N/A 

 
C1.7 Site Facilities 
 
Private laundry facilities are proposed to 7 out of 9 boarding rooms as part of the modified 
development, with the exceptions being boarding rooms 5 & 6. The provision of private laundry 
facilities are considered to improve on-site amenity, as this provides each dwelling with site 
facilities and thus enhances the approved development’s compliance with Part C1.7 (Site 
Facilities) of the LDCP 2013.  
 
Acoustic impacts from the laundry facilities are considered acceptable, given that aside from 
boarding room 7, all other boarding rooms have the laundries situated as far as practical away 
from the nearest glazing that services each room. Whilst the laundry is situated near the 
bathroom along the north-east elevation for Boarding room 7, the boarding room has a 
sufficient setback from the nearest dwellings at 743 Darling Street and 1 Oxford Street, in 
which it is deemed that acoustic privacy impacts will be acceptable as a result. 
 
C1.10 Equity of Access and Mobility & C3.14 – Adaptable Housing 
 
Tactile indicators, along with complying stair handrails to both sides are proposed on both 
sides of all staircases within the development. The amendments proposed are based upon 
the advice from the Access Management Plan that was prepared in response to condition 10 
of development consent D/2017/303.  
 
Condition 10. d) required the ground floor boarding room (Boarding Room No. 1) to be made 
adaptable, in which the subject application has clearly nominated Boarding Room 1 as an 
adaptable unit as part of the application. 
 
C1.11 Parking 
 
The amended proposal seeks to maintain the 2 car parking spaces that were approved to the 
operative consent, along the number of motorcycle parking spaces (2) and bicycle spaces (3) 
that is required under ARH SEPP. No changes are proposed regarding the allocation of these 
parking spaces, in which the requirements of the deferred commencement conditions to make 
development consent D/2017/303 operational required the two (2) car parking spaces to be 
allocated to the boarding rooms.  
 
Amendments are proposed to the bicycle parking spaces, which have occurred because of 
consolidating the bin storage area. The amendments to the bin storage area and bicycle 
parking spaces have significantly reduced the accessibility for the sewer vent, given no access 
diagrams have been provided to accompany these aspects of the proposed modifications. 
However in light of this, there are no requirements under ARH SEPP 2009 or the LDCP 2013 
which necessitate such a requirement. As such, refusal cannot be granted on this basis. 
 
As a result, it is considered that the proposal satisfies the parking provisions of ARH SEPP 
and this Clause.  
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C4.5 Interface Amenity 
 
As the site resides on the interface between the B2 and R1 zones, Clause 4.5 – Interface 
Amenity of the LDCP 2013 has been considered for assessment. The objectives are: 
 

O1 To ensure that development does not impact the surrounding area or cause 
unreasonable nuisance to any other use by way of: 

 
a. Noise 
b. Odour 
c. Vibration 
d. Overshadowing; and  
e. Overly bulky or overbearing development that significantly reduces outlook or privacy  

 
As the proposed modifications do not alter the approved built form that was previously 
considered to be reasonable in its context, the modified development maintains a built form 
that demonstrates acceptable interface amenity for the surrounding residential properties. The 
modifications which may present some impact upon nearby residential properties are the 
amendments to the configuration of the communal area, private open space (POS), and 
boarding room 9 on level 2, given the private open space and covered walkway are elevated 
and open when viewed from the public domain. 
 
As the operative consent for the site endorsed a POS area that was open on level 2, which 
may present impacts such as acoustic privacy concerns for the surrounding residential 
properties, it is not considered that the proposal results in adverse amenity impacts to 
surrounding properties that can be reasonably protected. As such, it is considered that the 
modifications do not result in a greater impact that the configuration that was approved under 
D/2017/303, and that the proposal maintains its relationship between the business and 
residential zone in this instance.  
 
C3.11 Visual Privacy and C3.12 Acoustic Privacy 
 
The modified proposal is not considered to present any greater visual or acoustic privacy 
impacts than the approved development. The relocation of the outdoor private open space 
towards the corner of Darling Street and Oxford Street increases the separation of this space 
from the nearest residential properties. 
 
In relation to potential external noise from the amendments to the outdoor area, the specific 
ongoing condition for no entertainment in the form of amplified music on any part of the outdoor 
area at any time is maintained as part of the recommendation. As no amendments are 
proposed to the Plan of Management, (which provides controls for the lodgers and their onsite 
behaviour) it is not anticipated that any adverse noise shall be generated, however if this does 
occur, it can be investigated and action taken as necessary. 
 
Part D – Energy (Waste) 
 
The modified development incorporates amendments to the approved waste storage areas, 
as the provision of the ground floor accessible communal area results in the removal of the 
bin storage area that previously adjoined the approved ground floor laundry/store room. 
Subsequently, the two (2) separate bin storage spaces have been consolidated into one space 
which adjoins the on-site detention area. 
 
In relation to commercial waste management, advice has been provided that subject to the 
doorway from the commercial bin storage room to the street being free of obstructions such 
as steps and having a minimum wall to wall clearance of 1200mm, no concerns are raised.  
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In relation to residential waste management, deferred commencement condition 1. e) required 
the residential bin storage area must have a minimum floor area of 5.2sqm to accommodate 
a minimum of: 
 
i) four (4) 240L general waste bins (red lid); 
ii) one (1) 240L paper recycling bin (blue lid); and 
iii) one (1) 240L co-mingled container recycling bin (yellow lid). 
 
The amended plans demonstrate that the total area for waste storage equates to 
approximately 5.54sqm, which exceeds the minimum area required to activate development 
consent D/2017/303. The amended plans demonstrated that the bin storage area is not self-
contained there will be no steps or gradient. However, this access arrangement does not 
change from the approved development.  
 
Advice has been provided that the space for 6x240L bins will be inadequate for the waste and 
recycling needs of a building containing 9 boarding rooms, and the lack of bulky waste storage 
space will present ongoing concerns for the residents of these boarding rooms. However as 
outlined above, the modifications proposed a net increase in the dedicated waste storage on 
site, and does not alter any existing access arrangements that were previously approved. 
 
In regard to waste collection for the building, standard conditions are maintained in relation to 
bins only being placed on the street for collection and not to be left on the footpath on either 
Darling Street or Oxford Street. Additional conditions have been recommended in relation to 
demolition and construction, as well as design of the bin storage area. 
 
5(e) The Likely Impacts 
 
The assessment of the application demonstrates that, subject to the recommended conditions, 
the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 

Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework to 
surrounding properties from 11 November 2021 to 2 December 2021. 
 
Thirteen (13) submissions were received in response, in which the following concerns were 
raised: 
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Concern   Comment 

Communal Area / Private 
Open Space 

Downsizing and relocation 
of communal area and 
removal of private open 
space 

The original set plans lodged as part of this application 
proposed a walkway on level 2, which removed the private 
open space area that was approved under application 
D/2017/303. This matter was identified in Council’s original 
assessment, in which the amended plans reinstated the 
private open space area to maintain compliance with ARH 
SEPP 2009. 

The communal living room has no minimum floor area 
requirements. However, there are solar access requirements 
which the amended location has not satisfied, which are 
discussed separately in this report. 

Car Parking 

Removal of car parking 
and need for additional off-
street car parking 

See assessment section above. The approved development 
provided 2 on-site car parking spaces. No changes to the 
approved development are proposed in this regard. 

Accessibility 

Bikes and motorbikes 

See assessment section above. The approved development 
provided 3 bicycle and 2 motorcycle parking spaces. No 
changes to the approved development are proposed in this 
regard. 

Changes in room lay-out See assessment section above. The modified room layouts 
do not result in any rooms being smaller than the approved 
room layouts or smaller than what the requirements of ARH 
SEPP permit. 

Reduced amenity of 
neighbouring properties 

See assessment section above. An assessment has 
determined that the modified proposal does not result in 
adverse amenity impacts upon surrounding residential 
properties. 

Reduced on-site amenity 
of occupants 

Solar access 

Communal area/private 
open space concerns 

Laundries in bedrooms 

Lack of on-site storage 

See assessment section above. An assessment has 
determined that the modified proposal is acceptable with 
regards to solar access, the configuration of the communal 
living area and private open space area, the provision of 
laundries within each boarding and on-site storage. 
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Waste management  See assessment section above. An assessment has 
determined that the modified proposal is reasonable with 
regards to waste management. Condition 6 requires all 
domestic and commercial waste bins to not be placed in the 
road frontage until after 7.00pm on the day prior to collection 
and are to be returned to their on-site storage location within 
two (2) hours of the bins being collected by Council. 
Condition 22. e) of consent D/2017/303 requires a clear 
statement within the Waste Management Plan of 
responsibility for the transferral of waste and recycling bins 
within the property and between floors where applicable to 
the collection point in accordance with DCP 2013. No 
changes are proposed to the condition or this requirement 
under this application. 

Removal of signage 

Notification signage 

It is noted that Council’s Community Engagement 
Framework states that if Council is notified that the sign is 
removed or destroyed before the end of the notification 
period, the sign will be replaced. Whilst Council was informed 
of this matter prior to the end of the notification period, the 
application was notified for a period of time which enabled 
enough submissions to be received that exceeded Council’s 
Delegation. As such, the removal of notification signage is 
not considered to prejudice neighbour notification in this 
instance. 

Proposed skylight for 
bedroom 2 

Whilst the skylight for boarding room 2 is proposed for 
removal, the room maintains glazing along the southern 
elevation akin to the adjoining boarding room 3. As such, the 
removal of the skylight simply results in boarding room 2 
providing a level of solar access that is identical to the 
adjoining boarding room. 

Consideration of noise 
and disturbance from AC 
unit 

The air-conditioning (AC) units originally proposed in 
boarding rooms 2, 3, 8 and on the non-trafficable roof space 
adjoining boarding room 7 have all been removed from the 
amended plans. Furthermore, conditions 4 and 11 of consent 
D/2017/303 provide appropriate measures with regards to 
installation of air-conditioning units. 

Low floor to ceiling 
heights 

No changes are proposed to the internal floor to ceiling 
heights of the approved development.  

No details of external 
finishes 

The proposed entrances off Oxford and Darling Street are 
proposed to be aluminium framed with glazing, which is 
consistent with annotations of the approved development. No 
changes are proposed to the external materials of the 
approved building. 

Bulk and scale No changes are proposed to the approved built form, and 
therefore the modified development proposes no increase in 
the overall bulk and scale.  
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Overdevelopment  No additional floor area is proposed under this modification, 
and no additional boarding rooms are proposed within the 
development.  

No on-site manager The number of lodgers (less than 20) does not require a 
mandatory ‘on site’ boarding manager. The subject 
modification does not propose any amendments that would 
necessitate the requirement for an ‘on site’ boarding 
manager. 

Undermining of original 
determination 

The proposal is for a section 4.55 modification, in which an 
applicant has a right to request a modification to an approved 
development application under the EP&A Act within reason. 
In the planning assessment of the application, it is considered 
that the proposed modifications are of minimal environmental 
impact when considered in context of the approved 
development. 

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in other sections above. 
 
- Community Services/Social Planning 
- Building Certification 
- Development Engineer 
- Waste Management Residential 
- Waste Management Commercial 
 
6(b) External 
 
- Nil 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions/7.12 levies are not payable for the proposal.  
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8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Section 4.55 of the Environmental Planning and Assessment Act 1979, State Environmental 
Planning Policy (Affordable Rental Housing) 2009, Leichhardt Local Environmental Plan 2013 
and Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape. Upon assessment of the application, the proposal is 
considered to be in the public interest.  
 
The application is considered suitable for approval, subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to S4.55(2) of the Environmental Planning and Assessment Act 
1979, grant consent to Application No. MOD/2021/0441 to modify approval for the construction 
of a three storey mixed use building, comprising commercial use to Darling Street and a nine 
(9) room boarding house and associated vehicle, motorcycle and bicycle parking, seeking 
various changes, including amendments to access, boarding room layouts, bin storage, 
communal area and parking at 745 Darling Street, Rozelle subject to the conditions listed in 
Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Original Conditions of Consent – D/2017/303 
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Attachment D – Plans of Operative Consent – D/2017/303 
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