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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1067 
Address 143-149 Norton Street LEICHHARDT  NSW  2040 
Proposal Provide an additional storey to a three (3) storey mixed use development 

with parking approved under Development Application D/2018/427 
Date of Lodgement 02 November 2021 
Applicant Xinvest Pty Ltd 
Owner HMMA Properties Pty Ltd 
Number of Submissions Initial: 2 (one objection, one in support) 
Value of works $534,074.00 
Reason for determination at 
Planning Panel 

SEPP 65 (4 storeys or above) 

Main Issues • Incompatibility with the streetscape and inconsistent with desired 
future character controls 

• Adverse height, bulk and scale impacts to the east-adjoining 
properties 

• Non-compliance with Clause 4.4, 4.4A and 6.11A of Leichhardt LEP 
2013  

• Inadequate separation to the eastern boundary as required in the 
Apartment Design Guide 

• Inadequate information - updated Geotechnical and Structural 
Engineering report not provided 

Recommendation Refusal  
Attachment A Reasons for Refusal 
Attachment B Draft conditions of consent (in the event the Panel resolves to approve 

the application) 
Attachment C Plans of proposed development 
Attachment D Statement of Heritage Significance  
Attachment E  Architectural Excellence Panel Minutes 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for an additional storey 
to a three (3) storey mixed use development with parking approved under Development 
Application D/2018/427 at 143-149 Norton Street LEICHHARDT  NSW  2040. 
 
The application was notified to surrounding properties and 2 submissions (one opposition and 
one in support) were received in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Incompatibility with the streetscape and inconsistent with desired future character 
controls; 

• Excessive height, bulk and scale impacts when viewed from the private open spaces 
of the east adjoining properties (23 Short Street and 4 Arthur Street); 

• Non-compliance with Clause 4.4A of Leichhardt LEP 2013, and thus, the applicable 
FSR development standard; 

• Inadequate separation to the eastern boundary as required in the Apartment Design 
Guide; and 

• Inadequate information - Updated Geotechnical and Structural Engineering report not 
provided. 

 
The non-compliances not considered to be acceptable and is recommended for refusal for 
reasons outlined above and discussed in detail later in this report.  
 
2. Proposal 
 
The proposed development seeks consent for an additional residential level to the 3-storey 
mixed use (retail/residential) development approved under Development Consent D/2018/427 
at 143-149 Norton Street, Leichhardt. 
 
As amended, the proposal will add an additional level consisting of home offices and result in 
the removal of the four (4) roof terraces approved for Units 5-8 under the development 
consent. 
 
The proposal will not result in any changes to the approved retail level, car parking, waste 
management and residential levels other than the provision of internal stair access from Level 
2 to Level 3. 
 
3. Site Description 
 
The subject site is located on the eastern side of Norton Street, between Short Street and 
Allen Street.  
 
The site, known as 143, 145, 147 and 149 Norton Street, are Lots 1, 2, 3 and 4 in DP 33422. 
Each of the lots have the benefit of cross easements for use of a 3.05 metre wide Right of 
Carriageway providing access off Short Street to the rear boundary of the site. 
 
The site is rectangular in shape with frontage to Norton Street and Right of Way of 19.405 
metres and side boundaries of 35.059 metres (north) and 35.05 metres (south). 
 
The site has a total area of 805.60 square metres. 
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The subject site is currently occupied by four (4) single storey retail shops, currently vacant. 
The site is centrally located in the Norton Street commercial precinct. 
 
The surrounding development comprises:- 
 

• to the north: a 2-storey attached commercial building with residential over  (151 Norton 
Street); 

• to the east: a single storey semi-detached dwelling (23 Short Street); 
• to the south: a 2-storey commercial building (141 Norton Street); and 
• to the west: 2-storey retail shops with residential over (160-164 Norton Street) 

 
The subject site is not listed as a heritage item. The property is located within a conservation 
area. The property is identified as a flood prone lot. 
 

 
View of Norton Street of the subject property 
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Zoning Map 

 
 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 

 

Application Proposal Decision & Date 

BA5354 149 Norton Street 

Alterations to Barber’s shop 

Approved  

20-Nov-1962 

DA4019 145 Norton Street 

Coin operated Laundry & Res. 

Approved  

16-Mar-1971 

BA10424 149 Norton Street 

Alterations to shop front 

Approved  

13-Jun-1972 

D/2004/530 143 - 149 Norton Street 

Demolition of existing buildings and construction of 
a four storey mixed commercial and residential 
building, comprising of three commercial 
tenancies, nine residential dwellings, ground level 
parking and balcony over footpath. 

Refused on 
Appeal 

30-May-2005 
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D/2005/455 143 - 149 Norton Street 

Demolition of all existing structures on the site, 
construction of a mixed use commercial/residential 
building containing 8 residential units and 3 
commercial tenancies with parking for 11 vehicles 
in total., , Please note: this application is being 
renotified to include the proposed roof plan. 

Approved  

27-Feb-2007 

D/2013/584 143 Norton Street 

Alterations and additions to existing building 
including replacing the shop front. Change of use 
to cafe/bakery with hours of operation from 6:30 am 
to 9:30 pm, 7 days a week. 

Approved  

05-May-2014 

PREDA/2016/202 Removal of trees, demolition of existing structures 
and construction of a 3 storey mixed development 
over one basement level. 

Issued  

23-Jan-2017 

PREDA/2017/351 Removal of trees, demolition of existing structures 
and construction of a 3 storey mixed use 
development. 

Issued  

01-May-2018 

D/2018/427 Removal of trees, demolition of existing structures 
and construction of a three storey mixed use 
development comprising retail, parking and waste 
facilities on the ground floor and eight residential 
units on the first and second floors, with Units 1-4 
also comprising individual roof terraces. 

Deferred 
Commencement 

Approval 

28/05/2019 

(Made 
operational  

20- Aug-2021) 

 

Surrounding properties 

 

Application Proposal Decision & Date 

BA/1990/588 141 Norton Street 

Second Storey addition to shop 

Approved  

22-Nov-1990 

BA/1997/457 141 Norton Street 

Alterations and additions – Shop/Residence 

Approved  

13-Oct-1997 

D/2017/147 151 Norton Street 

Alterations and additions to existing building and 
construction of a dwelling at first and second floors 
at the rear. 

Approved 
Operational 

Consent  

16-Jul-2018 
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M/2018/143 151 Norton Street 

Modification of Development Consent D/2017/147 
seeking various changes, including: changes to 
ground floor entry; addition of fire rated blade 
walls to rear; and wall finish amendment to rear 
unit. 

Approved  

09-Oct-2018 

D/2018/490 168  Norton Street 

Demolition of all structures on site. Site 
remediation.  Construction of a part 5/part 6 storey 
building to provide residential accommodation for 
seniors and associated community use at ground 
level, plus a new retail shop fronting Norton Street 
at ground floor level. Fifty independent living units 
are proposed, of which eight will be affordable. Two 
levels of basement car parking are proposed 
providing parking for 57 vehicles. 

Approved 
Deferred 

Commencement  

04-Jul-2019  

(Made 
Operational:  

30-Jan-2020)  

MOD/2020/0167 168  Norton Street 

Section 4.55(1) Modification of Development 
Consent D/2018/490 seeking to modify the 
approved development description to make correct 
reference to the number of approved independent 
living units to ensure consistency with the approved 
plans 

Approved 

29-May-2020 

MOD/2020/0369 168  Norton Street 

Section 4.55(1A) Modification of Development 
Consent D/2018/490 which approved construction 
of a multi storey residential development for seniors 
and associated community use plus retail shop 
fronting Norton Street, seeking various internal and 
external changes 

Approved 

25-Feb-2021 

MOD/2021/0249 168  Norton Street 

Section 4.55(1A) Modification of Development 
Consent D/2018/490 which approved new seniors 
and associated community use and retail building 
with parking and site remediation, seeking to delete 
Condition 39(b) to allow for a timber look batten 
fence in-lieu of a lapped and capped fence 

Approved 

12-Jul-2021 

D/2014/717 173 Norton Street 

Demolition of existing buildings and construction of 
a mixed use development comprising 13 dwellings, 
1 retail premises and basement parking. 
Remediation of the site.  

Approved on 
Appeal  

17-Jun-2015 
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M/2015/269 173 Norton Street 

Modify D/2014/717 which approved demolition of 
existing buildings and construction of a mixed use 
development comprising 13 dwellings, 1 retail 
premises and basement parking, Remediation of 
the site. Modification involves  deletion of 3-
bedroom unit and part of ground floor business 
premises, and replacement with  4 x ground floor 
residential units and changes to parking, and lift 
over-run. 

Approved  

20-Jun-2016 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  

15/2/2022 Letter sent via the NSW planning portal requesting the application to be 
withdrawn. The following issues were raised: 
 

• Issues in relation to the proposed additional storey at the front 
(Western Building) 

• Issues in relation to the proposed additional storey at the rear 
(Eastern Building) 

• The proposed additional levels are not supported on heritage 
grounds 

• Issues in relation of additional loads from the proposed level 
7/3/22 Instead of withdrawing the application, the applicant submitted 

amended plans that comprise of the following changes: 
 

• Deletion of home office level for Units 1-4 fronting Norton Street; 
Removal of roof terraces and stair access for Units 5-8; 

• Reduction in floor area and increase in rear setback from rear 
lane for home office to Unit 5-8 on Level 3; 

• Change to roof form over home office level and introduction of 
dormer window; and 

• New skill ion metal roof concealed behind a parapet ends; and 
• Pre-formed awning to new windows on Level 3 facing courtyard 

(west). 
25/3/22 E-mail sent to applicant advising that the amended proposal was 

unlikely to be supported and recommended that the application be 
withdrawn. 

25/3/22 E-mail from Applicant confirming that the application will not be 
withdrawn. The amended proposal is a lesser development than the 
original notified application, and therefore, did not require renotification 
under the Community Engagement Framework and this report 
assesses the amended plans. 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 (Resilience and 
Hazards SEEP) 

• State Environmental Planning Policy No. 65 - Design Quality of Residential Apartment 
Development (SEPP 65) 

• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
(SEPP BASIX) 

• Leichhardt Local Environmental Plan 2013 (Leichhardt LEP 2013) 
 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the Resilience and Hazards SEPP requires the consent authority not 
consent to the carrying out of any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
The issues in relation to contamination have been addressed in D/2018/427 which requires 
remediation of the site. As the current proposal is in relation to the provision of additional levels 
to the approved development, the proposed works under this application do not result in any 
further issues in this regard.  
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
Design Quality Principles 
 
The development is subject to the requirements of SEPP 65 which prescribes nine design 
quality principles to guide the design of residential apartment development and to assist in 
assessing such developments. The principles relate to key design issues including context 
and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
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A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 
3 and 4 of the guide have been achieved. 
 
The development is not acceptable having regard to the nine design quality principles as it is 
considered to be of a form that is contrary to Principle 1 and 2, i.e: 
 

Principle 1: Context and Neighbourhood Character Good design responds and 
contributes to its context. Context is the key natural and built features of an area, their 
relationship and the character they create when combined. It also includes social, 
economic, health and environmental conditions. Responding to context involves 
identifying the desirable elements of an area’s existing or future character. Well 
designed buildings respond to and enhance the qualities and identity of the area 
including the adjacent sites, streetscape and neighbourhood. Consideration of local 
context is important for all sites, including sites in established areas, those undergoing 
change or identified for change. 
 
Principle 2 – Built Form and Scale “Good design achieves a scale, bulk and height 
appropriate to the existing or desired future character of the street and surrounding 
buildings. Good design also achieves an appropriate built form for a site and the 
building’s purpose in terms of building alignments, proportions, building type, 
articulation and the manipulation of building elements. Appropriate built form defines 
the public domain, contributes to the character of streetscapes and parks, including 
their views and vistas, and provides internal amenity and outlook.” 

 
The properties on the northern side of Short Street directly to the east of the proposed site are 
low density residential housing that predominately have a single-storey presentation to Short 
Street. The additional fourth level will be clearly visible from Short Street and a four-storey 
built form will introduce an overwhelming bulk and scale that does not provide an appropriate 
transition to the low-scale built forms Short Street streetscape on the northern side. The 
additional fourth level will also result in a development that will be inconsistent with the 
predominant forms, heights and scales characteristic of this part of Norton Street. 
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View from Short Street, centre of photo is the driveway associated with the subject site 
 
The proposal is also considered to result in excessive height, bulk and scale impacts to the 
private open spaces of the properties adjoining to the east, in particular 23 Short Street and 4 
Arthur Street where the 4 storey structure will be clearly visible and dominant from the private 
open spaces (see photo below) and a 4 storey form in this setting is considered to be intrusive 
in regards to visual bulk and massing. 
 

  
View from the rear private open space of No. 4 Arthur Street 
 
Therefore, the proposal is not of a form that is considered to be consistent with the Principle 
1 and Principle 2 of SEPP No. 65. 
 
Apartment Design Guide 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Clause 6A of the SEPP certain 
requirements contained within LDCP2013 do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The proposed additions are in the form of an additional level consist of providing an additional 
‘home office’ and bathrooms to the 4 units at the rear. As the number of apartments do not 
change, and there are no amendments to the levels below, there are no impacts to the 
compliance of the majority of provisions under the Apartment Design Guide which were 
already satisfied in the previously approved Development Application. 
 
However, the following provisions require further discussion as a result of proposed additions 
to the approved development. 
 
The following provides further discussion of the relevant issues: 
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
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Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ 
storeys) 

12 metres 6 metres 

 
• At the boundary between a change in zone from apartment buildings to a lower density 

area, increase the building setback from the boundary by 3m 
 
Comment: As the adjoining sites to the east of the subject are in the R1 General Residential 
which is a lower density area than the B2 Zoning of the subject site, the required separation 
to the rear boundary is 6 m + 3 m = 9 metres. The proposed windows at the rear associated 
with the proposed additional level are only 7205mm from the eastern boundary, and therefore, 
is contrary to the above provisions. As there are no immediate surrounding properties that 
have a 4th level with this setback, and there are potential sightlines into the private open spaces 
of the eastern adjoining properties, the proposed separation is not supported. 
 
Apartment Size  

The ADG prescribes the following minimum apartment sizes: 

 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 

Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 
the minimum internal area by 5m2 each. A fourth bedroom and further additional bedrooms 
increase the minimum internal area by 12m2 each. 

Comment: The proposed additional level which creates a “Home Office” and therefore units 
5-8 remain as 2 bedroom units, however there are additional bathrooms proposed. The sizes 
of the proposed apartments are as follows: 
 

Apartment  Minimum 
Internal Area 

Apartment Area  Complies 

Unit 5 80  m² 95 m²  Yes 

Unit 6 80  m² 108 m²  Yes 

Unit 7 80 m² 122 m²  Yes 

Unit 8 80 m² 122 m²  Yes 
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The proposal additions will comply with the minimum apartment size requirements, however, 
the proposal is not supported for reasons outlined elsewhere in this report. 
 

Apartment Layout 

The ADG prescribes the following requirements for apartment layout requirements: 

• Every habitable room must have a window in an external wall with a total minimum glass 
area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: Where there are some internal rearrangements to level 3 for access to the 
proposed new home office level on level 4, there are no impacts to room sizes or living area 
sizes compared to what was previously approved. 
 
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application satisfying the provisions of SEPP 
BASIX and will need to be referenced in any consent granted.  

 
5(a)(iv) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.5 - Additional permitted uses for land 
• Clause 2.7 - Demolition 
• Clause 4.4 - Floor Space Ratio 
• Clause 4.4A - Exception to maximum floor space ratio for active street frontages 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.3 – Development near zone boundaries 
• Clause 5.10 - Heritage Conservation 
• Clause 5.21 - Flood Planning 
• Clause 6.1 - Acid Sulfate Soils 
• Clause 6.2 - Earthworks 
• Clause 6.4 - Stormwater management 
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• Clause 6.8 - Development in areas subject to aircraft noise 
• Clause 6.11 - Adaptive reuse of existing buildings in Zone R1 
• Clause 6.13 - Diverse housing 

 
 

(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B2 under the LLEP 2013. The LLEP 2013 defines the development as: 
 
“mixed use development means a building or place comprising 2 or more different land 
uses.” 
 
The development is permitted with consent within the land use table. As discussed below, the 
development is considered to be inconsistent with the objectives of the B2 zone. 
 
Clause 1.2 – Aims of Plan  

 
The proposal: 

• Does not comply with the applicable Floor Space Ratio development standard;  
• Will have an adverse impact on the streetscape and Heritage Conservation Area, 

particularly due to the development being inconsistent with the predominant forms, 
heights and scales characteristic of this part of Norton Street; and  

• Will have detrimental amenity impacts on properties to the east adjoining properties, 
including in terms of height, bulk and scale impacts.  

Therefore, the proposal is contrary to the following objectives under Clause 1.2 of the 
Leichhardt LEP 2013:  

(c) to identify, protect, conserve and enhance the environmental and cultural heritage of      
Leichhardt 

(e) to protect and enhance the amenity, vitality and viability of Leichhardt for existing and 
future residents, and people who work in and visit Leichhardt 

(l)  to ensure that development is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscape, works and landscaping and the desired 
future character of the area. 

 
Clause 2.3 - Land Use Table and Zone Objectives  
 
The subject site is located in the B2 Local Centre zoning and the objectives are as follows: 
 

• To provide a range of retail, business, entertainment and community uses that serve 
the needs of people who live in, work in and visit the local area. 

• To encourage employment opportunities in accessible locations. 
• To maximise public transport patronage and encourage walking and cycling. 
• To ensure that development is appropriately designed to minimise amenity impacts. 
• To allow appropriate residential uses to support the vitality of local centres. 
• To ensure that uses support the viability of local centres. 
• To provide a mixture of compatible land uses. 
• To reinforce and enhance the role, function and identity of local centres by 

encouraging appropriate development to ensure that surrounding development does 
not detract from the function of local centres. 

• To integrate suitable business, office, residential, retail and other development in 
accessible locations. 
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As discussed in sections above and later in this report, the proposed 4 storey form will be 
clearly visible from Short Street, is considered to be of a form, height and scale that is 
incompatible with this part of Norton Street and inconsistent with the desired future character 
of the area with resultant adverse impacts on the Heritage Conservation Area in which the site 
is located, and will result in adverse amenity impacts on adjoining residential properties to the 
east. Therefore, it is considered to be inconsistent with the following objectives under the B2 
Local Zoning Objectives: 
 

• To ensure that development is appropriately designed to minimise amenity impacts. 
• To reinforce and enhance the role, function and identity of local centres by encouraging 

appropriate development to ensure that surrounding development does not detract 
from the function of local centres. 

 
Clauses 4.4 and 4.4A – Floor Space Ratio and Exception to Maximum Floor Space Ratio For 
Active Street Frontages 
 
The following table provides an assessment of the application against the development 
standard prescribed in Clause 4.4 of the Leichhardt LEP 2013: 
 
Standard Proposal non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   1:1 or 802.3 sqm 

 
1.18:1 or 943.7 

sqm 

 
141.4 sqm 

or 18% 

 
No 

 
The applicant has stated in the Statement of Environment Effects that the proposal complies 
with the FSR requirement, citing that the Floor Space Ratio applicable to the site under Clause 
4.4A of the Leichhardt LEP 2013 is 1.5:1, however, it should be noted that an FSR of 1:1 
applies to the subject site under Clause 4.4, and it only increases to 1.5:1 if the proposal 
satisfies the provisions of Clause 4.4A(3) reproduced below, with particular reference to 
Clause 4.4A(3)(c) in bold text:  
 

(3)  Despite clause 4.4, the maximum floor space ratio for a building on land to which this 
clause applies is 1.5:1 if the consent authority is satisfied that— 

 
(a) the building will have an active street frontage, and 
(b) the building comprises mixed use development, including residential 

accommodation, and 
(c)  the building is compatible with the desired future character of the area in 

relation to its bulk, form, uses and scale. 
 
As discussed previously and later in this report, the proposed 4 storey form will be clearly 
visible from Short Street and is not considered to be of a form, height and scale that is 
compatible with the low scale streetscape on Short Street, nor consistent with the predominant 
built scales in this section of Norton Street or the desired future character of the area and the 
Heritage Area in which the site is located. Therefore, it is considered that an FSR of 1:1 should 
apply to the site, and not the 1.5:1 FSR development standard that is only applicable if Clause 
4.4A(3) is wholly satisfied. Given the concerns raised above and in this report, the proposed 
fails to achieve the precondition of Clause 4.4A(3)(c) under the Leichhardt Local 
Environmental Plan 2013 to enable a FSR of 1.5:1 to be applied, and hence, an FSR of 1:1 is 
deemed to apply in this instance. 
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Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard: 
 

• Clause 4.4A – Floor Space Ratio 
 
As discussed above, the applicant outlined in the Statement of Environment Effects that 
accompanies the Development Application that a Floor Space Ratio of 1.5:1 applies to the 
subject site, and therefore, has not submitted a Clause 4.6 exception for assessment. 
 
However as discussed earlier in this report, it is considered that the amended proposal is not 
considered to be compatible with the desired future character of the area in relation to its bulk, 
form, and scale and that an FSR of 1:1 applies to the site. 
 
Had a Clause 4.6 Exception been lodged, it would not have been supported for the following 
reasons: 
 

• The proposed 4 storey form will be clearly visible from Short Street and is not 
considered to be of a form that is compatible with the low scale streetscape on Short 
Street. 

• The proposed 4 storey form will have unacceptable bulk and scale impacts to the low 
scale residential properties to the east of the proposed site. 

 
Clause 5.10 - Heritage Conservation 
 
The following heritage commentary is made in response to the revised architectural drawings 
prepared by Metro Group Architects, dated 3 March 2022. These drawings respond to the 
heritage commentary provided on 19 January 2022 in response to the original proposal, which 
was considered to not be acceptable from a heritage perspective and provided alternative 
design solutions. Commentary from the original heritage referral is reiterated below along with 
additional commentary in response to the revised drawings.  
 
Alternative solutions: 
 

1. The proposed additional Level 3 with home offices to all apartments is not supported 
and it is recommended the existing DA be withdrawn. 

 
Comment: The Level 3 component proposed above the units facing Norton Street have been 
deleted from the proposal. The Level 3 additions to Units 5, 6, 7 and 8 have been retained to 
the rear of the site. This still results in ultimately what will be a 4 storey development in its east 
elevation to the rear lane (Arthur Street) which traditionally is single storey in character. Four 
storey development within the Wetherill Estate HCA is inconsistent with Objective O1 of 
C2.2.3.5 of the DCP because the proposal is not consistent with the Desired Future Character 
and Controls for the Leichhardt Commercial Distinctive Neighbourhood.  
 
The following design changes will need to accompany any future DAs or modifications: 
 

2. Design change: 
 

a. The Mansard roof form for the addition, and materials are not complementary to the 
area. If additional levels could be accommodated or amendments are proposed to the 
approved roof form, sympathetic gable or skillion roof forms concealed behind a 
parapet to the street elevation would be more sympathetic. 
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Comment: The roof form of the Level 3 addition to Units 5, 6, 7 and 8 have to the rear of the 
site have been retained to a gable roof form to the east elevation, with a skillion dormer to 
each unit and a skillion roof to the west. The revised proposal is 809mm higher than the 
previous proposal. It will present as 4 storeys to the laneway (approved as 3 storeys as part 
of D/2018/427). 
 

b. The proposed box hoods introduced to the Level 1 bedroom 1 windows in Norton 
Street elevation are to be replaced with more traditional hoods in keeping with awnings 
in the streetscape. Detail of the awnings should be amended so they are pitched at 
approximately 40°. 

 
Comment: Deleted.  
 

c. Colorbond Monument proposed for the cladding and face brick in off white / light grey 
are not supported. Walls are to be constructed in the approved face brick approved in 
the External Finishes Schedule approved as part of D/2018/427.  

 
Comment: Wall finishes to the Level 3 addition have been amended to a masonry render finish 
with ashlar block finish painted in natural warm colour similar to that approved as part of 
D/2018/427, which is acceptable.  
 

d. Stacked brick tiles in off white / light grey to the front façade of the west elevation to 
Norton Street are to be replaced with traditional dark blues, greens and reds.  

 
Comment: Removed from the Finishes Schedule, though still shown on the ground floor of the 
front (west) elevation. It is recommended a condition be included in any consent requiring that 
stacked brick tiles in off white / light grey to the front façade of the west elevation to Norton 
Street must be replaced with traditional dark blues, greens and reds. 
 

e. Dark grey / Monument proposed for the powder coated aluminium framed hoods to the 
Level 1 bedroom 1 windows in Norton Street elevation are to be replaced with 
traditional timber and corrugated roof sheeting materials. 

 
Comment: Replaced with warm grey, similar to that approved as part of D/2018/427, which is 
acceptable given they are associated with a new build.  
 
Recommendation 
 
The proposal is not acceptable from a heritage perspective as it will detract from the heritage 
significance of the Wetherill Estate Heritage Conservation Area and is not in accordance with 
Clause 5.10 Objectives 1(a) and (b) in the Leichhardt LEP 2013.  
 
6.11A   Residential accommodation in Zone B1 and Zone B2 
 
As discussed in sections above and later in the report, the proposed 4 storey form will be 
clearly visible from Short Street and is not considered to be of a form, height and scale that is 
compatible with the low scale streetscape on Short Street, nor consistent with the predominant 
built scales in this section of Norton Street or the desired future character of the area, with 
resultant adverse impacts on the Heritage Area in which the site is located. Therefore, it is 
considered that the proposed is inconsistent with Clause 6.11A(3)(c), reproduced below: 
 

(3)   Development consent must not be granted to development for the purpose of 
residential accommodation on land to which this clause applies unless the consent 
authority is satisfied that – 
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(a) the building comprises mixed use development, including residential 

accommodation, and 
(b) the building will have an active street frontage, and 
(c) the building is compatible with the desired future character of the area in 

relation to its bulk, form, uses and scale. 
 
Therefore clause 6.11A(3) has not been satisfied and development consent must not be 
granted. 
 
6.13 – Diverse Housing 
 
As the proposed additional level consist of “Home offices”, there are no additional bedrooms 
and no changes to the mix of apartments that was approved in D/2018/427. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Environmental Planning Instruments Compliance 

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 2018 Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. The proposal is not supported for reasons outlined elsewhere 
in this report. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
B3.1 Social Impact Assessment  Not applicable 
B3.2 Events and Activities in the Public Domain (Special Events)  Not applicable 
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Part C  
C1.0 General Provisions No – See 

discussion 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.3 Alterations and additions No – See 

discussion 
C1.4 Heritage Conservation Areas and Heritage Items No – See 

discussion 
C1.5 Corner Sites Not applicable 
C1.6 Subdivision Not applicable 
C1.7 Site Facilities Yes, subject to 

conditions 
C1.8 Contamination Not applicable 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Not applicable 
C1.11 Parking Not applicable 

(no proposed 
changes or 
additional 

parking demand) 
C1.12 Landscaping Refer to SEPP 

65 assessment 
C1.13 Open Space Design Within the Public Domain Not applicable 
C1.14 Tree Management Yes 
C1.15 Signs and Outdoor Advertising Not applicable , 

no signage 
proposed 

C1.16 Structures in or over the Public Domain: Balconies, Verandahs 
and Awnings 

Not applicable 

C1.17 Minor Architectural Details Not applicable 
C1.18 Laneways  Not applicable  
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and 
Rock Walls 

Not applicable 

C1.20 Foreshore Land Not applicable 
C1.21 Green Roofs and Green Living Walls Not applicable 
  
Part C: Place – Section 2 Urban Character  
C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood No – See 

discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – See 

Discussion  
C3.2 Site Layout and Building Design  Refer to SEPP 

65 assessment 
C3.3 Elevation and Materials  Yes 
C3.4 Dormer Windows  Not applicable 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Not applicable 
C3.7 Environmental Performance  Not applicable 
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C3.8 Private Open Space  Refer to SEPP 
65 Assessment 

C3.9 Solar Access  Yes, subject to 
conditions 

C3.10 Views  Refer to SEPP 
65 Assessment 

C3.11 Visual Privacy  Refer to SEPP 
65 Assessment 

C3.12 Acoustic Privacy  Refer to SEPP 
65 Assessment 

C3.13 Conversion of Existing Non-Residential Buildings  Not applicable 
C3.14 Adaptable Housing  Not applicable 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones No – see 

discussion 
C4.2 Site Layout and Building Design Not applicable 
C4.3 Ecologically Sustainable Development Not applicable 
C4.4 Elevation and Materials Not applicable 
C4.5 Interface Amenity Not applicable 
C4.6 Shopfronts Not applicable 
C4.7 Bulky Goods Premises  Not applicable 
C4.8 Child Care Centres  Not applicable 
C4.9 Home Based Business  Not applicable 
C4.10 Industrial Development Not applicable 
C4.11 Licensed Premises and Small Bars Not applicable 
C4.12 B7 Business Park Zone Not applicable 
C4.13 Markets  Not applicable 
C4.14 Medical Centres  Not applicable 
C4.15 Mixed Use Yes 
C4.16 Recreational Facility  Not applicable 
C4.17 Sex Services Premises Not applicable 
C4.18 Vehicle Sales or Hire Premises And Service Stations  Not applicable 
C4.19 Vehicle Repair Station Not applicable 
C4.20 Outdoor Dining Areas  Not applicable 
C4.21 Creative Industries Not applicable 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Not applicable 
D2.4 Non-Residential Development  Not applicable 
D2.5 Mixed Use Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With Development 
Applications  

Stormwater and 
flooding related 

issues are 
addressed by 

E1.1.1 Water Management Statement  
E1.1.2 Integrated Water Cycle Plan  
E1.1.3 Stormwater Drainage Concept Plan  
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E1.1.4 Flood Risk Management Report  conditions in 
D/2018/427.  E1.1.5 Foreshore Risk Management Report  

E1.2 Water Management  
E1.2.1 Water Conservation  
E1.2.2 Managing Stormwater within the Site  
E1.2.3 On-Site Detention of Stormwater  
E1.2.4 Stormwater Treatment  
E1.2.5 Water Disposal  
E1.2.6 Building in the vicinity of a Public Drainage System  
E1.2.7 Wastewater Management  
E1.3 Hazard Management  
E1.3.1 Flood Risk Management  
E1.3.2 Foreshore Risk Management  Not applicable 
  
Part F: Food Not applicable 
  
Part G: Site Specific Controls Not applicable 

 
C1.0 General Provisions 
 
As discussed in sections above and later in the report, the proposed 4 storey form will be 
clearly visible from Short Street and is not considered to be of a form, height and scale that is 
compatible with the low scale streetscape on Short Street, nor consistent with the predominant 
built scales in this section of Norton Street or the desired future character of the area, with 
resultant adverse impacts on Heritage Area in which the site is located. Therefore, it is 
considered to be inconsistent with the following objective Under this part: 
 

O6 Compatible: places and spaces contain or respond to the essential elements that 
make up the character of the surrounding area and the desired future character. 
Building heights, setbacks,  landscaping and architectural style respond to the desired 
future character. Development  within Heritage Conservation Areas or to Heritage 
Items must be responsive to the heritage significance of the item and locality. 

 
C1.3 Alterations and additions, C1.4 Heritage Conservation Areas and Heritage Items and 
C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood 
 
The issues in relation the impact of the Heritage conservation area and the desired future 
character of the area is discussed in detail in an earlier section of the report. The proposal is 
not acceptable from a heritage perspective as it will detract from the heritage significance of 
the Wetherill Estate Heritage Conservation Area and is not in accordance with the relevant 
objectives and controls in the Leichhardt DCP 2013, in particularly, the proposal is inconsistent 
with Objective O1 of C2.2.3.5 of the DCP because the proposal is not consistent with the 
Desired Future Character and Controls for the Leichhardt Commercial Distinctive 
Neighbourhood and is considered to be inconsistent with the following desired future character 
controls: 
 

• C1 - Maintain the character of the area by keeping development complementary in 
architectural style, form and materials. 

• C4 - Promote land uses and urban design that enhance and contribute to the character 
and identity of the neighbourhood whilst protecting Heritage Items and Heritage 
Conservation Areas that combine to help create that character. 

• C5 - Protect and enhance the residential amenity of dwellings in and adjoining the 
neighbourhood. 
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The proposed form is not compatible with the existing streetscape and visually overwhelms 
the surrounding properties and therefore is also inconsistent with the following: 

i. Objective O1 a. of Part C1.3 of the DCP requires that alterations and additions 
complement the scale, form and materials of the streetscape including wall 
height and roof form. 

ii. Objective O1 b. of Part C1.3 of the DCP requires that where an alteration or 
addition is visible from the public domain it should appear as a sympathetic 
addition to the existing building. 

iii. C1 b. of Part C1.3 of the DCP requires that the overall form of alterations and 
additions shall be compatible with the scale, form and material of the existing 
dwelling and adjoining dwellings, including wall height and roof form. 

iv. C8 of Part C1.4 of the DCP requires that new development demonstrate 
respect for the form, scale and sitting of the immediate area.  

v. C9 of Part C1.4 of the DCP that requires that new development comply with 
Part C Section 1.0; which requires that new development make a positive 
contribution to the character, scale, form, sitting, materials, colour and detailing 
within the streetscape. 

C3.1 - Residential General Provisions 
 
As discussed previously in this report, the proposal will be of a form, height and scale that is 
incompatible in its context and inconsistent with the desired future character of the area and 
the Heritage Area in which the site is located in and it fails to achieve compliance with clause 
4.4A of Leichhardt LEP 2013. Therefore, it is considered to be inconsistent with the following 
objectives under this part: 
 

• O3 - To ensure that alterations, additions to residential buildings and new residential 
development are compatible with the established setting and character of the suburb 
and neighbourhood and compatible with the desired future character and heritage 
significance of the place and its setting.  

• O4 - To ensure that all residential development is compatible with the scale, form, 
siting and materials of existing adjacent buildings.  

• O5 - To ensure that all residential development is consistent with the density of the 
local area as established by the Leichhardt Local Environmental Plan 2013. 

 
C4.1 Objectives for Non-Residential Zones 
 
As discussed in earlier sections of the report, the proposal is not of an acceptable form, height, 
bulk and scale and will result in adverse visual bulk and scale impacts when viewed from the 
private open spaces of the east-adjoining properties, and therefore, is inconsistent with the 
follow objectives under C4.1 Objectives for Non-Residential Zones 
 

• O6 - To be compatible with the character of the neighbourhood, in particular 
streetscapes in traditional main streets. 

• O8 - To achieve an appropriate balance between promoting economic prosperity and 
protecting  established residential amenity. 

• O9 - To achieve a high quality urban environment where buildings make a positive 
contribution to the function and visual quality of the public domain and streetscape. 

• O10 - To ensure a sensitive transition to adjoining residential areas at zoning 
boundaries. 
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5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 

• Will result in a development that is incompatible with the predominant built forms in the 
area; 

• Will result in excessive height, bulk and scale impacts and adverse amenity impacts 
on adjoining properties. 

 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
the existing streetscape and will be out of character in form, height, bulk and scale with the 
predominant built context in the area, and therefore, it is considered that the site is unsuitable 
to accommodate the proposed development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
2 submissions were received in response to the initial notification, 1 being in opposition and 
one being in support.  
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
 
Issue:  We strongly object to another level being added to this development. This means there 
will be even more units/balcony's overlooking us. Their balcony/view is very intrusive as it 
looks directly into our open plan living area, upstairs bedroom and bathroom. This is 
unacceptable, we have small children and this additional level is an invasion of privacy due to 
it being right in front of the main living area in our house. The back of our house is all glass 
making it ultra intrusive. 
 
Comment: As discussed in an early section of the report, the proposed windows at the rear 
associated with the proposed additional level is only 7205mm from the eastern boundary, and 
therefore, provides inadequate separation from adjoining properties to the east. As there are 
no immediate surrounding properties that have a 4th level with this setback, and there are 
potential sightlines into the private open spaces of the east adjoining properties, the proposed 
separation is not supported. 
 
Issue:  Additionally, it's unclear based on the solar access drawings what the shadowing 
impact will be on us. We would like more details on this. 
 
Comment:       Additional shadow diagrams were requested and were subsequently provided 
by the applicant and confirm that there are no additional overshadowing impacts on the private 
open space or any living room windows of No. 4 Arthur Street from the proposed development 
during winter solstice between 9am and 3pm. 
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5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest as it is a development that is incompatible with 
the predominant built forms in the area and will result in excessive height, bulk and scale 
impacts and adverse amenity impacts on adjoining properties. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Architectural Excellence Panel and Heritage: The comments of the Architectural Excellence 
Panel and Heritage sections are summarised below: 
 
Architectural Excellence Panel: 
 

1. The Panel notes that the applicant’s rationale for the 3rd storey addition is heavily 
based on height of the recently approved shop-top housing proposal at 160 Norton 
Street (located opposite the subject site). However, it is the Panel’s understanding that 
the height for the DA approved building at 160 Norton Street was established through 
site-specific DCP and LEP provisions, which is not the case for this proposal.  
 

2. Provision of the 3rd storey on both buildings on this site takes a quasi-mansard roof 
form that is of concern. The Panel notes that buildings with such forms are not 
consistent with the typical built form character of the area, and this would be visible 
from a range of locations. 
 

3. The Panel considers that the 3rd storey addition over the western building addressing 
Norton Street is problematic, as these additions will be highly visible from the 
surrounding public domain, particularly within the main streetscape. In the Panel’s 
view, the top floor additions are not of a ‘recessive nature’ 
 

4. It is also the Panel’s view that the 3rd storey addition to the eastern building addressing 
the laneway should only be supported if the proposal establishes consistency with the 
guidance offered within Parts 2F – building separation and 3F.5 zone transition of the 
ADG. The Panel notes that there are low density dwelling houses on properties located 
further to the east of the laneway within the General Residential zone that have a floor 
space ratio of 0.5:1. Therefore, a suitable built form transition is required. It is further 
noted that a 9m building separation distance will be required for the proposal measured 
from the centre of the lane.  
 

5. The extent of large west-facing glazed openings are problematic due to potential 
thermal loading issues, given the lack of sun protection for these windows. 

 
Planner’s comment: While the additional level to the front buildings has been deleted and the 
design to the rear buildings amended, the proposal remains unsupportable as it is considered 
to be unsatisfactory in regards to its impacts on the Short Street streetscape, will be 
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incompatible in form, height, bulk and scale with the predominant built forms on Norton Street, 
and will result in adverse visual impacts to the east-adjoining properties. 
 
Building:   

 
Note architect panel concerns re accessibility - needs an access report and BCA report 
to address concerns of original DA from 2018. Additional floor - type a construction - 
likely to be a combination of  deemed to satisfy and performance solutions for the 
development . Additional  floor will need to ensure that geo tech and structural issues 
are addressed. 

 
Engineering:  
 

A Geotechnical report and Structural Engineer will be required to certify that the 
additional loading applied by the added floor level will need to be addressed. 

 
Planner’s comment:  The issue in relation of additional loads from the proposed level was 
raised in the Council letter dated 15 February. The additional information submitted by the 
applicant on 7 March 2022 does not include any updated Geotechnical or Structural engineer 
reports, and therefore, this issue had not been addressed. 
 
6(b) External 
 
The application was referred to the following external bodies:. 
 
- Ausgrid: Ausgrid does not have any objections for the proposed development. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions payable for the proposal. However as the number of apartment 
units (i.e. 8) does not change and the section 7.11 contribution levy is already capped at 
$20000 per unit. A contribution of $160,000 would be required for the development under 
Leichhardt Section 7.11 Contributions Plan.  There is an existing condition requiring that this 
contribution under D/2018/427 to be paid. 
 
8. Conclusion 
 
The proposal does not comply with all the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan Leichhardt Development Control Plan 2013.  
 
The proposed 4 storey form will be clearly visible from Short Street, is considered to be of a 
form, height and scale that is not compatible with the predominant built forms in this part of 
Norton Street and inconsistent with the desired future character of the area with resultant 
adverse impacts on the Heritage Conservation Area in which the site is located, and will result 
in adverse amenity impacts on adjoining residential properties to the east.  
 
Further to the above, the proposal is not of an acceptable FSR and density – in this regard 
 

• The proposed development cannot be approved as it breaches the maximum FSR of 
1:1 as stipulated by Clause 4.4 of the Leichhardt Local Environmental Plan 2013, and 
has not been accompanied with a Clause 4.6 request to vary this standard; and 

• The proposed development cannot be approved as it fails to achieve the precondition 
of Clause 4.4A(3)(c) under the Leichhardt Local Environmental Plan 2013 to enable a 
FSR of 1.5:1 to be applied.  
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Given the above, the approval of the application would be contrary to the public interest, and 
hence, the application is considered unsupportable and in view of the circumstances, refusal 
of the application is recommended. 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as the 

consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, refuse Development Application No. DA/2021/1067 for an additional storey to a 
three (3) storey mixed use development with parking approved under Development 
Application D/2018/427 at 143-149 Norton Street LEICHHARDT  NSW  2040 for the 
reasons identified in Attachment A.  
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Attachment A – Reasons for Refusal 
 
1. The proposed development is inconsistent and / or has not demonstrated compliance 

with the requirements of State Environmental Planning Policy No. 65 – Design Quality 
of Residential Apartment Development (SEPP 65), pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 

 
a. Principle 1: Context and Neighbourhood Character; 
b. Principle 2 – Built Form and Scale; and 
c. Visual Privacy/Building Separation requirements of the Apartment Design Guide. 

 
2. The proposed development is inconsistent and / or has not demonstrated compliance 

with the Leichhardt Local Environmental Plan 2013, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 
 
a. Clause 1.2 of the Leichhardt Local Environmental Plan 2013 – Aims of the Plan; 
b. Clause 2.3 – Zone objectives and Land Use Table; 
c. Clause 4.4 – Floor Space Ratio; 
d. Clause 4.4A – Exception to maximum floor space ratio for active street 

frontages; 
e. Clause 5.10 – Heritage Conservation; and 
f. Clause 6.11A - Residential accommodation in Zone B1 and Zone B2. 

3. The proposed development is inconsistent and / or has not demonstrated compliance 
with the following provisions of Leichhardt Development Control Plan 2013, pursuant to 
Section 4.15 (1)(a)(iii) of the Environmental Planning and Assessment Act 1979: 
 
a. Clause C1.0 - General Provisions; 
b. Clause C1.3 – Alterations and Additions; 
c. Clause C1.4 – Heritage Conservation Areas and Heritage Items; 
d. Clause C2.2.3.5 - Leichhardt Commercial Distinctive Neighbourhood; 
e. Clause C3.1 - Residential General Provisions; and 
f. Clause C4.1 - Objectives for Non-Residential Zones. 

 
4. The proposed development cannot be approved as it breaches the maximum FSR of 

1:1 as stipulated by Clause 4.4 of the Leichhardt Local Environmental Plan 2013, and 
has not been accompanied with a Clause 4.6 request to vary this standard. 
 

5. The proposed development cannot be approved as it fails to achieve the precondition of 
Clause 4.4A(3)(c) under the Leichhardt Local Environmental Plan 2013 to enable a FSR 
of 1.5:1 to be applied, pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning 
and Assessment Act 1979. 

 
6. The adverse environmental impacts of the proposal mean that the site is not considered 

to be suitable for the development as proposed, pursuant to Section 4.15 (1)(c) of the 
Environmental Planning and Assessment Act 1979. 

 
7. The approval of this application is considered contrary to the public interest, pursuant to 

Section 4.15 (1)(d) and (e) of the Environmental Planning and Assessment Act 1979. 
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Attachment B – Draft conditions of consent (in event that 
application is approved) 
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Attachment C- Plans of Proposed Development 
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Attachment D – Statement of Heritage Significance 
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Attachment E – Architectural Excellence Panel Minutes 
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