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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2021/0238 
Address 95 Grove Street BIRCHGROVE  NSW  2041 
Proposal Modification to approved alterations and additions, including 

changes to fenestration, materials, landscaping, internal 
modifications, skylight, & condition of consent 7(l) 

Date of Lodgement 1 July 2021 
Applicant Edward Sarafian 
Owner Mrs Maureen M Qureshi 

Mr Christopher M Qureshi 
Number of Submissions 20 
Value of works $827,550.00 (Original Cost of Works) 
Reason for determination at 
Planning Panel 

Number of submissions to modification application exceeds 10 
Modify Panel imposed condition 

Main Issues Condition 7(l) 
Recommendation Approval with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Consent as modified under MOD/2020/0293 
Attachment D Approved Plans of MOD/2020/0293 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application to modify the approved alterations and 
additions to the dwelling house, including changes to fenestration, materials, landscaping, 
internal modifications, new skylight, & condition of consent 7(l). 
 
The application was notified to surrounding properties and 20 submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

- Certain of the proposed design modifications are not acceptable on heritage 
grounds. 
- Reduction in Landscaped Area. 
- Objector concern that the submitted plans do not reflect Condition 7(l) of the 
consent. 
- Objector concern with the approved additions generally (not the subject of the 
current modification application). 

 
The modifications are generally acceptable given that the amended plans the subject of this 
report relate to detail changes to the already approved alterations and additions.  Subject to 
conditions deleting certain elements of the proposed modifications the application is 
recommended for approval.  
 
2. Proposal 
 
The proposal includes modifications to the alterations and additions to the dwelling approved 
under D/2019/252. The modifications include: 
 

- Window changes to kitchen and master bed windows along eastern side 
elevation (reduced window sizes). 
- Internal alterations including minor internal wall addition. 
- Replace roofing outside master bed window with new external planter box. 
- Enclose front living room with french door access. 
- Change living room fireplace to gas (flued) not eco and add gas fireplace to 
master bedroom. 
- Changes to landscaping 
- Reinstate side pathway with new levels with stone pavers on pedestals in lieu 
of timber deck. 
- Amendments to rear deck retaining wall following structural engineers advice 
and consent condition requirement for external surfaces to be 150mm below internal. 
- New strip skylight to south-western side of existing main front roof section. 
- Replace existing windows in north-eastern side elevation with new windows 
to match existing style and finish. 
- Replacement of front façade living room window with functional window of 
same style and finish with stained glass panes to match existing entry door stained 
glass panel. 
- Remedial works to front façade. 
- Repair and repoint existing brickwork to street frontage wall of site. 
- Repair of sandstone cladding to street frontage wall of site to cover damaged 
and unclad areas. 
- Place sandstone cladding over existing damaged and cracked ashlar block 
wall at front of site. 
- Replace existing balustrade to front site entry steps with flat bar balustrade. 
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- New front gate and letterbox 
- Renewed landscaping within front setback 
- Introduce new landscaping to north-eastern side pathway. 
- External colour and material changes, 
- Existing front site access steps and existing stone wall to be repaired. 
- Clarification of condition 7(l) of the consent. 

 
The approved development also remains subject to design amendments in accordance with 
certain conditions of the development consent (as modified by MOD/2020/0293).  Specific 
design requirements are contained in condition 7 of the development consent, which reads 
as follows: 
 
7. Design Change 
 
Prior to the issue of a Construction Certificate, the Certifying Authority must be provided with amended plans 
demonstrating the following: 
 

a. All basement areas including the lower floor Storage room, stairwell to the storage room and adjacent 
void area must be deleted such that the floor levels of all new internal areas are at or above RL15.180m 
AHD. 
 

b. The masonry parapet roof form above the rear single-storey living room structure shall be deleted and 
the roof over this area shall be altered to be a low, shallow pitched skillion roof falling toward the side 
boundary with 93 Grove Street so as to reduce shadow impact to that property. 
 

c. The gable-ended roof at the rear of the first floor addition shall be modified to a partial hip, commencing 
at a point equal to 2.5m above finished floor level of the master bedroom/ensuite, and pitching at 30 
degrees back towards the front of the site. 
 

d. The existing glazed enclosure of the front verandah shall be removed. 
 

e. Prior to the issue of a Construction Certificate, an amended schedule of colours and finishes is to be 
submitted to the Certifying Authority that demonstrates the use of light grey cladding (for element EF-02) 
and colour bond roofing (for element EF-04). The following equivalents of the mid to dark greys in the 
Australian Standard Colours AS2700 are not acceptable: N42 Storm Grey, N44 Bridge Grey, N52 Mid 
Grey, N54 Basalt, N55 Lead Grey, N63 Pewter, N64 Dark Grey and N65 Graphite Grey. 
 

f. The colorbond metal roofing is to have a medium (M) solar absorptance rating under the BCA. 
 

g. Existing face brickwork is not to be sealed or painted. Repairs to existing external brickwork are to be 
undertaken using the same type and strength of mortar as the existing. Hard cement mortar is not to be 
utilised. 
 

h. Sandstone walling is not to be sealed or painted. Repairs to existing sandstone walls are to be 
undertaken using Compo Mortar. Hard cement mortar is not to be utilised as this can hasten the 
deterioration of the surrounding stonework. 
 

i. Modern paint films are not to be employed on any building element dating from prior to 1930. Modern 
paint films trap moisture and salts and are prone to blistering and failure when applied to traditional 
building materials. Finishes such as lime wash or mineral paint that are designed to be breathable are to 
be utilised. Where render has been finished using a cement wash, this treatment should be continued. 
 

j. No penetrations for services through original brickwork are to be undertaken. Existing air vents are not 
to be reduced in size by pipework. The route of any new service lines are to be carefully worked out on 
site to minimise impact on significant internal fabric such as timber joinery or fibrous plaster ceilings. 
 

k. Fixed horizontal louvres shall be installed above the solid balustrade of the side balcony serving the 
upper level master bedroom, achieving a height of 1600mm above the finished floor level. 
 

l. The setback of the south western wall shall be increased to be a minimum of 900mm from the boundary. 
 
The current amended plans, the subject of this report, also include lowering the roof height 
of the rear projecting single-storey living room structure. 
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3. Site Description 
 
The subject site is located on the south side of Grove Street close to the intersection of 
Wharf Road.  The site area is 299.7sqm with a primary frontage to Grove Street of 
approximately 7m.  An existing single storey dwelling is located on the site.  The site, and its 
immediate south-western neighbour (93 Grove St) are located approximately five metres 
above the footpath level of Grove Street. 
 
Surrounding land uses are predominantly one and two storey dwelling houses, with a 
contemporary three storey townhouse immediately adjacent to the north-eastern side 
boundary.  Birchgrove Oval and park is opposite the site. 
 
The subject site is zoned R1 - Residential and is located within a conservation area.  
 

 
 
4. Background 
 
4(a) Site history 
 
The following outlines the relevant development history of the subject site and any relevant 
applications on surrounding properties.  
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Subject Site 
 
Application Proposal Decision & Date 
D/2014/345 Alterations and additions to dwelling 

including detached studio at 95 Grove 
Approved - 2014 

PREDA/2018/282 Alterations and additions to dwelling Issued - 2018 
D/2019/252 Alterations and additions to dwelling Approved - 8/4/2020 
PREDA/2020/0164 Alterations and additions to dwelling Issued - 2020 
MOD/2020/0293 Modification to approved alterations and 

additions including extending the rear 
ground floor addition 

Approved - 2/2/2021 

CCP/2021/0610 Construction Certificate (Private Certifier) Approved - 19/7/2021 
CCP/2021/0698 Modified Construction Certificate (Private 

Certifier) 
Approved - 1/9/2021 

 
Surrounding properties 
 
Nil relevant 
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
Notified until 27 
July 2021 

20 objections received  

1 Oct 2020 Applicant advised Council that modification to be altered to seek 
greater clarity with respect to the terms of condition 7(l) so as to read: 
‘The setback of the south-western wall shall be a minimum of 900mm 
from the boundary, only for that portion of wall which is approximately 
3950mm in length, beginning from the rear building line.’ 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55(2) of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Building Sustainability Index: 
 
The application is accompanied by a BASIX certificate. 
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5(a)(ii) State Environmental Planning Policy (Vegetation in Non-Rural 
Areas) (Vegetation SEPP) 
Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. 
 
The modification does not include the removal of vegetation from within the site.  The 
original development consent included the removal of a fruit tree, which is exempt 
development. 
 
5(a)(iii) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
Clause 1.2 - Aims of the Plan 
 
The proposal is consistent with the relevant aims of the plan and zone objectives as the 
design of the proposal is considered to be of a high standard and has a satisfactory impact 
on the private and public domain. 
 
Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R1 – General Residntial under the LLEP 2013.  
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:    0.9:1 or 
269.73sqm 

 
0.57:1 or 170.7sqm 

 
- 

 
Yes 

Landscape Area 
Minimum permissible:   20% or 
59.94sqm 

 

 
17.35% or 52sqm 

 
13.25% 

 
No 

Site Coverage 
Maximum permissible:   60% or 
179.82sqm 

 

 
51.22% or 153.5sqm 

 
- 

 
Yes 

 
 
Clause 2.7 – Demolition 
 
The proposal satisfies the clause as the proposed demolition works are permissible with 
consent and standard conditions have been placed in the original development consent to 
manage impacts which may arise during demolition. 
 
Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
 
In order to satisfy the requirements of condition 23 (i) of the consent which reads: 
 

‘23. Prior to the issue of a Construction Certificate, the Certifying Authority must be 
provided with stormwater drainage design plans certified by a suitably qualified Civil 
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Engineer that the design of the site drainage system complies with the following 
specific requirements: 

 …. 
i. A minimum 150mm step up shall be provided between all external finished 

surfaces and adjacent internal floor areas;’ 
 
The rear ground level deck has been extended to both side boundaries by excavating the 
existing ground levels so as to allow stormwater drainage from the rear of the rear deck area 
to the overland flow path within the north-eastern side passage.  Compliance with this 
requirement has resulted in the Landscaped Area being reduced to 17.35% of the site.  This 
reduction results in a 13.25% breach of the 20% development standard contained in LLEP 
2013.  Offsetting this loss is a component of groundcover to be set between the proposed 
formed and poured concrete stepping stones within the side passage.  However, although 
acting to soften the existing paved side passage, this provision does not constitute 
Landscape Area, as defined. 
 
It is noted that part of the proposed reduction in Landscaped Area arises from the 
introduction of a timber seat in the rear deck area.  This seat is set back into the rear yard 
resulting in the retaining wall extending further into the landscaped rear yard area.  The seat 
structure results in a reduction in Landscaped Area of 3.3sqm.  This seat is not required to 
satisfy the conditions of consent.  Consequently, in order to maximise the maintenance of 
Landscaped Area within this site, the seat should be deleted by condition.  This would result 
in a reduction in the breach of the standard to 7.7%. 
 
The design incorporates 153.5sqm of site coverage which is compliant with the definition in 
LLEP 2013.  This equates to 51.2% of the site area which is less than the maximum 
allowable of 60%, and therefore complies. 
 
Clause 4.4 – Floor Space Ratio 
 
The application proposes a compliant floor space ratio of 0.57:1 (170.7m2). The maximum 
permissible FSR for the site is 0.9:1, and therefore the proposal complies. 
 
Clause 5.10 - Heritage Conservation 
 
The subject property at 95 Grove Street, Birchgrove, is a contributory dwelling located within 
the Birchgrove and Ballast Point Road Heritage Conservation Area (C8 in Schedule 5 of the 
Leichhardt LEP 2013). It is also in the vicinity of the following heritage items at Clifton Villa, 
73 Ballast Point Road, Exeter Villas, 34 & 36 Wharf Road. 
 
A strip skylight is proposed in the south-western roof plane of the main gable roof form. 
Control C10 of Part C1.3 of the Leichhardt DCP requires that where rear additions are visible 
from the public domain the original roof form must be maintained and new additions are to 
be sympathetic to the original roof. Controls C3 b. and C6 of Part C1.4 of the DCP require 
development within conservation areas to retain whole roof forms.  The proposed strip 
skylight is not supported as it will result in the loss of the original roof form and will be visible 
from the public domain and should be deleted.  
 
It is proposed to replace the window in the front facade with a functional window of same 
style and finish with stained glass panes to match that of the existing entry door. The 
replacement window should be timber framed to ensure the material is complementary to 
characteristic window frame material within the conservation area.  
 
Sandstone cladding is proposed to be applied to the existing damaged and cracked ashlar 
block wall at the front of the property and at front facade to cover damaged and unclad areas 
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at property boundary. This is not supported and is to be deleted from the proposed 
modification as it will only temporarily hide the damage caused by drainage seeping through 
the wall and may exacerbate the issue. The cause of the damage to the ashlar block wall will 
need to be determined and rectified. Once the cause has been identified and rectified, the 
ashlar block finish to the wall can be repaired and painted.  The proposed sandstone 
cladding is not satisfactory.  
 
There are generally no heritage concerns with the other proposed modifications because the 
subject areas are associated with the approved addition, are internal, or are located to the 
rear of the site, so there will be minimal impact on the significance of the Birchgrove and 
Ballast Point Road. 
 
Subject to the following conditions being placed on any approval, the proposed modifications 
are considered acceptable as they will not detract from the heritage significance of the 
Birchgrove and Ballast Point Road Heritage Conservation Area: 
 

- The strip skylight in the south western roof plane of the main gable roof form 
above the hallway is to be deleted. 

 
- The replacement the window in the front façade is to be timber framed.  

 
- The sandstone cladding proposed to be applied to the existing damaged and 
cracked ashlar block wall at the front of the property is to be deleted from the 
proposed works. 

 
Clause 6.1 - Acid Sulfate Soils 
 
The subject site is identified as containing Class 5 acid sulphate soils and is considered to 
adequately satisfy this clause as the site is on a raised rock area, whereby the application 
does not involve any works that would result in exposure of acid sulphate soils. 
 
Clause 6.2 – Earthworks 
 
In accordance with the conditions of the existing consent the proposal includes changes to 
levels within the rear of the additions to ensure both the finished floor levels are 150mm 
above finished external ground level and to provide an overland flow path is maintained 
through the north-eastern side passage.  A section of landscaped area is to be excavated to 
a depth of up to approximately 0.7m adjacent to the paved area to the rear of the lounge 
room.  
 
Further excavation and fill of up to 0.5m is proposed in the north-eastern side passage to 
allow the placement of two sets of steps between more level sections within this setback.  It 
is also proposed to include the placement of ground cover between pavers in this passage.    
 
The application is considered to adequately satisfy this clause.  Subject to conditions the 
proposed earthworks are unlikely to have a detrimental impact on environmental functions. 
 
Clause 6.4 - Stormwater management 
 
As noted, the proposed modifications include changes to facilitate and maintain an overland 
flow path within the north-eastern side setback of the site.  This is in accordance with 
condition 23 g. of the consent which requires: 
 

g. An overland flowpath must be provided within the setback to the north eastern side 
boundary between the rear of the dwelling and the Grove Street frontage. The rear 
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courtyard must be graded so that bypass flows from the site drainage system are 
directed to the overland flowpath. Surface flows must not be directed into adjoining 
properties. 

 
5(b) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft IWLEP 2020. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
B3.1 Social Impact Assessment  Yes 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

Yes 

  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.3 Alterations and additions Yes 
C1.4 Heritage Conservation Areas and Heritage Items No – See discussion 

above under Clause 5.10 
- Heritage Conservation 

C1.5 Corner Sites n/a 
C1.6 Subdivision n/a 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.13 Open Space Design Within the Public Domain n/a 
C1.14 Tree Management Yes 
C1.15 Signs and Outdoor Advertising n/a 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

n/a 

C1.17 Minor Architectural Details n/a 
C1.18 Laneways n/a 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Yes 
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Slopes and Rock Walls 
C1.20 Foreshore Land n/a 
C1.21 Green Roofs and Green Living Walls n/a 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.6 – Birchgrove Distinctive Neighbourhood Yes 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes - See discussion 

below 
C3.3 Elevation and Materials  Yes 
C3.4 Dormer Windows  n/a 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  Yes  
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  n/a 
C3.14 Adaptable Housing  n/a 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  n/a 
D2.5 Mixed Use Development  n/a 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required with 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  n/a 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  n/a 
E1.1.5 Foreshore Risk Management Report  n/a 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  n/a 
E1.2.4 Stormwater Treatment  n/a 
E1.2.5 Water Disposal  Yes 
E1.2.6 Building in the vicinity of a Public Drainage System  Yes 
E1.2.7 Wastewater Management  n/a 
E1.3 Hazard Management  n/a 
E1.3.1 Flood Risk Management  n/a 
E1.3.2 Foreshore Risk Management  n/a 
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The following provides discussion of the relevant issues: 
 
C3.2 Site Layout and Building Design 
 
The proposed modification does not result in any change to the external bulk of the 
approved development.  
 
It is noted that Construction Certificates CCP/2021/0610 and CCP/2021/0698 were 
approved by private certifier on 19/7/2021 & 1/9/2021 respectively for the works the subject 
of the development consent. The modification application seeks clarification as to the 
requirements of condition 7 l. 
 
A previous modification application [MOD/2020/0293] sought in part, to change the form of a 
rearward section of the approved additions including a variation of the south-western side 
setback of this portion of the approved additions. That modification application was 
recommended for approval with a side setback of the rearmost 3.949m section of the 
additions to be modified having a setback specified on plans as 609mm.  The south-western 
side setback of the remainder of the rear additions approved by D/2019/0252 matched that 
of the existing side wall of the dwelling and was not proposed to be altered by 
MOD/2020/0293. 
 
On 2/2/2021 the Inner West Local Planning Panel imposed an additional condition 7 l. which 
reads: 
 

l. The setback of the south western wall shall be increased to be a minimum of 900mm 
from the boundary. 

 
The applicant has sought further clarity of Condition 7 l as part of this application which was 
imposed by the Panel in its determination of MOD/2020/0293.  In this regard, the condition 
does not refer to the rearmost 3.949m section of the additions the subject of that 
modification as the section of wall to be setback 900mm. This has resulted in differences in 
its interpretation as to the portion of the approved rear additions that were required to be 
setback by 900mm. The intention was the rearmost 3.949m section of the wall and not the 
entire wall. 
 
It is considered appropriate that condition 7 l. be reworded to identify that section of the 
additions required to be setback 900mm by referring specifically to the rearmost 3.949m 
section of the additions, as follows: 
 

l. The setback of the rearmost 3.949m section of the south-western wall of the additions 
shall be increased to be a minimum of 900mm from the boundary. 

 
Further to the above it is noted that the architectural drawings submitted with the current 
modification application have not included the full dimensioning of the approved consent 
drawings.  Consequently, any approval of the current modification application should include 
a condition as follows: 
 

- That the drawings shall be amended to contain the full dimensioning of external 
building works as shown in the drawings approved under MOD/2020/0293. 

 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
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5(e) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(f) Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties.  20 submissions were received in response 
to the notification. 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 

 
- The plans contained in the modification do not reflect condition 7l.  No application 
has been made to alter condition 7 l. 

 
Comment:  On 21/6/2021 the applicant requested that the terms of condition 7l. be 
clarified and the application was publicly notified as such.  
 
The intent of condition 7 l. is to increase the setback of that portion of the additions 
proposed to be located 609mm that were the subject of modification application 
MOD/2020/0293.  The submitted plans with the current modification application the 
subject of this report have been altered to reflect that condition. 
 

- Metal Planter box in front setback is out of character. 
 
Comment:  The height and design details of the metal planter box have not been 
provided with the application.  The planter box in shown on the submitted Landscape 
Plans but not the architectural drawings.  The landscape plans have been annotated 
as follows: ‘Proposed custom steel planter box with planting to screen neighbours 
entry path. Black painted finish to planter’. Consequently the planter will be higher 
than the current balustrade surrounds of the front step on the boundary with No.93 
Grove Street.  Given the potential for this planter to form a screen within the front 
setback which may be visible in the streetscape within the conservation area and 
may also obstruct outlook from 93 Grove Street, this planter should be deleted.  
 

- Privacy/ overlooking 
 
Comment:  The proposed modifications do not result in any change to the form or 
bulk of the approved dwelling that would give rise to any additional loss of visual 
privacy. 
 
The windows in the north-eastern elevation serving the kitchen and master bedroom 
within the approved rear additions are proposed to be modified.  This will result in a 
reduction in the overall extent of glazing, thereby contributing to a potential reduction 
in visual privacy impact. 
 
The sidelight window in the north-eastern elevation serving the lounge room within 
the approved rear additions is proposed to be relocated.  The drawings suggest that 
the area of glazing of this window is increased by approximately 7%.  Given the 
relocation of this window toward the rear edge of the approved additions, the 
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repositioning and minor increase in glazed area would not result in any unsatisfactory 
privacy impacts.   
 

- New front metal fence. 
 

Comment:  The modification includes a new letterbox and 1.5m high open metal front 
gate.  The gate is proposed to be of the same height as the letterbox.   The plans the 
subject of this modification have been assessed for compliance with Council’s 
heritage controls and considered satisfactory subject to conditions.  No objection is 
raised to the new front boundary metal gate. 
 
- Smoke and embers from Freestanding Fire Pit 
 
Comment:  The landscape plan submitted with application proposes a freestanding 
fire pit, approximately 750mm in diameter, set in the rear yard.  Such a fire pit is not 
prohibited.  It is considered that the proposed fire pit is not of a size as would not be 
unusual in a domestic setting.  Further, given that the usage of such a fire pit may 
well be infrequent, such a facility is considered satisfactory. 
 

The following matters that were raised in submissions appear to relate to the alterations and 
additions to the site as a whole, rather than the modifications to the approved development 
that are the subject of the current modification application: 
 
- Overdevelopment, bulk, height, scale, amenity impacts, compatibility with 
conservation area. 

 
Comment:  These objections relate to the approved form of development, not the 
modifications the subject of this modification application.  The modifications proposed 
do not alter the height or bulk of the approved development.  

 
- The rear additions are out of character with the streetscape 
 

Comment:  As the proposed changes to the detail of the approved additions at the 
rear of the site are not highly visible from the street, this objection appears to refer to 
the approved two-storey section of the originally approved additions, the bulk of 
which is not to be altered by the current modification application. 

 
- Construction noise/ disturbance 
 

Comment:  The existing development consent contains advice that noise arising from 
the works must be controlled in accordance with the requirements of the Protection of 
the Environment Operations Act 1997 and guidelines contained in the New South 
Wales Environment Protection Authority Environmental Noise Control Manual. 

 
- Stormwater design 

 
Comment:  The proposed changes to the detail of the approved additions at the rear 
of the site including the maintenance of an overland flow path are subject to 
conditions of the development consent. 

 
5(g) Section 4.55 of the Environmental Planning and Assessment Act 1979 
  
Under Section 4.55 of the Environmental Planning and Assessment Act, 1979, the 
determining authority, when considering a request to modify a Determination, must: 
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(a) be satisfied that the development as modified is substantially the same development 
as the development for which consent was originally granted; 

(b) consult with any relevant authority or approval body; 
(c) notify the application in accordance with the regulations; 
(d) consider any submissions made; and, 
(e) take into consideration the matters referred to in Section 4.15 as are of relevance to 

the development the subject of the application. 
  
The above has been addressed during the assessment of the application as follows: 

• The development being modified is substantially the same development as the 
development for which consent was originally granted; 

• The application was notified in accordance with the regulations and Council’s policy 
and the submissions addressed in this report; and 

• Matters under Section 4.15 have been addressed within this assessment report. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposed modification is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/ officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

- Development Engineer 
- Heritage Officer  

 
6(b) External 
 
The application was not required to be referred to external bodies. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions/7.12 levies are not payable for the proposed modification. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013. 
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to section 4.55 of the Environmental Planning and 
Assessment Act 1979, grant consent to Modification Application No. 
MOD/2021/0238 for modification to the approved alterations and additions 
including changes to fenestration, materials, landscaping, internal modifications, 
& condition of consent 7(l) at 95 Grove Street BIRCHGROVE  NSW  2041 subject 
to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Consent as modified under MOD/2020/0293 
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Attachment D – Approved Plans of MOD/2020/0293 
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