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DEVELOPMENT ASSESSMENT REPORT 

Application No. REV/2021/0009 
Address 7 Westbourne Street STANMORE  NSW  2048 
Proposal S8.2 Review Application of DA/2020/0827 for demolition of existing 

building, Torrens Title Subdivision of existing lot into 2 lots, construction 
of a semi-detached dwelling with a secondary dwelling and garage to 
each lot. Landscaping and associated works. 

Date of Lodgement 30 April 2021 
Applicant Urban Future Organisation 
Owner Grey Gum Investments Pty Ltd 
Number of Submissions Initial: 2 
Value of works $961,941.00 
Reason for determination 
at Planning Panel 

Recommendation of refusal of Section 8.2 application 

Main Issues • Solar access to private open space of proposed dwellings. 
• Building height, bulk, scale and setbacks. 
• Streetscape 
• Appropriateness of subdivision and replacement dwellings. 

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Without prejudice conditions if consent is granted 
Attachment D Reasons for refusal of DA/2020/0827 
Attachment E Stamped refused plans for DA/2020/0827 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council pursuant to Section 8.2 
of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979) for a review of 
Determination No. DA/2020/0827, which refused the demolition of the existing building, 
Torrens title subdivision of the existing lot into two lots, and the construction of a semi-
detached dwelling with a secondary dwelling and garage to each lot at 7 Westbourne Street, 
Stanmore. The application was refused for the following reasons: 
 

1. The proposal fails to demonstrate compliance with Clause 22(3)(a) of State 
Environmental Planning Policy (Affordable Rental Housing) 2009. 
 

2. The proposal is inconsistent and has not demonstrated compliance with the following 
clauses of Marrickville Local Environmental Plan 2011, pursuant to Section 4.15 
(1)(a)(i) of the Environmental Planning and Assessment Act 1979: 

a. Clause 1.2 - Aims of Plan; 
b. Clause 4.4 - Floor Space Ratio; and 
c. Clause 4.6 - Exceptions to development standards. 

 
3. The proposal is inconsistent and has not demonstrated compliance with the following 

clauses of Draft Inner West Local Environmental Plan 2020, pursuant to Section 4.15 
(1)(a)(i) of the Environmental Planning and Assessment Act 1979: 

a. Clause 1.2(2)(i) Aims of Plan; and 
b. Land Use Table - Objectives of Zone 

 
4. The proposal is inconsistent and has not demonstrated compliance with the 

Marrickville Development Control Plan 2011, pursuant to Section 4.15 (1)(a)(iii) of the 
Environmental Planning and Assessment Act 1979 having regard to: 

1. Part 2.1 – Urban Design 
2. Part 2.7 – Solar Access and Overshadowing   
3. Part 2.9 – Community Safety  
4. Part 2.18 – Landscaping and Open Spaces 
5. Part 4.1 – Low Density Residential Development  

 
5. The proposal will result in adverse environmental impacts in the locality, pursuant to 

Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 
 

6. The proposal has not demonstrated that the site is suitable for the development, 
pursuant to Section 4.15 (1)(c) of the Environmental Planning and Assessment Act 
1979. 
 

7. The proposal has not demonstrated it is in the public interest, pursuant to Section 4.15 
(1)(e) of the Environmental Planning and Assessment Act 1979. 

 
A copy of the refused plans is included as Attachment E to this report. 
 
A review of the determination under Section 8.2 of the EP&A Act 1979 has been requested. 
The application was notified to surrounding properties and two (2) submissions were received.  
 
The main issues that have arisen from the application include: 

• Solar access to private open space of proposed dwellings. 
• Building height, bulk, and setbacks. 
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• Streetscape impact 
• Appropriateness of subdivision and replacement dwellings.  

In addition to the matters noted above, the proposal is not considered to satisfy the aims, 
objectives, and design parameters contained in the relevant State Environmental Planning 
Policies, Marrickville Local Environmental Plan 2011 (MLEP 2011), and Marrickville 
Development Control Plan 2011 (MDCP 2011).  
 
The application is considered unsupportable and in view of the circumstances, it is 
recommended that the original decision of refusal of the application be maintained. 
 
2. Proposal 
 
The application seeks a review of Determination No. DA/2020/0827 under Section 8.2 of the 
EP&A Act 1979. The original application was for the demolition of the existing building, Torrens 
title subdivision of the existing lot into two lots, and the construction of a semi-detached 
dwelling with a secondary dwelling and garage to each lot at the site. The original application 
was refused under delegated authority by Council staff on 22 February 2021. 
 
The following amendments have been made to the development as proposed in 
DA/2020/0827 and an assessment of these modifications has been undertaken throughout 
this report: 
 

• Deletion of the secondary dwelling above the detached garages; 
• Increased front setback at each level; 
• Reduced rear setback at each level; 
• Internal reconfiguration at each level; 
• Deletion of street-facing dormer window to first floor roof; 
• Modification of façade design, including design and placement of windows, and 

deletion of brick privacy screen at ground floor; and, 
• Modification of materials and finishes. 

 
3. Site Description 
 
The subject site is located on the southern side of Westbourne Street, close to the intersection 
of Westbourne Street and Cannon Lane, Stanmore. The site consists of one allotment and is 
generally rectangular in shape with a total area of 374sqm and is legally described as 7 
Westbourne Street, Stanmore NSW 2048. 
 
The site has a 12.2m wide primary frontage to Westbourne Street and a 12.2m wide secondary 
frontage to Westbourne Lane at the rear.  
 
The site currently supports a two storey detached dwelling house. The adjoining properties 
support single and two storey detached and semi-detached dwellings.  
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Figure 1: Zoning map Figure 2: Aerial map 

 
4. Background 
 
4(a)  Site history 
 
The following outlines the relevant development history of the subject site and any relevant 
applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision 
DA/2020/0827 Demolition of existing building. Torrens Title Subdivision of 

land into 2 lots. Construction of a semi-detached dwelling 
with a secondary dwelling and garage to each lot. 
Landscaping and associated works. 

Refused 
22/02/2021 

 
Surrounding properties 
 

Property  Application Proposal Decision 
11 Westbourne Street DA201100350 To demolish existing improvements, 

subdivide the land into two (2) allotments 
and erect a two (2) storey with attic 
dwelling house and a garage at the rear on 
each allotment 

Approved 
07/11/2011 

23 Westbourne Street DA201200480 To demolish part of the premises and carry 
out ground floor alterations and additions 
to a dwelling house 

Approved 
14/01/2013 

25 Westbourne Street DA201100083 Demolish part of the premises and carry 
out ground floor alterations and additions 
to a dwelling house and erect a new side 
and rear masonry wall with a roller door 
providing vehicular access to Westbourne 
Lane 

Approved 
29/03/2011 
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4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  
22 February 2021 A notice of determination was issued for DA/2020/0827 refusing the proposed 

development. 
30 April 2021 Application lodged. 
11 to 25 May 2021 Application notified. 
30 June 2021 Council requested that additional information be submitted to address the 

following matters: 
• Building setbacks 
• Building height  
• Solar access and overshadowing 

15 July 2021 A response was submitted by the applicant (Note: No further amended plans 
were submitted in response). 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Sections 
4.15 and 8.2 of the EP&A Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No. 55 – Remediation of Land 

(SEPP 55) 

 
State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. MDCP 2011 provides controls and 
guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially contaminated 
the site. It is considered that the site will not require remediation in accordance with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application indicating that the proposal achieves 
full compliance with the BASIX requirements. The implementation of the commitments listed 
in the BASIX Certificate can be included as conditions if development consent is granted. 
The application does not seek the removal of any vegetation from within the site or on Council 
land.  
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5(a)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 

The application was assessed against the following relevant clauses of MLEP 2011: 
Control Proposed Compliance 
Clause 1.2  
Aims of Plan 
 

The proposal is inconsistent with the Clause 1.2(2)(h) 
as follows: 

• The modified proposal does not promote a high 
standard of design as it results in adverse 
overshadowing and solar access impacts to the 
subject site and adjoining properties.  

• The form and scale of the proposal is 
uncharacteristic and excessively bulky having 
regard to the prevailing character of 
Westbourne Street and affords inadequate 
amenity to future occupants which is 
demonstrated through a number of non-
compliances with Council’s controls as 
identified throughout this assessment report 

No  

Clause 2.3  
Zone objectives and 
Land Use Table 

The proposal satisfies the clause as follows: 
• The application proposes the subdivision of the 

existing allotment and the construction of a new 
semi-detached dwelling on each new lot. Semi-
detached dwellings are permissible with 
consent in the R2 Low Density Residential 
zone; and, 

• The proposal is consistent with the relevant 
objectives of the zone, as it has the potential to 
provide for the housing needs of the community 
within a low density residential environment. 
Notwithstanding, it is considered the amenity of 
those dwellings is not of a standard which is 
acceptable to Council and this is discussed in 
greater detail throughout this report 

Yes , however 
see 
comments 
 

Clause 2.7 
Demolition requires 
development consent 

The proposal satisfies the clause as follows: 
• Demolition works are proposed, which are 

permissible with consent; and, 

• Any impacts that may arise during demolition 
can be appropriately managed through 
conditions if development consent is granted. 

Yes – subject 
to conditions  

Clause 4.3 
Height of Buildings 
J – 9.5m  

The application proposes a compliant building height of 
9.5m 

Yes  

Clause 4.4 
Floor space ratio  
F – 1:1 (187sqm) 

The application proposes a compliant floor space ratio 
of 0.95:1 (177sqm) for each lot. 

Yes 
 

Clause 4.5 
Calculation of floor 
space ratio and site 
area 

The site area and floor space ratio for the proposal has 
been calculated in accordance with the clause. 

Yes  

Clause 6.2 
Earthworks 

The application is considered to adequately satisfy this 
clause in that the proposed earthworks are unlikely to 
have a detrimental impact on environmental functions 

Yes  
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and processes, existing drainage patterns, or soil 
stability. 

Clause 6.5 
Development in areas 
subject to aircraft noise 

The site is located within the ANEF 25-30 contour and 
as such an Acoustic Report was submitted with the 
application. The proposal is capable of satisfying this 
clause subject to conditions if development consent is 
granted. 

Yes – subject 
to condition  

 
5(b) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the EP&A Act 1979. 
 
Draft IWLEP 2020 contains provisions for amended aims of Clause 1.2 Aims of Plan and 
amended objectives for the R2 Low Density Residential zone.  
 
The proposed development is not considered to satisfy the following amended aims of Clause 
1.2(2):  
 

(i)  to achieve a high-quality urban form and open space in the public and private domain 
by ensuring new development exhibits architectural and urban design excellence, 

(j) to protect and enhance the amenity, vitality and viability of Inner West for existing and 
future residents, workers and visitors. 

 
The following matters were identified in the assessment of the original development 
application and are considered to remain outstanding/unresolved by the current design; 
 
The proposal fails to provide housing that is compatible with the character, style, pattern of 
surrounding buildings, streetscape nor does the proposal protect or enhance the amenity of 
existing and future residents for the following reasons; 

− The architectural style is at odds with the character of the street. The elongated roof 
form which is taller than nearby development results in a building which is considerably 
large and at odds with the streetscape character particularly the adjoining single storey 
dwellings and as such fails to provide an adequate transition between adjoining 
development; 

− The roof form itself is uncharacteristic of prevailing development in the street. Terrace 
style developments generally employ shorter roof forms and as such the proposal fails 
to pick on upon positive development cues in the street. For example 2 Westbourne 
Street contains a terrace of which the main roof form extends no more than 10.5 
metres, whilst the rest of the dwelling is setback from the eastern boundary. However 
the subject proposal contains a main roof form that extends for 13.3 metres, of which 
the subject roof pitch fails to pick up on cues of the prevailing character of the street. 
It appears the proposal seems to partially mimic the development at 11 and 11a 
Westbourne Street with its 3 storey form. In this regard, development which results in 
a poor streetscape outcome should not be replicated and used as a precedent for 
future development, it is also noteworthy that the subdivision and approval of the 
dwellings at 11 Westbourne Street were approved prior to the gazettal of MLEP 2011 
and MDCP 2011 and as such are not subject to the same planning controls as the 
subject application. 

− The boundary to boundary construction for the development limits the ability for light 
and ventilation with all bathrooms on the ground, first and second floors required to be 
mechanically ventilated. Furthermore the nil boundary results in the presentation of 
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one long unarticulated wall to the eastern and western elevations accentuating the bulk 
of the proposal. 

− The height of the proposal, combined with the proposed setbacks and extent of built 
form results in the Private Open Space for each of the proposed dwellings receiving 
little solar access affording poor amenity for future occupants.  

− In addition to the above the applicant has proposed the provision of a void adjoining 
the stairwell on the first floor in the access corridor. The purpose of this void seems 
unwarranted and is considered to be oddly placed especially as this void has no access 
to light and air from a window as it is surrounded by enclosed rooms and a ceiling 
above. Overall the proposal fails to provide adequate amenity for future residents 

 
Furthermore, the proposed development is not considered to satisfy the following amended 
objective of the R2 Low Density Residential zone under Draft IWLEP 2020:  
 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood.  

 
Given the above, the proposed development is not considered to satisfy the provisions of Draft 
IWLEP 2020. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of MDCP 2011: 
 

Control Proposed Compliance 
Part 2 – Generic Provisions 

Part 2.1 – Urban Design The modified proposal does not satisfy the 12 
urban design principles as follows: 

• The development fails to satisfy Principle 
9: Sense of place and character in 
streetscapes and townscapes. The 
application has not demonstrated that the 
scale, massing and form of the proposed 
development is appropriate for the site 
and that it does not result in adverse 
amenity impacts to the subject and 
adjoining properties.  

No  

Part 2.6 – Acoustic and 
Visual Privacy 

The modified proposal satisfies the requirements 
of this Part as follows: 

• The windows proposed predominantly 
face into the site or are adequately offset 
from adjoining windows, thereby 
protecting existing privacy levels for 
surrounding occupiers;  

• The proposed first floor rear-facing 
balconies are appropriately designed and 
located to reduce any adverse 
overlooking and privacy impacts; and, 

• The private open space (POS) of the 
principal and secondary dwellings have 
been appropriately located on the site to 

Yes 
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reduce adverse visual and acoustic 
amenity impacts to neighbours. 

Part 2.7 – Solar Access and 
Overshadowing  

See Section 5(c)(i) below. No  

Part 2.9 – Community Safety The modified proposal satisfies the requirements 
of this Part as follows: 

• The principal entrance to each dwelling 
house is visible from the street; and,  

• The dwelling house has been designed to 
overlook the street. 

Yes 

Part 2.10 – Parking The modified proposal satisfies the requirements 
of this Part as follows: 

• One car parking space is provided to 
each dwelling.  

Yes 

Part 2.11 – Fencing The modified proposal satisfies the requirements 
of this Part as follows: 

• The 1.2m high palisade fencing along the 
front boundary is consistent and 
compatible with the character of the area.  

Yes 

Part 2.18 – Landscaping and 
Open Spaces  

The modified proposal satisfies the requirements 
of this Part as follows: 

• The entire front setback is to consist of 
pervious landscaping with the exception 
of the pathways; 

• A minimum area of 45sqm, with no 
dimension being less than 3m, is to be 
retained as private open space; and, 

• In excess of 50% of the private open 
space is to be maintained as pervious 
landscaping. 

Yes, the 
quantum 
required 
complies, but 
as discussed 
under Part 2.7 
of MDCP 
2011, the 
amenity of this 
space is poor 
as it will not 
receive a 
reasonable 
level of solar 
access 

Part 2.21 – Site Facilities 
and Waste Management  

The modified proposal satisfies the requirements 
of this Part as follows: 

• The application was accompanied by a 
waste management plan in accordance 
with the Part; and, 

• The appropriate management of waste 
during the construction of the proposal 
can be addressed through conditions if 
development consent is granted.  

Yes – subject 
to conditions  

Part 2.25 – Stormwater 
Management  

The development is capable of satisfying the 
requirements of this Part subject to conditions if 
development consent is granted. 

Yes – subject 
to conditions 

Part 3 – Subdivision, Amalgamation and Movement Networks 

Part 3.2.2 – Residential 
Torrens title subdivision and 
amalgamation controls  

See Section 5(c)(ii) below. No  
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Part 4.1 – Low Density Residential Development  

Part 4.1.4 – Good Urban 
Design Practice 

The modified proposal is not considered to satisfy 
the requirements of this Part as follows: 

• The proposed development has not been 
designed to achieve good solar access to 
the POS of each dwelling;  

• The proposed POS is not considered to 
be of a high quality as it does not achieve 
an appropriate level of amenity; and, 

• The proposed development has not 
demonstrated that it is of an appropriate 
scale for the site as it results in adverse 
amenity impacts. 

No 

Part 4.1.5 – Streetscape and 
Design 

The modified proposal fails to satisfy the 
requirements of this Part as follows: 

• the overall height of the proposed 
development is over scaled and 
uncharacteristic of development in the 
locality. Comparatively the nearby more 
recently constructed terraces at 11 and 
11a Westbourne Street have an overall 
height of 8.9 metres. The proposed 
development is set higher in the street 
and is considered to be at odds with the 
streetscape character. The proposal 
extends well above the single storey 
terraces to the east and would be 
extremely prominent because of the wall 
height proposed to be constructed to a nil 
boundary setback, and the proposal fails 
to provide an adequate transition 
between the dwellings to the east and 
west of the site. 

• The development exhibits a height and 
form which does not pick up on cues in 
the street and results in a development 
that is not uniform and cohesive with the 
streetscape;  

• The proposal is not an appropriate infill 
development and fails to demonstrate a 
design that complements and 
embellishes the character of the area. 

No  

Part 4.1.6 – Built form and 
character 

See Section 5(c)(iii) below. No  

Part 4.1.7 – Car Parking The modified proposal satisfies the requirements 
of this Part as follows: 

• The garage and car parking space 
comply with the design requirements and 
minimum dimension for car parking within 
Part 2.10 of MDCP 2011; 

Yes  
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• The garage is located to the rear of the 
site and is safely and conveniently 
located for use; 

• The design of the garage is appropriate 
to the dwelling house and the 
presentation of the garage to the laneway 
is consistent in height and form with other 
approved development in the laneway; 
and, 

• The location of the driveway is suitable 
within the laneway and will not impact 
traffic or parking. 

Part 4.1.9 – Additional 
Controls for Contemporary 
Dwellings 

The modified proposal fails to satisfies the 
requirements of this Part as follows: 

• The overall height of the proposed 
development is over scaled and 
uncharacteristic of development in the 
locality and the proposal fails to provide 
an adequate transition between the 
dwellings to the east and west of the site. 

• The proposal seeks to employ a 
contemporary terrace style design 
however the design of the elongated roof 
the dwellings results in a development 
whose bulk, form and style is at odds with 
the locality 

• The roof form is uncharacteristic of the 
prevailing character in the street and has 
been designed as such to accommodate 
the 3 floors to be built to the boundary. 
This is turn results in an unacceptable 
bulk to the adjoining property boundary 
and is highly visible to the street. 

No  

Part 9 – Strategic Context  

Part 9.3 – Stanmore North  The modified proposal fails to satisfy the 
requirements of this Part as follows: 

• the proposed development is over scaled 
and uncharacteristic of development in 
the locality 

 

No 
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(ii) Part 2.7 Solar Access and Overshadowing 
 
Overshadowing 
 
Part 2.7 of MDCP 2011 sets objectives and controls that aim to maximise solar access and 
reduce adverse overshadowing impacts to proposed developments and neighbouring 
properties. In this regard, control C2 reads as follows: 
 

C2  Direct solar access to windows of principal living areas and principal areas of 
open space of nearby residential accommodation must: 
i. Not be reduced to less than two hours between 9.00am and 3.00pm on 21 

June; or 
ii. Where less than two hours of sunlight is currently available on 21 June, 

solar access should not be further reduced. However, if the development 
proposal results in a further decrease in sunlight available on 21 June, 
Council will consider: 

a. The development potential of the site; 
b. The particular circumstances of the neighbouring site(s), for 

example, the proximity of any residential accommodation to the 
boundary, the resultant proximity of windows to the boundary, and 
whether this makes compliance difficult; 

c. Any exceptional circumstances of the subject site such as heritage, 
built form or topography; and 

d. Whether the sunlight available in March to September is 
significantly reduced, such that it impacts upon the functioning of 
principal living areas and the principal areas of open space. To 
ensure compliance with this control, separate shadow diagrams for 
the March/September period must be submitted in accordance 
with the requirements of C1; 

Where less than two hours of sunlight is currently available on 21 June and the 
proposal is not reducing it any further, Council will still consider the merits of 
the case having regard to the above criteria described in points a to d. 

 
The subject site has a northwest-southeast orientation and as such, a 3 storey development 
on the site will likely result in additional overshadowing of the neighbouring properties at nos. 
3 and 9 Westbourne Street, which are located to the northeast and southwest, respectively.  
 
No. 3 Westbourne Street 
 
No. 3 Westbourne Street is occupied by a single storey semi-detached dwelling with a nil 
setback to the common boundary. The shadow diagrams submitted for June 21st and the 
March/September equinox demonstrate that the proposed development results in additional 
overshadowing of the rear private open space (POS) of the neighbouring property between 
2.00pm-3.00pm. The overshadowing is a result of the proposed single storey garage at the 
rear of the site, which is provided with a nil setback to the common boundary. However it is 
noted that the POS does not receive more than 2 hours of solar access during solstice at 
present to more than 50% of the space, and this is marginally increased by the proposed 
development.  
 
Notwithstanding the additional overshadowing, the POS of no. 3 Westbourne Street maintains 
greater than 2 hours of direct solar access to 50% of the POS between 9.00am and 3.00pm 
at the March/September equinoxes.  
No. 9 Westbourne Street 
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No. 9 Westbourne Street is occupied by a part-single, part-two storey detached dwelling with 
a 1.2m setback to the common boundary. One window, which services an internal living area, 
is located on the northeast elevation of the dwelling toward the centre of the elevation. Whilst 
the shadow diagrams provided by the applicant label this room as a bedroom, it is evident that 
this room serves as a dining room, thereby being a principal living area. A detached ancillary 
structure/pergola is also located within the rear POS at the southeast corner of the site with a 
nil setback to the common and rear boundaries.  
 
Elevational and plan shadow diagrams were submitted for June 21st and the March/September 
equinox. An assessment of the proposal against Control 2 is provided below. 
 
i. Direct solar access to windows of principal living areas and principal areas of open space 

of nearby residential accommodation must not be reduced to less than two hours between 
9.00am and 3.00pm on 21 June. 

 
The submitted shadow diagrams demonstrate that the side-facing dining room window of no. 
9 Westbourne Street currently receives some level of direct solar access between 11.00am-
12.00pm during midwinter and at the March equinox, and that the proposed development 
would result in overshadowing of this window for that period. As such, this window receives 
less than 2 hours direct solar access between 9.00am-3.00pm during midwinter.  
 
The shadow diagrams also demonstrate that the principal area of POS of no. 9 Westbourne 
Street directly adjacent to the rear of the dwelling does not receive 2 hours direct solar access 
between 9.00am-3.00pm during winter as it is overshadowed by the existing dwelling. 
Additionally, less than 50% of the total area of POS currently receives 2 hours of direct solar 
access.  
 
The proposed development does result in additional overshadowing of the POS; however, this 
largely occurs over the existing ancillary structure in the rear southeast corner of the site. 
Additional overshadowing also occurs between 1.00pm-2.00pm to the area of POS adjacent 
to the eastern side boundary.  
 
ii. Where less than two hours of sunlight is currently available on 21 June, solar access 

should not be further reduced. However, if the development proposal results in a further 
decrease in sunlight available on 21 June, Council will consider: 
a. The development potential of the site; 
b. The particular circumstances of the neighbouring site(s), for example, the proximity 

of any residential accommodation to the boundary, the resultant proximity of 
windows to the boundary, and whether this makes compliance difficult; 

c. Any exceptional circumstances of the subject site such as heritage, built form or 
topography; and 

d. Whether the sunlight available in March to September is significantly reduced, such 
that it impacts upon the functioning of principal living areas and the principal areas 
of open space. To ensure compliance with this control, separate shadow diagrams 
for the March/September period must be submitted in accordance with the 
requirements of C1. 

 
As the proposed development results in the decrease of sunlight available during midwinter, 
points (a)-(d) above are relevant to this application and are considered below.  
 
a. The development potential of the site; 
 
The site is located within the R2 Low Density Residential zone and is limited to a maximum 
building height of 9.5m. The existing lot is also subject to a maximum FSR of 0.6:1 (224.4sqm). 
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However, the proposed Torrens title subdivision of the existing lot into two new lots results in 
each lot having a maximum FSR of 1:1 (187sqm), as such increasing the total maximum gross 
floor area of the site by approximately 150sqm. Whilst the proposed development complies 
with the maximum height and FSR development standards, these maximums are not an as of 
right, and need to be considered in the context of adjoining development and as discussed 
throughout this report the overall height of the proposed development is over scaled and 
uncharacteristic of development in the locality. The adverse impacts to neighbouring 
development is a result of the proposal not having adequate regard to external impacts.  
 
b. The particular circumstances of the neighbouring site(s), for example, the proximity of any 

residential accommodation to the boundary, the resultant proximity of windows to the 
boundary, and whether this makes compliance difficult; 

 
The affected window of no. 9 Westbourne Street whilst orientated towards the side boundary, 
is located reasonably 1.2m from the common side boundary. 
 
c. Any exceptional circumstances of the subject site such as heritage, built form or 

topography; and 
 
There are no exceptional circumstances that affect the ability of the proposed development to 
comply with the requirements of this control.  
 
d. Whether the sunlight available in March to September is significantly reduced, such that 

it impacts upon the functioning of principal living areas and the principal areas of open 
space. To ensure compliance with this control, separate shadow diagrams for the 
March/September period must be submitted in accordance with the requirements of C1. 

 
The submitted shadow diagrams demonstrate that direct solar access is currently available to 
a small portion of the affected window of no. 9 Westbourne Street between 11.00am-12.00pm 
at the March/September equinox and the proposed development will result in a total loss of 
solar access to this dining room window. 
 
Considering the above, the development is considered to result in an unreasonable impact on 
the adjoining property and it is considered that a more sensitive design could potentially 
preserve a reasonable level of solar access to the neighbouring development.   As such, the 
proposal fails to comply with the controls and objectives of Part 2.7 of MDCP 2011.  
 
Solar access 
 
In addition to the above, C8 of Part 2.7 reads as follows: 
 

C8  Where site orientation permits, new buildings and additions must be sited and 
designed to maximise direct solar access to north-facing living areas and 
outdoor recreation areas such that: 
i. At least one habitable room (other than a bedroom) must have a window 

having an area not less than 15% of the floor area of the room, positioned 
within 30 degrees east and 20 degrees west of true north and allow for 
direct sunlight for at least two hours over a minimum of 50% of the glazed 
surface between 9.00am and 3.00pm on 21 June. 

ii. Private open space receives a minimum two hours of direct sunlight over 
50% of its finished surface between 9.00am and 3.00pm on 21 June. 
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The submitted shadow diagrams demonstrate that the northwest-facing windows of the 
ground floor living room of each dwelling receive greater than 2 hours of direct solar access 
to more than 50% of the window area between 9.00am-3.00pm during midwinter.  
 
However, the submitted shadow diagrams also demonstrate that the POS of each dwelling 
does not receive a minimum of 2 hours of direct sunlight over 50% of its finished surface 
between 9.00am-3.00pm during midwinter. The proposed eastern dwelling receives direct 
solar access to less than 5% of its finished surface between 11.00am-12.00pm during 
midwinter, while the western dwelling receives direct solar access to less than 5% of its 
finished surface between 9.00am-10.00am during midwinter.  
 
During the assessment of the application, it was requested by Council that a 900mm setback 
be provided to the northeast and southwest side boundaries to enable greater solar access to 
the POS of each dwelling. The proposed development was not amended as requested; 
however, indicative shadow diagrams were submitted for comparison demonstrating the 
overshadowing and solar access impacts with a 900mm setback.  
 
The indicative shadow diagrams demonstrate that a 900mm side setback does result in 
additional solar access being provided to the POS of each dwelling. As such, it has been 
demonstrated that despite the orientation of the site, alternative designs can provide increased 
solar access and enhanced amenity on the site.  
 
Notwithstanding the southern orientation of the proposed areas of POS, it is considered the 
dwellings have not been designed to maximise solar access to their respective areas of POS. 
As detailed further in this report, this is attributed the bulk and scale of the development, which 
is exacerbated by the extent of the proposed first and second floor, overall height,  roof form 
and zero side setbacks. As such, it is considered the proposal does not comply with C8 of Part 
2.7.5 and O2 of Part 2.7.1 
 
(iii) Part 3.2.2 Residential Torrens title subdivision and amalgamation controls 
 
The application proposes the Torrens title subdivision of the existing allotment into two new 
allotments. Each new allotment will have a total area of 187sqm, a width of 6.09m, and a depth 
of 30.68m.  
 
While the proposed subdivision satisfies objectives O3 and O5 of Part 3.2.2 of MDCP 2011 
with respect to retaining the prevailing cadastral character of the street, the proposed 
development is not considered to satisfy objective O4, which reads as follows: 
 

O4  To ensure that the size of new allotments caters for a variety of dwelling and 
household types and permits adequate solar access, areas for open space, 
landscaping and car parking. 

 
As noted in Section 5(c)(i) above, the proposed new dwelling on each allotment has not been 
designed to ensure adequate solar access can be provided to the POS of each lot. As such, 
the application has not demonstrated that the subdivision of the existing allotment is 
appropriate in this case.  
 
(iv) Part 4.1.6 Built form and character 
 
Part 4.1.6 of MDCP 2011 sets objectives and controls that aim to facilitate an acceptable bulk 
and scale of development. In this regard, the following control and objective are relevant to 
this development: 
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C8  Notwithstanding compliance with the numerical standards, applicants must 
demonstrate that the bulk and relative mass of development is acceptable for 
the street and adjoining dwellings in terms of: 
i. Overshadowing and privacy; 
ii. Streetscape (bulk and scale); 
iii. Building setbacks; 
iv. Parking and landscape requirements; 
v. Visual impact and impact on existing views (Council encourages view 

sharing between surrounding residences); 
vi. Any significant trees on site; and 
vii. Lot size, shape and topography. 

O13  To ensure adequate separation between buildings for visual and acoustic 
privacy, solar access and air circulation. 

 
As noted above, the proposed development has not been designed to ensure adequate direct 
solar access is provided to the POS of each proposed dwellings despite numerical compliance 
with the maximum building height and FSR development standards. 
 
Building setbacks are determined on merit having regard to maintaining solar access and 
reducing visual bulk to neighbouring development of which the proposal development fails to 
demonstrate is adequate. 
 
The bulk and relative mass of the dwellings results in adverse impacts in terms of visual bulk 
to surrounding properties, and the streetscape, and this is attributed to their respective scales, 
heights and lengths. 
 
As discussed in Section 5(c)(i) above, whilst it is acknowledged that the orientation of the site 
makes total compliance with the solar access requirements difficult to achieve, it is considered 
that alternative building designs could result in an adequate level of solar access being 
provided to the POS of each dwelling.  
 
Given the above, the proposed development does not satisfy the provisions of Part 4.1.6 of 
MDCP 2011.  
 
5(d) Section 8.2 of the Environmental Planning and Assessment Act 1979 
 
The following is an assessment of the application against the requirements of Sections 8.2 
and 8.3 of the EP&A Act 1979: 
 

Provision  Comment  
8.2 Determinations and decisions subject to review 
(1) The following determinations or decisions of a consent authority 

under Part 4 are subject to review under this Division— 
(a) the determination of an application for development 

consent by a council, by a local planning panel, by a 
Sydney district or regional planning panel or by any 
person acting as delegate of the Minister (other than the 
Independent Planning Commission or the Planning 
Secretary), 

(b) the determination of an application for the modification of 
a development consent by a council, by a local planning 
panel, by a Sydney district or regional planning panel or 
by any person acting as delegate of the Minister (other 
than the Independent Planning Commission or the 
Planning Secretary), 

The subject application 
seeks the review of a 
determination made by 
Council. 
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(c) the decision of a council to reject and not determine an 
application for development consent. 

(2) However, a determination or decision in connection with an 
application relating to the following is not subject to review under 
this Division— 

(a) a complying development certificate, 
(b) designated development, 
(c) Crown development (referred to in Division 4.6). 

The subject application 
does not relate to the listed 
application types.  

(3) A determination or decision reviewed under this Division is not 
subject to further review under this Division. 

Noted. 

8.3 Application for and conduct of review  
(1) An applicant for development consent may request a consent 

authority to review a determination or decision made by the 
consent authority. The consent authority is to review the 
determination or decision if duly requested to do so under this 
Division. 

The applicant has 
requested that the 
determination made by 
Council be reviewed.  

(2) A determination or decision cannot be reviewed under this 
Division— 

(a) after the period within which any appeal may be made to 
the Court has expired if no appeal was made, or 

(b) after the Court has disposed of an appeal against the 
determination or decision. 

The application was lodged 
and will be considered by 
the Inner West Local 
Planning Panel for 
determination prior to the 
period within which any 
appeal may be made to the 
Court has expired being 
21/02/2022. 

(3) In requesting a review, the applicant may amend the proposed 
development the subject of the original application for 
development consent or for modification of development consent. 
The consent authority may review the matter having regard to the 
amended development, but only if it is satisfied that it is 
substantially the same development. 

The subject proposed 
development remains 
substantially the same 
development as that 
originally proposed. 

(4) The review of a determination or decision made by a delegate of 
a council is to be conducted— 

(a) by the council (unless the determination or decision may 
be made only by a local planning panel or delegate of the 
council), or 

(b) by another delegate of the council who is not subordinate 
to the delegate who made the determination or decision. 

The review has been 
assessed by a Council 
delegate who is not 
subordinate to the delegate 
who made the original 
decision. Additionally, the 
application is being 
presented to the Inner West 
Local Planning Panel for 
determination. 

(5) The review of a determination or decision made by a local planning 
panel is also to be conducted by the panel. 

This report has been 
prepared for the 
consideration of and 
determination by the Inner 
West Local Planning Panel. 

(6) The review of a determination or decision made by a council is to 
be conducted by the council and not by a delegate of the council. 

N/A 

(7) The review of a determination or decision made by a Sydney 
district or regional planning panel is also to be conducted by the 
panel. 

N/A 

(8) The review of a determination or decision made by the 
Independent Planning Commission is also to be conducted by the 
Commission. 

N/A 
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(9) The review of a determination or decision made by a delegate of 
the Minister (other than the Independent Planning Commission) is 
to be conducted by the Independent Planning Commission or by 
another delegate of the Minister who is not subordinate to the 
delegate who made the determination or decision. 

N/A 

 
An assessment of the amended proposal against the reasons for refusal issued under the 
original determination is provided below: 
 
1. The proposal fails to demonstrate compliance with Clause 22(3)(a) of State 

Environmental Planning Policy (Affordable Rental Housing) 2009. 
 
The application was modified to delete the secondary dwelling provided to each lot above the 
garage. As such, State Environmental Planning Policy (Affordable Rental Housing) 2009 is 
not applicable to this review.  
 
2. The proposal is inconsistent and has not demonstrated compliance with the 

following clauses of Marrickville Local Environmental Plan 2011, pursuant to 
Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act 1979: 

a. Clause 1.2 – Aims of Plan; 
b. Clause 4.4 – Floor Space Ratio; and 
c. Clause 4.6 – Exceptions to development standards. 

 
As noted above, the proposal as modified is not considered to satisfy Clause 1.2(2)(h) of 
MLEP 2011 as it results in adverse solar access and overshadowing impacts to the subject 
site and neighbouring properties. As such, reason 2(a) of the original refusal remains 
applicable.  
 
Regarding reasons 2(b) and (c), the proposed development has been modified to reduce the 
total gross floor area and as such provide a compliant floor space ratio. The modified 
development complies with the applicable development standards and therefore Clause 4.6 
is not applicable to this development.  
 
3. The proposal is inconsistent and has not demonstrated compliance with the 

following clauses of Draft Inner West Local Environmental Plan 2020, pursuant to 
Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act 1979: 

a. Clause 1.2(2)(i) Aims of Plan; and 
b. Land Use Table - Objectives of Zone 

 
As noted above, the modified proposal is not considered to satisfy Clause 1.2(2)(i) and (j)or 
Clause 2.3 with respect to the objectives of the R2 Low Density Residential zone, of Draft 
Inner West Local Environmental Plans 2020. As such, reason 3 of the original refusal remains 
applicable.  
 
4. The proposal is inconsistent and has not demonstrated compliance with the 

Marrickville Development Control Plan 2011, pursuant to Section 4.15 (1)(a)(iii) of 
the Environmental Planning and Assessment Act 1979 having regard to: 

1. Part 2.1 – Urban Design 
2. Part 2.7 – Solar Access and Overshadowing   
3. Part 2.9 – Community Safety  
4. Part 2.18 – Landscaping and Open Spaces 
5. Part 4.1 – Low Density Residential Development  
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As noted above, the modified proposal satisfies the provisions of Parts 2.9 and 2.18 of MDCP 
2011. However, the provisions of Parts 2.1, 2.7, 3, and 4.1 of MDCP 2011 have not been 
satisfied and as such reason 4(1), (2), and (5) of the original refusal remain applicable.  
 
5. The proposal will result in adverse environmental impacts in the locality, pursuant 

to Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 
 
The modified proposal is considered to result in adverse environmental impacts on the locality 
and as such reason 5 of the original refusal remains applicable.  
 
6. The proposal has not demonstrated that the site is suitable for the development, 

pursuant to Section 4.15 (1)(c) of the Environmental Planning and Assessment Act 
1979. 

 
The modified proposal has not demonstrated that the site is suitable for the proposed 
development and as such reason 6 of the original refusal remains applicable.  
 
7. The proposal has not demonstrated it is in the public interest, pursuant to Section 

4.15 (1)(e) of the Environmental Planning and Assessment Act 1979. 
 
The modified proposal has not demonstrated that it is in the public interest and as such reason 
7 of the original refusal remains applicable.  
5(e) The Likely Impacts 
 
As discussed in the assessment above, the proposed development will have an adverse 
impact on the locality. 
  
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Inner West Council Community 
Engagement Framework for a period of 14 days to surrounding properties. Two (2) 
submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

• Solar access and overshadowing – see Section 5(c)(i). 
• Height, bulk, and scale – see Section 5(c). 
• Privacy – see Section 5(c). 

 
In addition to the above issues, the submissions raised the following concerns: 
 

Concern Comment  
Concern was raised that the 
proposed development would 
adversely impact the outlook 
from neighbouring properties 

The visual bulk and massing of the proposal is considered 
unacceptable and unsympathetic to adjoining development and 
is recommended for refusal.  
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5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers whose comments have 
been taken into consideration in the assessment of the application: 
 

• Development Engineer 
 
7. Section 7.11 Contributions/7.12 Levy  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area and as such Section 7.11 contributions would 
be payable for the proposed development.  
 
8. Conclusion 
 
The proposal does not comply with the aims, objectives, and design parameters contained in 
Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 2011.  
 
The development would result in significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, it is 
recommended that the original decision of refusal of the application be maintained. 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. REV/2021/0009 for S8.2 
Review Application of DA/2020/0827 for demolition of existing building. Torrens Title 
Subdivision of existing lot into 2 lots, construction of a semi-detached dwelling with a  
garage to each lot, landscaping and associated works at 7 Westbourne Street, 
Stanmore for the following reasons: 

 
1. The proposed development is inconsistent with and has not demonstrated 

compliance with the Marrickville Local Environmental Plan 2011 pursuant to 
Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979, 
including: 
 

a. Clause 1.2(2)(h). 
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2. The proposed development is inconsistent with and has not demonstrated 

compliance with the Draft Inner West Local Environmental Plan 2020 pursuant to 
Section 4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979, 
including: 
 

a. Draft Clause 1.2(2)(i) and (j). 
b. Draft Clause 2.3 Zone objectives and Land Use Table.  

 
3. The proposed development is inconsistent with and has not demonstrated 

compliance with the Marrickville Development Control Plan 2011 pursuant to 
Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979, 
including: 

 
a. Part 2.1 Urban Design. 
b. Part 2.7 Solar Access and Overshadowing. 
c. Part 3 Subdivision, Amalgamation and Movement Networks. 
d. Part 4.1 Low Density Residential Development. 

 
4. The proposed development will result in adverse environmental impacts in the 

locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 
 

5. The proposal has not demonstrated that the site is suitable for the development    
pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 

 
6. The proposal has not demonstrated it is in the public interest pursuant to Section 

4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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Attachment A – Reasons for refusal 
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Attachment B – Plans of proposed development 
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Attachment C – Without prejudice conditions if consent is granted 

 



Inner West Local Planning Panel ITEM 10 

PAGE 601 
 



Inner West Local Planning Panel ITEM 10 

PAGE 602 
 



Inner West Local Planning Panel ITEM 10 

PAGE 603 
 



Inner West Local Planning Panel ITEM 10 

PAGE 604 
 



Inner West Local Planning Panel ITEM 10 

PAGE 605 
 



Inner West Local Planning Panel ITEM 10 

PAGE 606 
 



Inner West Local Planning Panel ITEM 10 

PAGE 607 
 



Inner West Local Planning Panel ITEM 10 

PAGE 608 
 



Inner West Local Planning Panel ITEM 10 

PAGE 609 
 



Inner West Local Planning Panel ITEM 10 

PAGE 610 
 



Inner West Local Planning Panel ITEM 10 

PAGE 611 
 

 
  



Inner West Local Planning Panel ITEM 10 

PAGE 612 
 

Attachment D – Reasons for refusal of DA/2020/0827 
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Attachment E – Stamped refused plans for DA/2020/0827 
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