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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2021/0066 
Address 64 Birchgrove Road BALMAIN  NSW  2041 
Proposal Section 4.56 Modification of Development Consent granted by 

the Land and Environment Court to D/2019/154 which approved 
demolition  and construction of new dwelling, double garage, 
pool and associated works, seeking various changes, including: 
landscaping amendments; new lower ground level corridor to 
provide access from garage to dwelling; new lift and stair access 
connection to lower level; new sub-floor area, internal 
reconfiguration; and laundry door and rainwater tank relocation 

Date of Lodgement 24 March 2021 
Applicant Nick Bell Architects 
Owner Mr Andrew J Munro 

Mrs Sari S Munro 
Number of Submissions One in opposition 
Value of works $1,974,000.00 
Reason for determination at 
Planning Panel 

variation to FSR exceeds Officer delegations   

Main Issues Non-compliance with FSR Development Standard 
Recommendation Approved with Conditions  
Attachment A Recommended and amended conditions of consent  
Attachment B Approved Conditions – Original Development Application – 

D/2019/154 
Attachment C Plans of proposed development 
Attachment D Approved Plans – D/2019/154 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council under Section 4.56 of 
the Enviromental Planning and Assessment Act to modify the Land and Environment Court 
determination D/2019/154 which approved the demolition and construction of a new 
dwelling, double garage, pool and associated works. The modification is seeking various 
changes, including: landscaping amendments; new lower ground level corridor to provide 
access from the garage to the dwelling; new lift and stair access connection to lower level; 
new sub-floor area, internal reconfiguration; and laundry door and rainwater tank relocation 
at 64 Birchgrove Road Balmain. 
 
The application was notified to surrounding properties and 1 submission was received in 
response to the initial notification.  
 
The modification is considered acceptable subject to the imposition of conditions.  
 
2. Proposal 
 
The proposal seeks to amend the Determination No. D/2019/154 dated 3 June 2020 
approved by the Land and Environment Court to carry out the following: 
 

1. Provide additional soft landscaped area to the rear of the site; 
2. New basement/below ground level to provide access from the garage to the dwelling 

with new internal stairs; 
3. Lift access extended to the proposed basement level; 
4. Rainwater tank to be relocated below house; 
5. Relocation of D03 (laundry door); and 
6. Minor internal alterations to accommodate new stairs from basement. 

 
3. Site Description 
 
The subject site is located on the western side of Birchgrove Road and has a secondary 
frontage to Gow Lane. The site consists of one (1) allotment and is generally rectangular 
shaped with a total area of 326.6 sqm and is legally described as Lot B in DP 32268. 
 
The site has a frontage to Birchgrove Road of 7.15 metres and a secondary frontage of 
approximate 7.62 metres to Gow Lane.  
 
The site supports a single storey dwelling. The adjoining properties support two storey 
dwellings.  
 
The property is located within a Heritage Conservation Area, and adjoins and is in the 
vicinity of a number of heritage items, including the heritage listed dwellings at 66 Birchgrove 
Road (I132) and 68 Birchgrove Road (I133).  
 
There are no trees on the site impacted by the proposed modified development. 
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Figure 1: R1 – General Residential Zone 
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & 
Date 

PREDA/2020/0474 Internal and external modifications to 
Development Consent D/2019/154 which 
approved demolition of existing structures and 
construction of a new four storey dwelling house 
with new pool and double garage at rear, and 
associated works. 

Advice Letter 
Issued – 

18/12/2020 

D/2019/154 Demolition of existing structures and construction 
of a new four storey dwelling-house with new pool 
and double garage at rear, and associated works, 
including new fencing and landscaping works. 

Approved by 
LEC 3/6/2020 

 
4(b) Application history  
 
N/A – no changes required to modification proposal. 
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5. Section 4.56 Assessment 
 
Under Section 4.56 of the Environmental Planning and Assessment Act 1979, the consent authority 
can only modify a consent if: 
 
(a)  it is satisfied that the development to which the consent as modified relates is substantially the 
same development as the development for which the consent was originally granted and before that 
consent as originally granted was modified (if at all), and  
(b)  it has notified the application in accordance with—  

(i)  the regulations, if the regulations so require, and  
(ii)  a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for 
modification of a development consent, and  

(c)  it has notified, or made reasonable attempts to notify, each person who made a submission in 
respect of the relevant development application of the proposed modification by sending written 
notice to the last address known to the consent authority of the objector or other person, and  
(d)  it has considered any submissions made concerning the proposed modification within any period 
prescribed by the regulations or provided by the development control plan, as the case may be.  
 
The original development approval by the Land and Environment Court, consisted of the demolition 
of existing structures and construction of a new four storey dwelling-house with new pool 
and double garage at rear, and associated works, including new fencing and landscaping 
works. The development being modified is considered to be substantially the same as the 
development for which consent was originally granted. 
 
No authorities or bodies were required to be consulted. The application was notified as required and 
one (1) submission from a neighbouring property was received. The issues raised in the objection is 
discussed in more detail in a later section of the report 
 
6. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.56 of the Environmental Planning and Assessment Act 1979.  
 
6(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Leichhardt Local Environmental Plan 2013 (LLEP2013) 

 
The proposal will satisfy the provisions of the above Environmental Planning Instruments.  
 
The following provides further discussion of the relevant issues:  
 
6(a)(i) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A revised BASIX Certificate was submitted with the application and will be referenced in any 
modified consent granted. 
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6(a)(ii) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005 

 
An assessment has been made of the matters set out in Division 2 Maters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is consistent with the relevant 
matters for consideration of the Plan and would not have an adverse impact on 
environmental heritage, the visual environmental, the natural environment and open space 
and recreation facilities given the distance of the site from the foreshores and waterways of 
the Parramatta River and lack of visibility from the waterway. 
 
6(a)(iii) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.7 - Demolition 
• Clause 4.3A(3)(a) – Landscaped Area for residential development in Zone R1 
• Clause 4.3A(3)(b) – Site Coverage for residential development in Zone R1 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.9 – Preservation of trees or vegetation 
• Clause 5.10 - Heritage Conservation 
• Clause 6.1 - Acid Sulfate Soils 
• Clause 6.2 - Earthworks 
• Clause 6.4 - Stormwater management 

 
The following table provides an assessment of the application against the development 
standards: 
 
Standard 
(maximum) 

Approved by LEC 
(D/2019/154) 

Proposal % of non 
compliance 

Compliance 

Floor  Space  Ratio 
Required: [0.8:1] 
(Includes garage) 

0.98:1 
321.3sqm 
(22.97% non 
compliance) 

1.10:1 or 
359sqm 

37.40% or 
97.72sqm 

No 

Landscape Area 13.95% 
45.56sqm 
(30.25% non 
Compliance) 

18.55% 
60.57sqm 

7.27% or 
4.75sqm 

No 

Site Coverage 53.6% 
175.1sqm 

54.6% 
178.4sqm 

N/A Yes 

 
The proposed modification seeks to add gross floor area to the dwelling by way of a new 
basement level to provide an underground hall to connect the dwelling and the approved 
rear garage, resulting in an additional 37.7sqm of Gross Floor Area on the site. In addition, 
the proposed modification results in additional 15.01sqm of soft landscaped area. 
 
It is noted that caselaw demonstrates that for a Section 4.55 or in this case, a Section 4.56 
application, a Clause 4.6 Exception to Development Standards is not required. 
Notwithstanding this, Council is still required to conduct a merit assessment of any new 
breaches of a development standard, and the following addresses the proposed variation; 
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• The proposed amendment results in a minor increase in floor area (321.3m2 to 

359m2) and as a consequence the non-compliance with FSR is increased (0.984:1 to 
1.09:1). 

• Although there is a marginal increase in site coverage of 1%, the amended design 
provides an environmental benefit through the provision of additional deep soil and 
the opportunity to enhance the landscaped area of the site and the surrounds (8.2% 
to 9.4%). 

• The proposed amendments will not result in any unreasonable amenity impacts for 
the site and adjoining properties.  

• The proposal is considered to be consistent with the objectives of the zone and the 
standard.  

• The environmental planning grounds which support the proposal are the absence of 
any unreasonable amenity impacts on the site and locality (no externalities) as the 
additional floor area is situated mostly below existing ground level, it provides 
weather protection, level and safe access for the occupants and the applicant’s 
elderly parents to access the house directly from the garage.  

 
Having regard to the above, it is considered that the modified development will not cause 
any additional amenity or visual impacts for adjoining properties or alter the streetscape 
presentation. Therefore, the variation proposed to the FSR development standard is 
considered to be reasonable in the circumstances.  
 
The proposed modification involving a departure from FSR development standard is 
therefore supported.  
 
Clause 5.10 - Heritage Conservation 
 
The subject property at 64 Birchgrove Road, Balmain, is located within the Iron Cove 
Heritage Conservation Area (C6 in Schedule 5 of the Leichhardt LEP 2013). The site is 
adjacent to the locally listed semi-detached houses, including interiors, at 66 and 68 
Birchgrove Road, Balmain. The site is also in the vicinity of the following heritage items: 
 

• “Lilywill”, including interiors at 54 Birchgrove Road, Balmain (I131); 
• House, “St Kilda”, including interiors at 75 Birchgrove Road, Balmain (I134); 
• House, including interiors at 77 Birchgrove Road, Balmain (I135); 
• Single terrace, including interiors at 79 Birchgrove Road, Balmain (I136); and 
• Birchgrove Public School, including interiors at 76B Birchgrove Road, Birchgrove 

(I521). 
 
The proposed modification is acceptable from a heritage perspective as it will not detract 
from the heritage significance of the Iron Cove Heritage Conservation Area and is in 
accordance with Clause 5.10 Objectives 1(a) and (b) in the Leichhardt LEP 2013 and the 
relevant objectives and controls in the Leichhardt DCP 2013. The works to the dwelling 
forming part of this modification are not visible from the public domain and therefore have no 
impact on the HCA and adjoining heritage items 
Clause 6.2 - Earthworks 
 
The proposal seeks to excavate approximately an additional 3.2m below the approved lower 
ground floor level to provide the new basement level hall way and lift access from the 
dwelling to the rear garage. As such, the application has been referred to Council’s 
Development Engineer who has advised that a Construction Methodology Report has been 
submitted and a revised condition regarding a geotechnical assessment is to be included in 
any consent granted. 
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5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
It is noted that the general intent of the Draft IWLEP 2020 is to harmonise the existing 
planning controls from Leichhardt LEP 2013, Marrickville LEP 2011, and Ashfield LEP 2013 
into a consolidated LEP and as such, the proposal is generally consistent with the amended 
provisions contained in the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
Part B: Connections   
B1.1 Connections – Objectives  Yes 
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.3 Alterations and additions N/A 
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.5 Corner Sites N/A 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination N/A 
C1.9 Safety by Design N/A 
C1.10 Equity of Access and Mobility N/A 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management Yes 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, Verandahs 
and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways Yes 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and Rock 
Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 
Part C: Place – Section 2 Urban Character  
C.2.2.2.6: Birchgrove Distinctive Neighbourhood Yes 
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes 
C3.3 Elevation and Materials  Yes 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  N/A 
C3.6 Fences  N/A 
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C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  Yes 
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
Part C: Place – Section 4 – Non-Residential Provisions N/A 
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  N/A 
D2.5 Mixed Use Development  N/A 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With Development 
Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
E1.2.4 Stormwater Treatment  N/A 
E1.2.5 Water Disposal  Yes 
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  Yes 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food N/A 
Part G: Site Specific Controls N/A 
 
The following provides discussion of the relevant issues: 
 
C1.14 Tree Management 
 
The proposal seeks a new below ground basement level hall room to connect the garage to 
the main dwelling. The application was referred to Council’s Tree Management Officer who 
has indicated that the proposed modification will not impact any retained trees and is 
therefore considered acceptable from a tree preservation perspective. 
 
E1.1.3 Stormwater Drainage Concept Plan 
 
Council’s Development Engineer has reviewed the revised stormwater plans which have 
been submitted as part of this modification and considers the proposal in relation to 
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stormwater acceptable subject to strict compliance with the original approved DA 
engineering stormwater conditions imposed, along with minor condition amendments to 
reflect the design amendments and relocation of the rainwater tank.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact on the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with Council’s Community Engagement 
Framework for a period of 14 days to surrounding properties. 1 submission was received in 
response to the notification. 
 
The following concerns raised in the submission are discussed under the respective 
headings below: 
 
Geotechnical Report  
Issue: “I propose that the application to make further excavations for the no. 64 
development, extending from under the LGF to the garage, level with the garage floor, 
should not be considered without a new, detailed geotechnical investigation, and a report 
addressing: 

o potential issues affecting the stability of neighbouring properties’ foundations; and 
o  storm water flow and drainage under the neighbouring houses, and in the rear 

gardens”. 
 
Comment:  This has been addressed in the body of the report acknowledging that the 
  proposal has been reviewed by Council’s Development Engineer who has 
  required the imposition of a further condition reflecting the requirement for a 
  geotechnical report and amended details to reflect the new stormwater  
  design. 
 
Dilapidation Report  
Issue: “I propose that there is a clear need for dilapidation reports for no. 66 and 62, given 
the extensive excavations already approved and those involved in the new application. The 
application to make further excavations for the no. 64 development, extending from under 
the LGF to the garage, level with the garage floor, should not be considered without 
dilapidation reports for numbers 62 and 66 Birchgrove Road, together with a detailed 
geotechnical investigation.” 
Comment:  The requirement for a dilapidation report has already imposed by way of  
  condition in the original determination as has the provision for a geotechnical 
  report. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
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The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Engineering - Conditions have been deleted and amended to reflect the modified 

proposal. 
- Heritage – No objections. 
- Urban Forest – No objections. 
 
6(b) External 
 
Not Applicable 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Additional Section 7.11 contributions/7.12 levies are not applicable to the modification.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.56 of the Environmental Planning and 
Assessment Act 1979, grant consent to Application No. MOD/2021/0066 for Section 
4.56 Modification of Development Consent which approved demolition and 
construction of new dwelling, double garage, pool and associated works, seeking 
various changes, including: landscaping amendments; new lower ground level 
corridor to provide access from garage to dwelling; new lift and stair access 
connection to lower level; new sub-floor area, internal reconfiguration; and laundry 
door and rainwater tank relocation at 64 Birchgrove Road BALMAIN subject to the 
amendments of the following conditions listed in Attachment A below.  
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Attachment A – Recommended and Amended Conditions of 
Consent 
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Attachment B – Approved Conditions – D/2019/154 
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Attachment C – Plans of proposed development 
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Attachment D – Approved Plans – D/2019/154 
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