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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/1104 
Address 267 Darling Street BALMAIN  NSW  2041 
Proposal Shop Top Housing Development, containing two commercial units, 

7 dwellings and 2 boarding rooms and the remediation of the site 
Date of Lodgement 21 December 2020 
Applicant Mr Renato Ius 
Owner Mrs Constantina Vagerakas 

Mr Nicholas Vagerakas 
Number of Submissions Initial: 15 

After Renotification: 13 
Value of works $3,875,000.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Heritage/streetscape impacts 
Car parking shortfall 
Acoustic treatment 
Submissions 

Recommendation Deferred Commencement Approval 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of all 
structures and redevelopment of the site for a shop top development, containing two 
commercial units, seven dwellings and two boarding rooms and the remediation of the site at 
267 Darling Street Balmain. The proposal as amended has deleted the communal rooftop 
terrace as originally proposed to address the streetsape presentation and potential visual 
and acoustic privacy impacts to the surrounding residential uses and minimise the visual 
bulk impacts to the Darling Street streetscape.  
 
The application was notified to surrounding properties and 15 submissions were received in 
response to the initial notification. The application was renotified to include the remediation 
of the subject site as part of the description of the development. 13 submissions were 
received in response to renotification of the application. A total of eighteen properties have 
lodged submissions. 
 
The main issues that have arisen from the application include:  

• Heritage/streetscape impacts 
• Car parking shortfall 
• Acoustic treatment 
• Submissions 

 
The abovementioned issues are mostly acceptable and therefore the application is 
recommended for deferred commencement approval to address the outstanding heritage 
and acoustic treatment matters. 
 
2. Proposal 
 
The proposal as amended seeks consent for the demolition of all structures, remediation of 
the site and the construction of a three storey mixed use development comprising two 
commercial tenancies, two boarding rooms, four studio units and three x one bedroom units.  
 
A single carparking space and loading bay for the commercial tenancies is proposed within 
the basement carpark accessible via Trivetts Lane. Eight bicycle and motorcycle spaces 
have been provided within the basement in lieu of on site car parking.  
 
3. Site Description 
 
The subject site is located on the northern side of Darling Street, between Ford Street to the 
east and Beattie Street to the west. The site consists of a single allotment and is rectilinear 
with a total area of 356.7 sqm and is legally described as Lot B in DP 323679. 
 
The subject site has a 7.6m frontage to Darling Street and 7.9m secondary frontage to 
Trivetts Lane. The site supports a two storey commercial building. Adjoining properties to the 
west of the subject site support one and two storey commercial buildings with frontages to 
Darling Street and Trivetts Lane, whilst the buildings to the east do not have a secondary 
frontage to Trivetts Lane. The subject site falls approximately 3.6m from the front to the rear 
of the site.  
 
The subject site is located within the Town of Waterview Heritage Conservation Area. There 
are a two heritage items near the subject site including the Westpac bank including interiors 
at 247 Darling Street (I195) and the War Memorial, Darling Square (Loyalty Square) (I206). 
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Zoning map extract, subject site highlighted 
in red 

Aerial map, subject site outlined in blue 

 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site – 267 Darling Street, Balmain 
 
Application Proposal Decision & Date 
PREDA/2018/284 Demolition of all existing structures and 

redevelopment of the site to contain a 
four storey mixed use development with 
rooftop communal open space. 

Advice issued, 21/12/2018 

PREDA/2019/56 Demolition of all existing structures and 
redevelopment of the site to contain a 
four storey mixed use development. 
Follow-up PreDA meeting to 
PREDA/2018/284 

Advice issued, 24/05/2019 

 
Surrounding properties – 265 Darling Street, Balmain 
 
Application Proposal Decision & Date 
D/2004/552 
 

Alterations to existing building, 
including new shopfront, reception area 
and signage associated with a real 
estate agency use. 

Approved, 10/11/2004 

D/2008/555 
 

New boundary fence and block 
retaining wall 

Approved, 23/02/2009 

D/2011/222 
 

Alterations and internal refurbishment 
associated with National Australia Bank 
use, including new shopfront and 
signage. 

Approved, 26/05/2011 

M/2011/99 Section 96 application to modify 
D/2011/222 which approved alterations 

Approved, 7/09/2011 
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and internal refurbishment associated 
with National Australia Bank use. 
Modification consists of new roofing 
and internal layout alterations 

 
Surrounding properties – 269-271 Darling Street, Balmain 
 
Application Proposal Decision & Date 
D/2002/66 
 

Fitout for `Bakers Delight` retail bakery 
and associated signage with trading 
hours being 6.00am to 7.00pm 7 days 
a week, with baking commencing at 
2.00am.  

Approved, 5/06/2002  

D/2005/78  
 

Change of use of Shop 7 of a 
commercial premises for use as a 
pathology collection centre and internal 
works. 

Approved, 23/05/2005  

D/2016/565  
 

Remove existing shop front and install 
roller shutter to shop front plus bench 
seating inside arcade. 

Approved, 29/12/2016  

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
24/05/2021 Request for additional information sent to the applicant detailing 

concerns with respect to the: 
- Layout and configuration of the commercial tenancies; 
- Sightlines between units 5/6; 
- Reduction in the overall yield to reduce the car parking shortfall 
- Visual privacy and acoustic impacts form the communal roof 

terrace.  
- Scale and suitability of the proposal within the HCA; 
- Photomontage analysis of the proposal; 
- Car parking configuration 
- Acoustic report; 
- Contamination assessment; and  
- Clarified documentation including shadow diagrams and separate 

GFA calculation plan.  
1/06/2021 Phone teleconference with applicant to discuss matters raised in RFI 
7/06/2021 Clarified with the applicant that the application was to be renotified as 

remediation was not included within the original proposal description. 
The renotification was to conclude on 31 July 2021 

16/06/2021 Amended basement plan provided to Council deleting car stackers 
and turntable in favour of bicycle and motor cycle parking. 

16/06/2021 Stage 1, Stage 2 and Remedial action plan provided by the applicant.  
16/06/2021 Simplified Darling Street elevation plan provided including a reduced 

height by 1m, simplified details, introduction of textures and amended 
window details.   

18/06/2021 Applicant advised that insufficient information has been provided for 
Council to understand the full extent of the impacts, in addition a 
photomontage was required as had been previously advised.  

18/06/2021 Two ground floor options provided by the applicant.  
23/06/2021 Amended concept plans provided to Council including façade profile 

and section plan.  
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5/07/2021 Applicant advised of preferable ground floor option and clarifying the 
extent of details that need to be encapsulated within the acoustic 
report.  

7/07/2021 Council confirmed that an acoustic report is required for the proposal, 
and if it is not provided it will form part of a recommended deferred 
commencement condition.  

19/07/2021 Applicant accepts recommended deferred commencement condition 
for the acoustic report.  

19/07/2021 Applicant advised that inadequate information has been provided to 
demonstrate that the proposal satisfies the outstanding heritage 
matters, this being a detailed streetscape perspective/elevation 
analysis.  

27/07/2021 Applicant advised Council that the engineering plans are yet to be 
finalised, the streetscape analysis is unable to be undertaken, the 
deletion of the rooftop deck has required the reconfiguration of the 
basement exhaust and the materials and finishes details. An extension 
of time for 30days from when covid restrictions are lifted was 
requested.  

30/07/2021 Council recommended that the application be withdrawn or any 
additional information to be provided to Council by 4/08/2021. 

9/08/2021 Amended plans provided by applicant. 
10/08/2021 Traffic report provided by applicant.  
12/08/2021 Amended stormwater/engineering plans provided by applicant. 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy No. 65—Design Quality of Residential 

Apartment Development 
• State Environmental Planning Policy (Affordable Rental Housing) 2009 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially 
contaminated the site. However, a Detailed Site Investigation (DSI) and Remedial Action 
Plan (RAP) have been provided to address the management of contaminated groundwater 
onsite and the treatment and/or disposal of any contaminated soils and contamination issues 
prior to determination. The contamination documents have been reviewed and found that the 
site can be made suitable for the proposed use after the completion of the RAP. To ensure 
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that these works are undertaken, conditions are included in the recommendation of this 
report in accordance with the requirements of Clause 7 of SEPP 55. 
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and 
to assist in assessing such developments. The principles relate to key design issues 
including context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide 
 
The development is subject to the requirements of SEPP 65 prescribes nine design quality 
principles to guide the design of residential apartment development and to assist in 
assessing such developments. The principles relate to key design issues including context 
and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design 
guidelines for residential apartment development. In accordance with Clause 6A of the 
SEPP certain requirements contained within LDCP2013 do not apply. In this regard the 
objectives, design criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail. 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: The proposal as amended does not comply with the ADG requirement with 
respect to this matter. The proposal as amended has deleted the rooftop communal open 
space area at the request of Council to not only minimise visual and acoustic privacy 
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impacts to the dwellings adjacent to the site at the rear but also to reduce the visual bulk 
impacts to Darling Street. Notwithstanding this the development is considered acceptable 
with respect to the objectives of this Part in that most residential units have access to a 
balcony greater than the minimum area requirements.  
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less than 650m2 - 7% 
 
Comment: The proposal as amended does not comply with the ADG requirement with 
respect to this matter. Given the location of the site within the Balmain Village Sub area, the 
fall on the site and the need to provide rear lane vehicular and waste access the site is 
unable to provide deep soil planting in compliance with this part. A small landscaped area is 
proposed at the Trivetts Lane elevation to soften the appearance of the proposal at the rear. 
Furthermore, traditionally sites that have a dual frontage within the distinctive neighbourhood 
area are constructed boundary to boundary with limited to nil deep soil planting 
accommodated on site. Suitable stormwater measures are proposed in lieu of deep soil 
planting.  
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Up to four storeys/12 metres 
Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Comment: The proposal as amended complies with the ADG requirement with respect to 
this matter. Although demonstrating compliance with the numerical requirements under this 
part, to ensure direct sightlines between the balcony of unit 6 and the kitchen window at unit 
5 on the second floor are hindered an opaque glass privacy screen has been incorporated 
into the proposal. The opaque glass privacy screen extends beyond the north-western wall 
of unit 6 into the rear central void area.  
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 
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• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: The development complies with the above requirement with six out of the seven 
units proposed, this being 85%, receiving solar access for a minimum of 2 hours.  
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: The development complies with the above requirement. 
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 
Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
If located in mixed used 
area 

3.3 metres for ground and first floor to promote future 
flexibility of use 

 
Comment: The development complies with the above requirement.  
  
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms 

increase the minimum internal area by 5m2 each. A fourth bedroom and further 
additional bedrooms increase the minimum internal area by 12m2 each. 

 
Comment: The development complies with the above requirement. 
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum 

glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
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• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 
wardrobe space). 

• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

§ 3.6 metres for studio and 1 bedroom apartments. 
§ 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: The development complies with the above requirement. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, 
a private open space(POS) is provided instead of a balcony. It must have a minimum area of 
15m2 and a minimum depth of 3 metres. 
 
Comment: The development complies with the above requirement. The POS areas have 
been oriented to Trivetts Lane where possible, with the remainder being orientated to one of 
the two internal voids or behind the Darling Street parapet. 
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The development complies with the above requirement. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: The development complies with the above requirement, additional storage is 
provided within the basement.  
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5(a)(iii) State Environmental Planning Policy (Affordable Rental Housing) 
2009 

 
The proposed development includes two boarding rooms, both located at the Darling Street 
elevation at the first and second floor. The application was assessed against the following 
relevant clauses of the Affordable Rental Housing SEPP: 
 
Division 3 – Boarding Houses  
 
Clause  Standard  Proposed  Compliance  
26 - Zone  The site is zoned 

R1, R2, R3, R4, B1, 
B2, B4 

The site is zoned B2 Yes 

29 (1) - FSR 2:1 (713.4sqm) 1.68:1 (600.8sqm) Yes, refer to 
discussion 
under Section 
5(a)(v)(ii) of 
this report 

29 (2)(a) Height  N/A 11.85m N/A 
29 (2)(b) 
Landscaped Area 

Consistent with 
streetscape  

The proposal is for mixed 
use development with an 
active street frontage, 
consistent with the Darling 
Street streetscape. A small 
landscaped area is 
proposed at the Trivetts 
Lane elevation to soften 
the proposal.  

No, but 
acceptable 
having regard 
to commercial 
nature of the 
site 

29(2)(c) Solar 
Access 

Min 3 hours direct 
sunlight between 
9am-3pm for at least 
one communal living 
room 

No communal living rooms 
proposed for the two 
boarding rooms.  

No 

29 (2)(d) Private 
Open Space 

At least one of the 
following is provided 
(not in the front 
setback):  
• 20sqm minimum 

dimension of 3 
metres for use of 
lodgers 

8sqm minimum 
dimension of 
2.5metres adjacent 
to mangers room for 
manager 

No communal open space 
areas are proposed for the 
two boarding rooms. A 
4sqm POS area is 
proposed for the boarding 
room on second floor.  
 

No 

29 (2)(e) Parking  • 0.5 spaces per 
boarding room  

1 space for each on 
site boarding 
manager  

1 space is required for the 
two boarding rooms 
proposed. Given the site 
constraints nil car parking 
is proposed, suitable 
bicycle and motorcycle 
parking is provided within 
the basement to offset the 
car parking requirements.  
 

No, the 
parking 
arrangements 
including 
commercial 
and residential 
component is 
non-compliant 
and discussed 
under Section 
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Clause  Standard  Proposed  Compliance  
5 (d) of this 
report  

29 (2)(f) 
Accommodation 
Size 

Excluding private 
kitchen and 
bathroom facilities 
each single lodger 
room is a minimum 
of 12sqm and 
16sqm in any other 
case 

The accessible and double 
boarding room comply with 
the minimum requirements   

Yes 

30 (1)(a) Communal 
Room 

If more than 5 rooms 
are proposed there 
is at least 1 common 
room  

Less than five rooms are 
proposed. 

N/A 

30 (1)(b) Maximum 
room sizes 

No boarding room 
will have a gross 
floor area of more 
than 25sqm 
excluding private 
kitchen or 
bathrooms 

No rooms are greater than 
25sqm excluding private 
kitchens and bathrooms.  

Yes 

30 (1)(c) Maximum 
occupation  

No more than 2 
adult lodgers with 
occupy each room  

A condition is 
recommended requiring 
that a maximum of 2 adult 
lodger occupy each room 

Yes (subject 
to condition) 

30 (1)(d) Adequate 
facilities  

Adequate bathroom 
and kitchen facilities 
are available for use 
of each lodger  

Each lodger has been 
provided with their own 
private kitchen and 
bathroom  

Yes 

30 (1)(e) Manager If there are more 
than 20 lodgers an 
on site dwelling 
must be provided for 
a boarding house 
manager  

Less than 20 lodgers are 
proposed. 

N/A 

30 (1)(f) Commercial 
Land 

If the site is zones 
primarily for 
commercial 
purposes the ground 
floor cannot be used 
for residential uses  

No boarding room is 
located on the ground floor 
of the development.  

Yes 

30 (1)(h) Bicycle and 
Motorcycle parking 

A minimum of 1 
bicycle space and 1 
motorcycle space is 
provided per 5 
boarding rooms  

8 bicycle and 8 motorcycle 
spaces are provided within 
the basement for the entire 
development. 

Yes 

 
5(a)(iv) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
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5(a)(v) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
An assessment has been made of the matters set out in Division 2 Maters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is generally consistent with 
the relevant maters for consideration of the Plan and would not have an adverse effect on 
environmental heritage, the visual environmental, the natural environment and open space 
and recreation facilities for the following reasons: 
 

 
5(a)(vi)  Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
Clause 1.2 - Aims of the Plan 
Clause 2.3 - Zone objectives and Land Use Table 
Clause 2.7 - Demolition 
Clause 4.4 – Floor Space Ratio 
Clause 4.4A - Exception to maximum floor space ratio for active street frontages 
Clause 4.5 - Calculation of floor space ratio and site area 
Clause 4.6 - Exceptions to development standards 
Clause 5.10 - Heritage Conservation 
Clause 6.2 - Earthworks 
Clause 6.4 - Stormwater management 
Clause 6.13 - Diverse housing 
 

(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B2 – Local Centre under the LLEP 2013. The LLEP 2013 defines the 
development as a mixed used development containing commercial premises, residential flat 
building and boarding rooms all of which are permitted within the zone. The development is 
best defined as a shop top housing:  
 
“shop top housing means one or more dwellings located above ground floor retail premises 
or business premises.” 
 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the B2 – Local Centre zone. 
 

(ii) Clause 4.4 – Floor Space Ratio and Clause 4.4A - Exception to maximum floor space 
ratio for active street frontages 

 
In accordance with Clause 4.4 the subject site has a maximum FSR 1:1 (356.7sqm). 
However, the subject site benefits from additional FSR provisions under 4.4A Exception to 
maximum floor space ratio for active street frontages of the LLEP 2013 and Clause 29(1)(c) 
of the Affordable Rental Housing SEPP resulting in an overall maximum FSR of 2:1 
(713.4sqm). Council has included the walkways on first and second floor as part of the gross 
floor area (GFA) calculations given that these areas are enclosed by full height privacy 
screens effectively enclosing and satisfying the GFA definition under the LLEP 2013. Council 
has calculated that the development results in a total FSR of 1.68:1 (600.8sqm) which is 
compliant with the numerical requirements.  
 
The provisions contained within Clause 4.4 requires the development to satisfy the following:  
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(3) Despite clause 4.4, the maximum floor space ratio for a building on land to which this 
clause applies is 1.5:1 if the consent authority is satisfied that— 

(a) the building will have an active street frontage, and 
(b) the building comprises mixed use development, including residential 
accommodation, and 
(c) the building is compatible with the desired future character of the area in relation 
to its bulk, form, uses and scale. 

 
Furthermore, the provisions contained within 4.4A(5) define an active street frontage as the 
following: 
 
(5) In this clause, a building has an active street frontage if all floor space on the ground 
floor of the building facing the street is used for a purpose other than residential 
accommodation. 
 
The ground floor of the development consists of two commercial premises with ancillary 
bathroom and change room facilities and 1 x one bedroom unit at the rear. Due to the fall of 
the site from the front to the rear, the ground floor of the development as viewed from 
Darling Street is presented as a first floor when viewed from the Trivetts Lane elevation. As 
such it is unreasonable to require the full length of the ground floor to have an active 
frontage as it is not accessible from the Trivetts Lane elevation at the ground level. 
Approximately two thirds of the ground floor of the development is used for commercial 
purposes and is deemed acceptable to satisfy the active street frontage provisions.  
 
The proposal is a mixed use development that provides and active street frontage to Darling 
Street and is generally suitable in scale within the context of the area, as such the proposal 
satisfies the additional FSR provisions under this part.  
 
Furthermore, Clause 29(1)(c) of the Affordable Rental Housing SEPP states the following: 
 
“(c) if the development is on land within a zone in which residential flat buildings are 
permitted and the land does not contain a heritage item that is identified in an environmental 
planning instrument or an interim heritage order or on the State Heritage Register—the 
existing maximum floor space ratio for any form of residential accommodation permitted on 
the land, plus— 

(i) 0.5:1, if the existing maximum floor space ratio is 2.5:1 or less, or 
(ii) 20% of the existing maximum floor space ratio, if the existing maximum floor 
space ratio is greater than 2.5:1” 

 
The subject site is entitled to an additional 0.5:1 FSR as residential flat buildings are 
permitted within the B2 Local Centre Zone, the subject site is not listed as a heritage item 
and maximum permissible FSR on the site is less than 2.5:1.  
 

(iii) Clause 5.10 Heritage Conservation 
 
The subject site subject site is located within the Town of Waterview Heritage Conservation 
Area. There are a two heritage items adjacent to the subject site including the Westpac bank 
including interiors at 247 Darling Street (I195) and the War Memorial, Darling Square 
(Loyalty Square) (I206). The proposal as amended has deleted the roof terrace area and 
rearticulated the front façade to ensure that the proposed three storey built form is suitably 
scaled within the predominately two story built form streetscape along the northern side of 
Darling Street.  
 
A photomontage and streetscape analysis was requested by Council to ensure that the 
proposal will suitably fit in within the streetscape however this has not been provided by the 
applicant. In lieu of this required information, the applicant has provided a string course 
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assessment of the moulding and parapet with the building immediately adjoining the site at 
265 Darling Street.  
 

 
 
Elevation provided illustrating detail of front facade 
The assessment illustrates that both the moulding and parapet exceeds that of 265 Darling 
Street. Inadequate information has been provided to determine if the proposal is suitably 
scaled within the Darling Street streetscape, this being on the northern side between Loyalty 
Square (279 Darling Street) to the corner (259 Darling Street).  
 
Concern is still raised with respect to the appropriateness of the infill development within the 
HCA and Darling Street Distinctive Neighbourhood, namely that the proposal does not 
employ proportions that are traditionally utilised on commercial facades and that the parapet 
is oversized. It is recommended on any consent issued that a deferred commencement 
condition is imposed requiring the following information:  
• A photomontage that demonstrates how the proposed new façade sits in the Darling 

Street streetscape. The photomontage(s) are to include the facades of the three 
buildings on each side of the proposal and are to show the elevation face on and the 
other is to be taken from the memorial in the centre of Loyalty Square; 

• Revised elevations to the main façade that clearly demonstrate the profiles of the 
mouldings proposed to be used, 

• The colours of the render and joinery and any other materials proposed; 
• Detail of the thicknesses of the joinery to the shopfront and windows; 
• Detail of the entrance door to the complex; 
 
The revised elevations are to be subject to final approval by the Team Leader of Heritage 
and Urban Design. 
 

(iv) Clause 6.13 Diverse Housing 
 
The provisions contained within Clause 6.13 requires the development to satisfy the 
following:  
 
(1) The objective of this clause is to ensure the provision of a mix of dwelling types in 
residential flat buildings and mixed use development that includes shop top housing. 
(2) This clause applies to development for the purpose of a residential flat building or a 
mixed use development that includes shop top housing but only if the development includes 
at least 4 dwellings. 
(3) Development consent must not be granted to development to which this clause applies 
unless— 
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(a) at least 25% of the total number of dwellings (to the nearest whole number of 
dwellings) forming part of the development will include self-contained studio 
dwellings or one-bedroom dwellings, or both, and 
(b) no more than 30% of the total number of dwellings (to the nearest whole number 
of dwellings) forming part of the development will include dwellings with at least 3 
bedrooms. 

 
The proposal comprises of a mix of two boarding rooms, four studio units and three one 
bedroom units thus satisfying the requirements of this clause.  
 
5(c) Draft State Environmental Planning Policy (Housing) 2021 
 
The explanation of intended effect (EIE) for the Draft Housing Diversity SEPP contains two 
draft provisions that relate to the proposal. Firstly, proposes to amend the definition of 
boarding house to be an “affordable rental building that …. is managed by a registered not-
for-profit community housing provider”. Secondly it proposes to reduce the applicable bonus 
FSR that would be applicable under SEPP ARH to 20% for sites with an FSR of 2.5:1 or less 
where residential flat buildings are permissible. 
 
In relation to the first amendment, this would empower the consent authority to impose 
conditions of consent requiring rental income to be within the definition of affordable housing 
under the EPA Act 1979 and requiring the premises to be operated by a community housing 
provider. The first amendment would not alter the form or scale of the development if the 
amendment was in operation.  
 
In relation to the second amendment, the proposal has an FSR of 1.68:1 which complies 
with the 1.7:1:1 that would be applicable if the Draft Housing Diversity SEPP had been 
made.  
 
In considering the weight of this instrument it should be noted that this is a draft change to a 
SEPP that has been exhibited but not made. In this case the drafting of the final instrument 
is not available as would be with a draft LEP amendment awaiting ministerial consideration. 
The certainty of the amendment is lessened as the final form is not available and in 
consideration of the submission the Minister may make the instrument in a form that differs 
to the text of the EIE.  
 
In considering the case law in Terrace Tower Holdings Pty Limited v Sutherland Shire 
Council [2003] NSWCA 289 it should be noted that the application does not undermine the 
intent of the instrument in a substantial way as the form of the development would not be 
radically different to the proposed development (as in Lizard Apple Pty Ltd v Inner West 
Council [2019] NSWLEC 1146). As a result, it is not considered that the Draft Housing 
diversity SEPP presents an impediment to the granting of a consent. 
 
5(d) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. The amended 
provisions contained in the Draft IWLEP 2020 are not relevant to the assessment of the 
application. Accordingly, the development is considered acceptable having regard to the 
provisions of the Draft IWLEP 2020. 
 
5(e) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
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LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B3.1 Social Impact Assessment  Yes 
  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.4 Heritage Conservation Areas and Heritage Items No – see discussion 

5(a)(v)(iii) 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking No – see discussion 
C1.12 Landscaping No – see discussion 

5(a)(ii) 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

Yes 

C1.18 Laneways Yes 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.1 Darling Street Distinctive Neighbourhood No – see discussion 

5(a)(v)(iii) 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes 
C3.3 Elevation and Materials  No – see discussion 

5(a)(v)(iii) 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  Yes 
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  No – see discussion 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes 
C4.2 Site Layout and Building Design Yes 
C4.4 Elevation and Materials Yes 
C4.5 Interface Amenity Yes 
C4.6 Shopfronts Yes 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.5 Mixed Use Development  Yes 
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Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
  
Part F: Food N/A 
Part G: Site Specific Controls N/A 
 
The following provides discussion of the relevant issues: 
 
C1.11 Parking 
 
The following table indicates the minimum required parking for the development under the 
requirements of this part:  
 
Use Rate Required 
Studio Nil per dwelling 

1 visitor space per 11 dwellings 
 
1 space 
1 visitor space 1 bedroom unit 1 space per 3 dwellings 

1 visitor space per 11 dwellings  
Boarding 0.5 per boarding room  1 space 
Shops 1 space per 50sqm, if located on a 

recognised shopping street the first 50sqm 
is excluded 

2 spaces 
(120sqm of commercial 
area is proposed with 
Darling street is a 
recognised shopping 
street. The proposal will 
result in the same car 
parking demand for both 
‘shops’ and ‘businesses’) 

Business  1 per 100sqm 

 
The application as originally lodged proposed car stackers and a turntable to accommodate 
car parking on site. The use of car stackers and turntables are not supported by Council. 
The proposal will result in the demand for five car parking spaces, the proposal as amended 
includes one car space and loading bay for the commercial tenancies only. The proposal as 
amended includes eight bicycle and motor cycle spaces for the development to offset the 
five car parking spaces that is generated by the proposal. The proposed shortfall is 
considered acceptable given the proximity of the subject site to public transport along 
Darling Street and the provision for additional bicycle and motorcycle parking on site.  
 
The traffic parking assessment provided by the applicant indicates that the traffic generation 
of the proposal is minimal and is considered acceptable.  
 
C3.12 Acoustic Privacy 
 
Inadequate information has been provided by the applicant to demonstrate that the proposal 
will have appropriate acoustic treatment from the commercial uses along Darling Street and 
within the building itself, especially considering that Darling Street is a late night trade area. 
It is recommended on any consent issued that an acoustic report is provided to satisfy the 
requirements under this part.  
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5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties. 15 submissions were received in response 
to the initial notification. The application was renotified to include the remediation of the 
subject site as part of the description of the development for 30 days. 13 submissions were 
received in response to renotification of the application 
 
The following issues raised in submissions have been discussed in this report: 

- The increase in visual bulk from the development – see Section 5(a)(v)(iii) 
- Asbestos removal – see Section 5(a)(i)  
- Traffic and parking impacts – see Section 5(e) 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:   Noise from the rooftop communal rooftop terrace 
Comment:  The proposal as amended has deleted the communal rooftop terrace area 

from the proposal.  
 
Issue:   Overdevelopment of the site, including excessive height 
Comment:  The proposal is compliant with the applicable numerical requirements and 

satisfies the objectives under the Affordable Rental Housing SEPP, LLEP 
2013 and the LDCP 2013. The proposal as amended has deleted the rooftop 
terrace to reduce the overall bulk of the development. Deferred 
commencement conditions are recommended on any consent issued to refine 
the Darling Street streetscape presentation.  

 
Issue:   Privacy implications from the rear of the development to Trivetts Lane 
Comment:  The residential units that front the Trivetts Lane elevation have been setback 

from the rear boundary to mitigate visual privacy impacts to the dwelling to 
the rear of the site.  

 
Issue:   Impact of garbage within Trivettts Lane 
Comment:  The proposal as amended has nominated a waste storage area in compliance 

with the LDCP 2013 requirements. Suitable conditions are recommended to 
ensure that the ongoing management of waste collection from the subject site 
does not impede on Trivetts Lane.  

 
Issue:   Impacts during the construction process 
Comment:  Suitable standard conditions are included in the recommendation to ensure a 

construction traffic management plan is adhered to.  
 
Issue:   Pedestrian safety and access to Trivetts Lane during the construction process 
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Comment:  Vehicular access to the basement bar parking area has been designed to 
comply with the LDCP 2013 requirements and the applicable Australian 
Standards.  

 
Issue:   Further damage to road surface during construction 
Comment:  Any damage to Council assets during the demolition and construction of the 

proposal falls outside the scope of the development application assessment. 
Notwithstanding, conditions are included in the recommendation seeking the 
provision of a bond to ensure any damage incurred during construction can 
be rectified to ensure any area of the public domain is reinstated satisfactorily. 

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. The 
proposal as amended is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

- Heritage 
- Engineering 
- Waste 
- Health 

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $140,000 would be required 
for the development under Leichhardt Section 94 Contributions Plan 2014.  A condition 
requiring that contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and the Leichhardt Development Control Plan 
2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest..  
 
The application is considered suitable for the issue of a deferred commencement consent 
subject to the imposition of appropriate terms and conditions. 
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9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. 
DA/2020/1104 for the Shop top development, containing two commercial units, 7 
dwellings and 2 boarding rooms and the remediation of the site at 267 Darling 
Street BALMAIN  NSW  2041 subject to the conditions listed in Attachment A.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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