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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/0366 
Address G 12/45 Nelson Street ANNANDALE  NSW  2038 
Proposal Conversion of Storage Area to Business Premises and Partial 

Fit-out for Shop 2 
Date of Lodgement 11 May 2021 
Applicant NSW Town Planning Pty Ltd 
Owner James Rose Holdings Pty Ltd 
Number of Submissions Nil 
Value of works $13,200.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 

Main Issues Floor Space Ratio 
Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the conversion of a 
storage area to be used as part of the business premises and partial fit-out of Shop 2 at G 
12/45 Nelson Street, Annadale. 
 
The application was notified to surrounding properties and no submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Floor Space Ratio variation exceeds 10% 
 
The non-compliance is acceptable given that the proposed increase in FSR will have no 
significant adverse amenity impacts to adjoining properties/premises or impacts on the 
public domain, and therefore the application is recommended for approval.  
 
2. Proposal 
 
The application seeks consent to extend the approved creative office space/sound studio 
use that applies to the ground floor premises known as Shop 2, 45 Nelson Street, Annandale 
(consent granted by complying development certificate CDCP/2021/0168 and 
CDCP/2021/0253) to the lower ground floor portion of this tenancy which is currently a 
storage space. Partial fit out of the lower ground floor level is also included as part of the 
proposal to accommodate a kitchenette.  
 
The expanded use being applied for includes audio post-production work such as voice 
recording and is intended to operate 9:00am – 6:00pm, Monday to Friday with up to 4 staff 
on site at any one time.  
 
The use involves no loading/unloading of goods or major equipment during operation. 
 
No external works or changes to the existing building envelope or footprint are proposed. 
 
3. Site Description 
 
The subject site is located on the eastern side of Nelson Street, between Albion Street and 
Chester Street. The site consists of one (1) allotment and is generally rectangular shaped 
with a total area of 2426sqm and is legally described as Lot 30 in Strata Plan 99302. 
 
The site has a frontage to Nelson Street of 61 metres, a secondary frontage of 61 metres to 
Susan Street and a depth of 39 metres. 
 
The subject tenancy has a total floor area of 117.2sqm, with 58.1sqm on the ground floor 
and 59.1sqm on the lower ground floor. 
 
The site supports a three-storey mixed use building with basement car park, two shops, and 
28 residential dwellings as approved under development application - D/2016/109. 
 
The adjoining properties consist of single and two storey residential dwellings with the 
exception of the residential conversion of the Piano Factory to the west which is four storeys. 
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The subject site is not a heritage item, however is located within a Heritage Conservation 
Area. The site is not identified as a flood control lot. 
 

 
Map B: Zoning Context Map – B2 Local Centre and R1 General Residential Zones 
 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
CDCP/2021/0253 Modified Complying Development Certificate 

- Private Certifier. Change of use to Creative 
Office Space / Sound Studio, along with 
associated fit out works, to Ground Floor, 
along with partition installation to existing 
basement storage to Lower Ground Floor. 

Approved - 28/05/2021 

CDCP/2021/0168 Complying Development Certificate - Private 
Certifier (Default category). Change of use 
to Creative Office Space / Sound Studio, 
along with associated fit out works, to 
Ground Floor, along with partition 
installation to existing basement storage to 
Lower Ground Floor 

Approved - 15/04/2021 
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M/2018/25 Modification of Development Consent 

D/2016/109 seeking to modify Condition 74 
to correctly reflect car parking rates due to 
amendment of commercial floor space as 
approved under M/2017/95. 

Approved - 06/03/2018 

M/2017/95 Application to modify D/2016/109 to modify 
roof height, setbacks, parking access and 
reconfigure: basement layout, apartment 
layouts (including balconies and private 
open space), multi-dwelling housing layouts 
and shops. 

Approved - 21/12/2017 

PREDA/2017/36 S96 to DA No. 2016/109 to reconfigure the 
basement layout and the apartment layouts 

Advice Issued - 
08/05/2017 

D/2016/109 Demolition of existing building and 
remediation, construction of mixed use 
building with basement car park for 36 
vehicles, two shops, and 28 Residential 
dwellings and tree removal. 

Approved – 
11/10/2016 – Local 
Planning Panel 

 
Surrounding properties 
 
G0 3/45 Nelson Street ANNANDALE NSW 2038 
Application Proposal Decision & Date 
CDCP/2020/0258 Complying Development Certificate - Private 

Certifier (Default category). Commercial fit 
out and first use as an office. 

Approved - 15/10/2020 

 
4(b) Application history  
 
Not applicable 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land  
 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
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The site has been used in the past for activities which could have potentially contaminated 
the site. However, the site does not require remediation as remediation was undertaken in 
accordance with SEPP 55 as part of D/2016/109.  
 
Overall, the proposal is considered acceptable with regard to compliance with the 
requirements of SEPP55.  
 
5(a)(ii) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
Clause 1.2 - Aims of the Plan 
Clause 2.3 - Zone objectives and Land Use Table 
Clause 2.7 - Demolition 
Clause 4.4 – Floor Space Ratio  
Clause 4.5 - Calculation of floor space ratio and site area 
Clause 4.6 - Exceptions to development standards 
 

(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B2 Local Centre under the LLEP 2013. The LLEP 2013 defines the 
development as: 
 

Business premises means a building or place at or on which— 
a) an occupation, profession or trade (other than an industry) is carried on for the 

provision of services directly to members of the public on a regular basis, or 
b) a service is provided directly to members of the public on a regular basis, 

 
The development is permitted with consent within the land use table and is consistent with 
the objectives of the B2 Local Centre zone. 
 

(ii) Clause 4.4 -  Floor Space Ratio 
 
The following table provides an assessment of the application against the relevant 
development standard: 
 
Standard Existing Proposed Non- 

compliance 
Complies 

Floor Space Ratio 
(FSR) 
Maximum 
permissible: 1:1 or 
2426sqm 

 
1.32:1 or 
3203sqm 

 
1.34:1 or 3262.1sqm 

 
34.46% or 
836.1sqm 

 
No 

 
Having regard to the above, the existing development does not comply with the FSR 
development standard and the proposal to utilise 59.1sqm of area previously dedicated as 
storage space further increases the non-compliance.  
 

(iii) Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard: 
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• Clause 4.4 – Floor Space Ratio 
 
The application seeks a variation to the Floor Space Ratio Development Standard under 
Clause 4.4 of the LLEP 2013 by 34.46% or 836.1sqm.  
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of LLEP 2013 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of 
LLEP 2013 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• the variation is a minor change to the already non-compliant floor space ratio 
approved for the Site, and will have no greater impact than the floor space already 
approved; 

• the variation to the standard exists as a result of change of use of an existing 
structure only, with no bulk and scale impacts to occur; 

• the objectives of the floor space ratio standard as well as the B2 zone are achieved; 
• no adverse impact that the development standard seeks to avoid is created by the 

development; 
• the other planning controls anticipate the creative use of structures and include 

provisions to encourage such uses where they do not result in an adverse amenity 
outcome; 

• no impact on the heritage significance of the locality is created by the variation 
 
The applicant’s written rationale adequately demonstrates that compliance with the 
development standard is unreasonable in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the B2 – Local Centre, in accordance with Clause 4.6(4)(a)(ii) of LLEP 2013 for 
the following reasons: 
 
The objectives of the B2 Local Centre zone are as follows: 

• To provide a range of retail, business, entertainment and community uses that serve 
the needs of people who live in, work in and visit the local area. 

• To encourage employment opportunities in accessible locations. 
• To maximise public transport patronage and encourage walking and cycling. 
• To ensure that development is appropriately designed to minimise amenity impacts. 
• To ensure that uses support the viability of local centres. 
• To provide a mixture of compatible land uses. 
• To reinforce and enhance the role, function and identity of local centres by 

encouraging appropriate development to ensure that surrounding development does 
not detract from the function of local centres. 

• To integrate suitable business, office, residential, retail and other development in 
accessible locations. 

 
Having regard to these objectives, the following is noted: 
 

• The proposal provides for a business use in an accessible location, 
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• The proposal provides employment in a creative industry that is compatible with other 
uses on and surrounding the site, 

• The proposal does not result in adverse amenity impacts to adjoining premises or 
residential dwellings within the subject site or adjoining sites, and 

• The proposal supports the site’s function and role as a local centre. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the Floor Space Ratio Development Standard, in accordance with Clause 
4.6(4)(a)(ii) of LLEP 2013 for the following reasons: 
 
The objectives of the Clause 4.4 – Floor Space Ratio are as follows: 

• (b) to ensure that non-residential development is compatible with the desired future 
character of the area in relation to building bulk, form and scale. 

Having regard to these objectives, the following is noted: 
 

• The proposed development does not result in any additional bulk and is contained 
entirely with the existing built form  

• The proposed development and use of the site is compatible with the adjoining 
premises within the site as well as adjoining sites.  

• The proposal does not result in any adverse amenity impacts.  
• The development is consistent with the desired future character of the area.  

The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of LLEP 2013. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from Floor Space Ratio Development Standard and it is 
recommended the Clause 4.6 exception be granted. 
 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013. 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  N/A 



Inner West Local Planning Panel ITEM 10 
 

PAGE 473 

B3.1 Social Impact Assessment  N/A 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

N/A 

  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition N/A  
C1.3 Alterations and additions N/A 
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.5 Corner Sites N/A  
C1.6 Subdivision N/A  
C1.7 Site Facilities Yes 
C1.8 Contamination Yes  
C1.9 Safety by Design N/A 
C1.10 Equity of Access and Mobility N/A  
C1.11 Parking Yes – see discussion  
C1.12 Landscaping N/A 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management N/A 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep 
Slopes and Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
C2.2.1.6 Nelson Street Distinctive Neighbourhood Yes 
  
Part C: Place – Section 3 – Residential Provisions N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes  
C4.2 Site Layout and Building Design N/A  
C4.3 Ecologically Sustainable Development Yes  
C4.4 Elevation and Materials N/A 
C4.5 Interface Amenity Yes  
C4.6 Shopfronts N/A  
C4.7 Bulky Goods Premises  N/A 
C4.8 Child Care Centres  N/A 
C4.9 Home Based Business  N/A 
C4.10 Industrial Development N/A 
C4.11 Licensed Premises and Small Bars N/A 
C4.12 B7 Business Park Zone N/A 
C4.13 Markets  N/A 
C4.14 Medical Centres  N/A 
C4.15 Mixed Use N/A 
C4.16 Recreational Facility  N/A 
C4.17 Sex Services Premises N/A 
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C4.18 Vehicle Sales or Hire Premises And Service Stations  N/A 
C4.19 Vehicle Repair Station N/A 
C4.20 Outdoor Dining Areas  N/A 
C4.21 Creative Industries Yes – see discussion  
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  N/A 
D2.4 Non-Residential Development  Yes 
D2.5 Mixed Use Development  N/A 
  
Part E: Water N/A 
Part F: Food N/A 
Part G: Site Specific Controls N/A 
 
The following provides discussion of the relevant issues: 
 
C1.11 - Parking 
 
The following parking rates are applicable to the proposal: 
 
- Minimum: 1 space per 100sqm 
- Maximum: 1 space per 60sqm 
 
A total of 11 commercial parking spaces are allocated to the 523.6sqm of commercial floor 
space approved under D/2016/109 which is the equivalent of 1 space per 47.6sqm. The 
proposal involves increasing the floor area of shop 2 to include an existing storage area and 
by doing so would result in an additional 59.1sqm of commercial floor space and change the 
overall parking rate to 1 space per 53sqm.  
 
Given the original development approved an allocation of commercial parking spaces in 
excess of the parking requirements of this Clause (1 space per 47.6sqm), the proposed 
parking rate of 1 space per 53sqm is considered acceptable and the development achieves 
compliance with the objectives and controls of this Clause.   
 
C4.21 - Creative Industries 
 
The existing commercial premises known as Shop 2 is located within a mixed use building 
and has a primary shopfront on the ground floor and a storage area on the lower ground 
floor. Both ground floor and lower ground floor components of the premises are adjacent to a 
public corridor area and residential units (refer to image 1 and image 2).  
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Image 1: Existing ground floor plan showing location of Shop 2 (bordered red) 

 
Image 2: Existing lower ground floor plan showing location of storage area associated with Shop 2 
(bordered red) 
 
The proposed change of use of the lower ground storage area associated with Shop 2 to be 
used as a creative industry as an audio editing studio is generally consistent with the 
objectives and controls of this Section for the reasons outlined below: 
 

• The combined gross floor area of the premises is below 300sqm. 
• The lower ground floor storage area is wholly contained within the existing building 

and as such, will have no streetscape or bulk and scale impacts.  
• The application was accompanied by an Acoustic Report prepared by Koikas 

Acoustic. Acoustic Testing was conducted to determine potential noise mitigation 
strategies to reduce breakout noise from the proposed new use of the space to 
surrounding nearby residents. The conclusions and recommended methods of sound 
attenuation contained in this report are considered to be well founded with regard to 
insulation, partitioning and treatment of door systems.  

 
To ensure that the ongoing use of the premises as an audio studio maintains adequate 
acoustic amenity outcomes for surrounding residential dwellings and commercial premises, 
conditions of consent are included in the recommendation requiring that testing be carried 
out in the first 60 days of operation to ensure measures recommended by the acoustic report 
are sufficient to mitigate any acoustic impacts to adjoining residential development, and 
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where/if identified as deficient, rectification measures to mitigate any further impacts are to 
be implemented.  
 
Overall, it is considered that the proposed use of the storage area will not generate noise 
impacts which would adversely affect the amenity of neighbouring residential dwellings or 
common areas. Therefore, the proposed hours of operation being 9:00am – 6:00pm, 
Monday to Friday are supported and the proposal satisfies the objectives and controls of this 
Section.    
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g) Any submissions 
 
The application was notified in accordance with Councils Community Engagement 
Framework for a period of 14 days to surrounding properties. No submissions were received 
in response to the notification. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers: 
• Building Certification - No objections to proposal, subject to Annual Fire Safety 

conditions being imposed as a requirement of any future Occupation Certificate. 
 
6(b) External 
 
The application was not required to be referred externally. 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions / 7.12 levies are not payable for the proposal.  
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8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 to vary Clause 4.4 

of the Leichhardt Local Environmental Plan 2013. After considering the request, and 
assuming the concurrence of the Secretary has been given, the Panel is satisfied that 
compliance with the standard is unnecessary in the circumstance of the case and 
that there are sufficient environmental grounds to support the variation. The proposed 
development will be in the public interest because the exceedance is not inconsistent 
with the objectives of the standard and of the zone in which the development is to be 
carried out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2021/0366 
for the conversion of a storage area to be used as part of the business premises and 
partial fit-out of Shop 2 at G 12/45 Nelson Street, Annandale subject to the conditions 
listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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