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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/0978 
Address 9 Adolphus Street BALMAIN  NSW  2041 
Proposal Subdivision of lot into two Torrens title lots, alterations and 

additions to existing heritage listed dwelling-house fronting 
Adolphus Street, demolition of existing flats for new dwelling-
house on the newly created lot fronting Waite Avenue, and 
associated works 

Date of Lodgement 13 November 2020 
Applicant Mrs Van H Allen 
Owner Mr Nicholas AJ Allen 

Mrs Van H Allen 
Number of Submissions Initial: 9 

After Renotification: 4 
Value of works $1,988,600.00 
Reason for determination at 
Planning Panel 

Heritage Item; Number of submissions  

Main Issues Loss of existing affordable rental housing; social impacts; 
heritage impacts; streetscape appearance; amenity and parking 

Recommendation ‘Deferred Commencement’ Approval 
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Statements of Heritage Significance  
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for subdivision into two 
Torrens title lots, alterations and additions to existing heritage listed dwelling-house fronting 
Adolphus Street, demolition of existing flats for new dwelling-house on the newly created lot 
fronting Waite Avenue, and associated works at 9 Adolphus Street Balmain. 
 
The application was notified to surrounding properties and nine (9) submissions were 
received in response to the initial notification. Four (4) submissions were received in 
response to renotification of the application. 
 
The main issues that have arisen from the application include: 
 

 Loss of existing affordable rental housing / social impacts 
 Heritage / streetscape impacts 
 Amenity  
 Parking 

 
The proposal is considered to be satisfactory with regard to the above given that no 
unacceptable adverse heritage, streetscape, parking, amenity or social impacts arise from 
the proposal proceeding subject to suitable conditions, including measures to be 
implemented to mitigate potential social impacts and assist two existing tenants to find 
alternative comparable accommodation as part of a ‘Deferred Commencement’ approval.  
 

2. Proposal 
 
The proposal involves:  
 

 Demolition of 5 existing one-bedroom single storey flats, two of which are currently 
tenanted, accessed via Waite Avenue; 

 Removal of existing rear sunroom and laundry/bathroom and alterations and 
additions to existing heritage listed dwelling-house fronting Adolphus Street;  

 Subdivision into two Torrens title lots; and 
 New two-storey dwelling-house fronting Waite Avenue. 

 
The alterations and additions to the existing dwelling house facing Adolphus Street on 
proposed Lot 1 include: 
 

 A new picket fence on the existing stone wall with new central gate and stairs;  
 Restoration of the front verandah;  
 Reinstatement of the original roof form including slate tiles;  
 Replacement of existing casement windows in the front elevation and relocation of 

the front door to a central location;  
 Minor infilling, enlargement /new window openings in the side elevations;  
 Removal of several internal walls and minor internal doorway adjustments to suit a 

new layout comprising a kitchen, sitting room, music/guest room, library, bathroom 
and mud room;  

 Addition of a laundry, store and office to the south-west of the cottage;  
 Addition of a 2-storey pavilion to the rear of the existing cottages main roofline 

containing ground floor living and dining room and four upper level bedrooms and 
bathroom;  

 Landscaping around the cottage including renewal of the front garden and in-ground 
swimming pool, deck and lawn to the rear; and 
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 Construction of a vehicle crossing and open car space along the southern side of the 
cottage 

 
The new two-storey dwelling house facing Waite Avenue on proposed Lot 2 comprises: 
 

 Ground floor kitchen, living, dining, laundry, bathroom and one bedroom;  
 Three bedrooms, an office and bathroom at the upper level;  
 Landscaped garden and low level deck to the rear with minimal landscaped front 

setback to Waite Avenue;  
 A single garage with relocation of the existing vehicle crossing/driveway to match. 

 

3. Site Description 
 
The subject site is located on the western side of Adolphus Street, between Vincent Street 
and Gladstone Street. The site consists of one allotment and is generally rectangular with a 
total area of 703.2sqm and is legally described as 9 Adolphus Street, Balmain. 
 
The site has a frontage to Adolphus Street of 15.24 metres and a rear frontage of 
approximately 15.24 metres to Waite Avenue.   
 
The site supports a single storey dwelling facing Adolphus Street and 5 existing one-
bedroom single storey flats off Waite Avenue. The adjoining properties support one and two 
storey dwellings. 
 
The subject site is listed as a heritage item and is located within a Heritage Conservation 
Area. The site adjoins, and is in the vicinity of, numerous heritage items, including the 
following which are generally within a 100mm radius of the site: Nos, 3 to 33 and 18A 
Adolphus Street, 2 and 4 Gladstone Street, Nos. 4, 31 and 33 Stephen Street, Nos. 7 and 14 
Vincent Street, Nos. 1, 2 and 4 Wallace Street, No. 3 Ewenton Street and Nos 2, 4 and 6 
Charles Street. The property is not identified as a flood prone lot. 
 
The following trees are located within the vicinity. 
 

‐ Sapium sebiferum (Chinese Tallowood) – adjacent to southern boundary within 11 
Adolphus Street;  

‐ Archontophoenix cunninghamiana (Bangalow Palm) – adjacent to southern boundary 
within 11 Adolphus Street; 

‐ Tristaniopsis laurina (Water Gum) – adjacent to southern boundary within 11 
Adolphus Street; 

‐ Lagerstroemia indica (Crepe Myrtle) – adjacent to southern boundary within 2A Waite 
Avenue; 

‐ Bauhinia variegate (Orchid Tree) – adjacent to southern boundary within 2A Waite 
Avenue; 

‐ Cupressa sempervirens (Italian Cypress) – adjacent to northern boundary within 7 
Adolphus Street; and 

‐ Prunus sp. – adjacent to northern boundary within 7 Adolphus Street. 
 



Inner West Local Planning Panel ITEM 4 

PAGE 171 

 
Figure 1: Zoning Map with aerial overlay 

 

4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
1965/6652 Conversion of house and building into five 

flats 
Approved 21 April 1965 

1990/179 Alterations to storeroom to use as laundry 
and office 

Approved 10 July 1990 

1996/272 Convert existing showroom to self 
contained dwelling 

Approved 22 July 1997 

D/2005/496 Renovations and refurbishment of the 
existing dwelling 

Approved 1 February 
2006 

PREDA/2014/124 Alterations and additions to existing 
dwelling and construction of 2 new 
dwellings 

Issued 13 August 2014 

D/2017/3 Subdivision into two Torrens title lots (with 
retention of existing dwelling and flats) 

Approved 23 March 
2017 

PDA/2020/0209 Subdivision, alterations and additions to 
existing dwelling house fronting Adolphus 
Street, demolition of existing bedsits for 
new dwelling fronting Waite Avenue, and 
associated works. 
 

Issued 27 July 2020 
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The proposal is generally consistent with 
the Pre-DA advice. 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
16/2/2021 Council wrote to the applicant requesting further information to address 

the following concerns: 
 Retention of existing affordable rental housing 
 Building siting and location 
 Heritage impacts 
 Public submissions (including legal advice that the existing one-

bedroom “flats” could be characterised as a boarding house 
requiring consideration of retention of existing affordable rental 
housing under Part 3 of State Environmental Planning Policy 
(Affordable Rental Housing) 2009) 

 Landscaping adequacy 
 Stormwater management 

8/3/2021 The Applicant lodged amended architectural, landscape and stormwater 
plans and additional information in response to the issues raised. 
 
In particular, the applicant submitted legal advice confirming that the 
requirements under Part 3 of State Environmental Planning Policy 
(Affordable Rental Housing) 2009 in relation to retention of existing 
affordable rental housing were not applicable to the proposal because 
the existing development is not defined as a residential flat building or 
boarding house. 
 
The amended plans incorporate a 1.25m ground floor setback to the 
northern boundary of the heritage house on proposed Lot 1 facing 
Adolphus Street and the replacement of the cantilevered covered car 
space on proposed Lot 2 facing Waite Avenue with a traditional 
enclosed garage. 
 
These plans were subsequently renotified in accordance with Council’s 
Community Engagement Framework.  

16/6/2021 Council wrote to the applicant requesting further information in relation 
to non-compliance with Landscape Area for proposed Lot 1 due to the 
provision of an underground OSD tank within the front setback area. 

16/6/2021 The Applicant lodged updated plans, including Site Analysis Plan, Site / 
Demolition Plan, Ground Floor Plan and Subdivision Plan incorporating 
minor reductions to the extent of paved areas to achieve a compliant 
Landscaped Area of 20% for proposed Lot 1. These plans involve minor 
changes to development detailing with no additional impacts on 
neighbours, and hence, did not require renotification under Council’s 
Community Engagement Framework. 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land 
 State Environmental Planning Policy (Affordable Rental Housing) 2009 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
 State Environmental Planning Policy (Coastal Management) 2018 
 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55 – Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. The Leichhardt DCP 2013 
provides controls and guidelines for remediation works. SEPP 55 requires that remediation 
works must be carried out in accordance with a Remediation Action Plan (RAP) as approved 
by the consent authority and any guidelines enforced under the Contaminated Land 
Management Act 1997. 
 
The proposal seeks to continue the existing residential use of the land. Therefore, it is 
considered that the site will not require remediation in accordance with SEPP 55. On this 
basis, the site is considered suitable for residential use.  
 
5(a)(ii) State Environmental Planning Policy (Affordable Rental Housing) 

2009  
 
Part 3 of State Environmental Planning Policy (Affordable Rental Housing) 2009 provides 
provisions for retention of existing affordable rental housing in relation to a low rental 
residential building, which is defined as:  
 

low-rental residential building means a building used, during the relevant period, as a 
residential flat building containing a low-rental dwelling or as a boarding house, and 
includes a building that— 
(a)  is lawfully used as a residential flat building containing a low-rental dwelling or as a 

boarding house, irrespective of the purpose for which the building may have been 
erected, or 

(b)  was used as a residential flat building containing a low-rental dwelling or as a 
boarding house, but that use has been changed unlawfully to another use, or 

(c)  is vacant, but the last significant use of which was as a residential flat building 
containing a low-rental dwelling or as a boarding house. 

 
In this instance, the existing building contains 5 x 1-bedroom single storey dwellings, each 
with access at ground level, previously approved as “flats” under Development Consent No. 
2621 dated 21 April 1965.  
Council previously considered the existing flats to be low rental dwellings contained within a 
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residential flat building and the previous owner retained the existing flats as a part of the 
approved subdivision under D/2017/3 (which may still be acted upon by the current owner). 
However, the Applicant submits that the existing flats are defined as multi dwelling housing, 
which is not captured under the definition of a low-rental residential building, and as such, 
not subject to any provisions for retention of existing affordable housing.  
 
It is noted that Council has received submissions objecting to the proposal on the basis of 
loss of existing affordable rental housing and arguing that the flats could be defined as a 
boarding house, which would require the proposal to be assessed against the provisions 
under Part 3 of State Environmental Planning Policy (Affordable Rental Housing) 2009. In 
this regard, Council’s Community Development Section has also reviewed the proposal and 
provided the following comments: 
 

The case against the applicability of ARHSEPP 
 
Documents submitted on behalf of the applicant state that buildings on the site are 
best characterised as ‘multi dwelling housing’ rather than a ‘residential flat building’.  
The definitions of ‘residential flat building’ and ‘multi dwelling housing’ are taken from 
the Standard Instrument (Local Environmental Plans) Amendment Order 2011):  
 

Residential flat building means a building containing 3 or more dwellings, but 
does not include an attached dwelling or multi dwelling housing. 
 
Multi dwelling housing means 3 or more dwellings (whether attached or 
detached) on one lot of land. 

 
Since Part 3 of ARHSEPP does not refer to ‘multi dwelling housing’, it is therefore 
argued that ARHSEPP does not apply to the development application and that 
compensation for the loss of low cost housing cannot be imposed by the consent 
authority. 
 
The case for the applicability of ARHSEPP 
 
Documents submitted on Council opposing the DA include arguments that dispute 
the case outlined above.  
 
Elton Consulting’s letter, dated 15 January 2021, disputes the characterisation of the 
use of the site as ‘multi dwelling housing’. While it is agreed that the development, 
being less than three storeys in height, does not fall within the land use definition for 
a ‘residential flat building’, the assertion that the existing use on the site is not a 
boarding house is disputed. 
 
Elton Consulting’s case takes the following form. 
 
The Statement of Environmental Effects (SEE) states that Council has no record of 
the site ever being granted development consent or being registered as a ‘boarding 
house’. However it is not uncommon for boarding houses to operate without consent, 
particularly where the self-contained dwellings have been in place since the 1960s.  
It is certainly the case that unapproved boarding houses in inner Sydney areas, 
including the Inner West local government area, do exist. Councils usually become 
aware of their existence when complaints are received. Unidentified boarding houses 
can often operate without approval for extended periods of time. 
 
It is also the case that development consent is not required to be in place for a site to 
be characterised as a particular use. In particular, there is no consent in place for use 
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of the site as ‘multi-dwelling housing’. Therefore, as argued by Elton Consulting, “the 
applicant’s argument that the absence of a boarding house consent means the site 
does not operate as a boarding house, contradicts the assertion that the site should 
be classified as multi-dwelling housing, for which there is also no consent.” 
 
When attempting to determine applicability with ARHSEPP provisions, it is more 
appropriate to focus on the site’s use.  
 
A boarding house is defined under the Leichhardt LEP as:  
 

a building that— 
a. is wholly or partly let in lodgings, and  
b. provides lodgers with a principal place of residence for 3 months or more, and  
c. may have shared facilities, such as a communal living room, bathroom, 

kitchen or laundry, and  
d. has rooms, some or all of which may have private kitchen and bathroom 

facilities, that accommodate one or more lodgers, but does not include 
backpackers’ accommodation, a group home, hotel or motel accommodation, 
seniors housing or a serviced apartment.  

 
As noted above, the site previously accommodated a three-bedroom house plus five 
self-contained one-bedroom dwellings with shared laundry facilities and communal 
outdoor space.  As such, this is more in keeping with the definition for a boarding 
house as set out above, particularly the type of ‘new age’ or ‘new generation’ 
boarding houses enabled under Part 2 Division 3 of the Affordable Housing SEPP. 
 
Given the above classification, it is agreed that Council’s suggestion (in the pre-DA 
advice to the current applicant) - that the development could only be considered a 
‘new generation’ boarding house if a development consent was in place under 
ARHSEPP - is not considered correct. The ARHSEPP does not distinguish between 
‘traditional’ and ‘new-age’ or ‘new generation’ boarding houses. 
 
Legal cases can be cited in support of the above interpretation.  Elton Consulting 
refer to the case Sun v Randwick City Council [2017] NSWLEC 188 in support of 
describing the site’s dominant use as a boarding house. In this case the Court found 
that the applicant was operating a dwelling house as a boarding house without 
consent and that it was beyond reasonable doubt that the applicant carried out 
development for the purpose of a boarding house as (inter alia): 

 
 the building was wholly let to lodgers (as their principal place of residence 

for 3 months or more) with share facilities and rooms for each lodger;  
 the internal modifications to the building strongly suggested that it was a 

boarding house. 
 

Given the above considerations, it is argued that the use of the site should be 
classified as a boarding house and that provisions of Part 3 of the ARHSEPP are 
applicable to the DA. 
 
Requirements of Part 3 of ARHSEPP 
 
ARHSEPP requires the consent authority to consider the following:  
 

(a) whether there is likely to be a reduction in affordable housing on the land to 
which the application relates, 



Inner West Local Planning Panel ITEM 4 

PAGE 176 

(b) whether there is available sufficient comparable accommodation to satisfy the 
demand for such accommodation, 

(c) whether the development is likely to cause adverse social and economic 
effects on the general community, 

(d) whether adequate arrangements have been made to assist the residents (if 
any) of the building likely to be displaced to find alternative comparable 
accommodation, 

(e) the extent to which the development contributes to any cumulative loss of 
affordable housing in the local government area, 

(f) the structural soundness of the building, the extent to which the building 
complies with any relevant fire safety requirements and the estimated cost of 
carrying out work necessary to ensure the structural soundness of the 
building and the compliance of the building with the fire safety requirements, 

(g) whether the imposition of a condition requiring the payment of a monetary 
contribution for the purposes of affordable housing would adequately mitigate 
the reduction of affordable housing resulting from the development, 

(h) in the case of a boarding house, the financial viability of the continued use of 
the boarding house. 

 
Requirement (a): Whether there is likely to be a reduction in affordable housing 
on the land to which the application relates 
 
As argued above, the use of the site should be classified as a boarding house and 
the provisions of Part 3 of the ARHSEPP are considered applicable to the DA.  The 
proposal will result in the loss of five one-bedroom affordable housing dwellings 
located at the rear of the site.  
 
The applicant has argued that since only two of the one-bedroom affordable housing 
dwellings are currently leased, the remaining three should not be considered 
affordable housing. This is at odds with the definition for a ‘low-rental building’ which 
includes vacant premises. This provision was included in ARHSEPP to deter 
applicants from terminating leases prior to lodging a DA that will result in the loss of 
affordable housing.  
 
As well, the applicant has asserted that two of the affordable housing dwellings are 
currently leased at $337 and $350 per week, which is above the median rental level 
for ‘bedsits’ in the Inner West of $320 (NSW Rent & Sales Report Sep 2020). 
However, the dwellings are more accurately classified as one-bedroom dwellings 
since they contain separate lounge areas. The median rent for one-bedroom 
dwellings is $390 which means the dwellings fit the description of being affordable. 
 
Given the information above, it can be said that all dwellings, including the vacant 
dwellings, fit the definition of ‘low rental dwellings’ in Part 3 of ARHSEPP. 
 
Requirement (b): Whether there is available sufficient comparable 
accommodation to satisfy the demand for such accommodation 
 
The applicant has provided a rental report indicating the availability of comparable or 
better accommodation with similar or lower rents in the vicinity of the site. On the 
basis of this rental report, it is claimed that there is sufficient comparable 
accommodation to satisfy the demand for this kind of housing. 
 
This claim, however, it at odds with more comprehensive research commissioned by 
Council. 
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Evidence provided in Council’s draft Affordable Housing Contribution Scheme 
indicates the following:  
 

The market is not providing affordable housing for the vast majority of very 
low and low income renting households who need it in the Inner West Council 
area, and is not replacing the existing stock of housing that is affordable to 
these groups as it is lost through gentrification and redevelopment.   
The vast majority of households needing affordable rental housing in the LGA 
are excluded from affordable rental through the market. Of the dwellings for 
rent in Inner West LGA in the most recent quarter analysed, only older, lower 
amenity boarding house rooms were affordable to very low households. 
Studio apartments were affordable to low income households, but one 
bedroom units were only affordable to the upper 10-20% of this income 
range. For moderate income households, all smaller products (studios and 
one bedroom dwelling) were affordable, whilst two bedroom dwellings were 
affordable to some of the income group. However, any larger dwellings (three 
and four or more bedrooms) were well out of reach to any of the target 
groups, and affordable to higher income households only. (p. 6) 

 
As well, Council’s Local Housing Strategy (LHS) shows high levels of housing stress 
among lower income households. Refer to the map below. (As a general rule of 
thumb, when households with the lowest 40% of incomes pay more than 30 per cent 
of their gross income on housing costs they are considered to be in housing stress. 
This is because these households will not have enough money to cover other 
necessities, such as food and healthcare). 
 

 
In addition, the LHS contains an estimate of the amount of affordable residential 
accommodation required to address local housing need.  Referred to as the ‘local 
affordable housing gap’, the LHS states “without intervention and encouragement of 
diverse affordable housing supply, the estimated theoretical supply gap between 
2016 to 2036 would grow from 8,198 to 9,715 dwellings.” (p. 67) 
 
This means that an “estimated 571 affordable dwellings, or other affordable rental 
accommodation such as boarding rooms available at an affordable rental rate, would 
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need to be delivered per year to meet all housing need (estimated homelessness, 
households in housing stress) by 2036.”  In other words, around 57% of all dwellings 
approved annually would need to be affordable housing to meet the estimated 
demand, given that Council currently approves approximately 1,000 dwellings per 
year. 
 
Requirement (c) - Whether the development is likely to cause adverse social 
and economic effects on the general community 
 
Given the level of rents in Balmain and across the local government area more 
generally, relocation may well bring about the tenants’ displacement from the local 
community in order to secure affordable accommodation further afield.  This would 
result in an adverse social impact (loss of these long term households) as well as an 
adverse economic impact (loss of the economic contribution made by these 
households) to the general community. For these reasons, the retention of affordable 
housing is a goal of Council’s Affordable Housing Policy.  
 
Requirement (d) - Whether adequate arrangements have been made to assist 
the residents (if any) of the building likely to be displaced to find alternative 
comparable accommodation 
 
The Social Impact Assessment prepared by Judith Stubbs & Associates refers to 
arrangements put in place to help the remaining tenants find alternative 
accommodation.  The assistance comprise the following:  
 

(a) An extension of the period of notice to vacate beyond the 60 days required by 
the Residential Tenancies Act 1987; 

(b) Payment of each tenant’s relocation costs; 
(c) Assistance with finding alternative accommodation provided by the current 

managing agents; and  
(d) Payment of one month’s rent in order to assist each tenant pay the bond for a 

new dwelling being leased. 
 
These measures are welcome.  It is recommended that a condition of consent be 
applied which encompasses these conditions and requires full co-operation with 
finding affordable and suitable accommodation by the managing agents, as well as 
the timely payment for moving costs and bonds so as not to disadvantage the 
tenants. 
 
Requirement (e) - the extent to which the development contributes to any 
cumulative loss of affordable housing in the local government area 
 
The research cited above indicates that the market is not providing affordable 
housing for the vast majority of very low and low income renting households who 
need it in the Inner West local government area, and is not replacing the existing 
stock of affordable housing that is lost to these households through gentrification and 
redevelopment.  With respect to these ongoing trends, the loss of five affordable 
dwellings contributes to the cumulative loss of affordable housing in the local 
government area.  
 
Requirement (f) - The structural soundness of the building, the extent to which 
the building complies with any relevant fire safety requirements and the 
estimated cost of carrying out work necessary to ensure the structural 
soundness of the building and the compliance of the building with the fire 
safety requirement 
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No information regarding the structural soundness of the building and the extent to 
which the building complies with relevant fire safety requirements has been obtained. 
 
Requirement (g) - Whether the imposition of a condition requiring the payment 
of a monetary contribution for the purposes of affordable housing would 
adequately mitigate the reduction of affordable housing resulting from the 
development 
 
It is recommended that the existing affordable housing dwellings be retained to 
ensure that the tenants are able to remain living within their community. However, if 
this is not possible, then a monetary contribution should be made towards the 
provision of affordable housing in the local government area.  A legal mechanism for 
achieving this is given in Part 3 ‘Retention of existing affordable rental housing’, 
clause 51 ‘Contributions for affordable housing’.  
 
Council has established an Affordable Housing Fund to hold monetary contributions 
for affordable housing received through Voluntary Planning Agreements and rental 
revenue received from Council’s affordable housing portfolio. Council intends to use 
these accumulated funds to increase the supply of affordable rental housing locally. 
A monetary contribution to mitigate the loss of affordable housing should be 
deposited in this Fund. In addition, Council’s Affordable Rental Housing Program 
(ARHP) provides an existing mechanism for delivery, retention and management of 
affordable housing. The primary aim of the ARHP is to reduce the ongoing loss of 
‘key workers’ from the Inner West local government area. Under the program, rents 
are set at 74.9% of market rent and the dwellings are owned by Council in perpetuity 
and managed by Link Housing, a registered Tier 1 Community Housing Provider. 
 
Requirement (h) - In the case of a boarding house, the financial viability of the 
continued use of the boarding house 
 
There appears to be no conclusive evidence demonstrating that the existing boarding 
house on the site is financially unviable.   
 
Recommendations 
 
Given the analysis undertaken above, it is contended that the proposed development 
will or is likely to reduce the availability of affordable housing within the area. 
 
It is recommended that the existing affordable housing dwellings be retained to 
ensure that the tenants are able to remain living within their community.  However if 
this is not possible, then at least the following conditions of consent should be 
applied: 
 
1. That a monetary contribution calculated in accordance with Part 3 ‘Retention of 

existing affordable rental housing’, clause 51, ‘Contributions for affordable 
housing’ of ARHSEPP be provided and for this monetary contribution to be 
deposited in Council’s Affordable Housing Fund so that the money can be 
invested in creating additional affordable housing within the local government 
area. 

2. That the measures outlined in the approved Social Impact Assessment prepared 
by Judith Stubbs & Associates, dated 3 March 2021, must be implemented to 
assist existing tenants find alternative comparable accommodation. These 
measures comprise the following: 
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(a) An extension of the period of notice to vacate beyond the 60 days required by 
the Residential Tenancies Act 1987; 

(b) Payment of each tenant’s relocation costs; 
(c) Assistance with finding alternative accommodation provided by the current 

managing agents; and  
(d) Payment of one month’s rent in order to assist each tenant pay the bond for a 

new dwelling being leased. 
 
Assessment Officer’s Comment: 
 
The existing approval refers to “flats” (as defined at the time of approval), which have been 
used as low-rental dwellings during the relevant 5 year period up to the lodgement of the 
current application. However, these dwellings are not contained within a residential flat 
building as currently defined, do not rely upon existing use rights as a residential flat 
building, and meet the definition of multi dwelling housing. 
 
Further, whilst it is possible for a boarding house to comprise “self-contained” 
accommodation, based on a review of Council’s records, there is no evidence to suggest 
that the existing low-rental one-bedroom dwellings were used as a boarding house in the 
absence of any consent for a boarding house, boarding house registration or licenses, 
rooms let in lodgings, or land tax exemptions for low-income earners. The existing 
dwellings have been occupied by “tenants” under the Residential Tenancies Act 1987. 
 
In this regard, the Department of Planning’s ‘Guidelines for Retention of Existing Affordable 
Rental Housing’, dated October 2009, expressly states that the provisions of Part 3 do not 
apply to “forms of accommodation that are lawfully characterised as an alternative land use. 
Examples of alternative residential uses defined in the Standard Instrument (Local 
Environmental Plans) Order 2006 are attached dwellings, backpackers accommodation, 
bed and breakfast accommodation, dual occupancy, dwelling house, group home, hostel, 
hotel or motel accommodation, multi dwelling housing, residential care facility, secondary 
dwelling, semi-detached housing, seniors housing, serviced apartment or shop top 
housing.” 
  
This is also consistent with the predecessor to Part 3, being the former provisions of the 
now repealed State Environmental Planning Policy No. 10 – Retention of Low-Cost Rental 
Housing, which specifically defined a residential flat building as a “building containing two or 
more dwellings, but not including a row of two or more dwellings attached to each other 
such as those commonly known as terrace houses, duplexes or townhouses.” 
 
Therefore, whilst the proposal will result in the loss of existing low-rental dwellings, the 
provisions of Part 3 under SEPP (Affordable Rental Housing) 2009 do not apply to multi 
dwelling housing, and a condition requiring contributions for the loss of affordable housing 
cannot be imposed. In addition, in accordance with the Ministerial Direction dated 2 
October 2009, any monetary contribution from a condition imposed under Clause 51 of 
SEPP (Affordable Rental Housing) 2009 would need to be transferred to NSW Housing, 
which may not offset the loss of affordable rental housing from the local area. 
 
Notwithstanding the above, the applicant has provided a Social Impact Assessment 
prepared by Judith Stubbs & Associates to assess the social impacts of the loss of 
affordable housing, which recommends the following measures to be implemented to 
mitigate potential social impacts and assist the two existing tenants find alternative 
comparable accommodation as follows: 
 

 An extension of the period of notice to vacate beyond the 60 days required by the 
Residential Tenancies Act 1987; 
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 Payment of each tenant’s relocation costs; 
 Assistance with finding alternative accommodation provided by the current managing 

agents; and  
 Payment of one month’s rent in order to assist each tenant pay the bond for a new 

dwelling being leased. 
 
Council considers that these mitigation measures are directly associated with the proposal 
as outlined in the Social Impact Assessment and do not involve a contribution, land 
dedication or material public benefit towards a public purpose for the provision, 
maintenance or retention of affordable housing. As such, a planning agreement is not 
required, and a ‘Deferred Commencement condition of consent can be imposed requiring 
satisfactory evidence of the above requirements being met which the guidelines allow for, 
and will be consistent with Development Consent D/2019/27 at 95 Evans Street, Rozelle 
issued by the Land and Environment Court.  
 

It is further noted that a late submission was received from an objector with an 
attached Social Impact Comment prepared by Elton Consulting who were engaged 
to undertake a peer review of the Social Impact Assessment prepared for the project 
by Judith Stubbs & Associates (JSA), and to prepare a social impact comment (SIC) 
outlining findings from peer review of the previous SIA and including findings from an 
interview with an affected tenant of the existing housing at 9 Adolphus Street. 

 

Our peer review of the SIA has found that it contains several gaps in assessment 
according to the SIA Guidelines for the Inner West local government area. The 
SIA, in our view, incorrectly disputes the applicability of the SEPP ARH, fails to 
effectively address all tangible and intangible social impacts likely to result from 
the DA and as such does not adequately address mitigation of all identified social 
impacts.  

Consultation with the existing tenant highlighted several key themes including a 
strong connection to place, stress and anxiety surrounding uncertainty and 
instability with regard to living arrangements, loss of amenity, loss of affordable 
housing personally and in the area, and lack of inclusion in decision making 
processes. These themes directly relate to the likely social impacts resulting from 
the DA:  

» impacts on way of life for existing tenants  

» loss of social interaction  

» exclusion of tenants from decision making for processes that affect their lives 
» loss of amenity for current tenants  

» health and wellbeing impacts for tenants and nearby neighbours.  

 

With regard to mitigation measures for identified social impacts, the proposed 
monetary contributions noted in the JSA SIA are considered inadequate for 
addressing the intangible impacts to amenity and health and wellbeing for the 
affected party.  
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The DA will contribute to a loss of available affordable housing in the Inner West 
Council LGA, but currently there is no proposal to mitigate for the loss of 
affordable housing in the area. Consequently, approval of this DA would be 
incongruent with policy directions of Inner West Council, which in recent years 
released its Affordable Housing Policy, stating that it believes “affordable housing 
is a basic need and an essential element of an inclusive and sustainable city” 
(Inner West Council, 2017). Council acknowledges the shortfall in affordable 
housing in its LGA and the knock-on effects this shortfall can create amongst 
lower socio-economic strata in the community as well as for economic 
development and growth (Inner West Council, 2017).  

 

Recommendations  

We recommend that in determining the DA, Council:  

» Considers that the only way to avoid the negative social impacts of the DA is 
to refuse it, that is these impacts cannot be fully mitigated  

» Considers there are options for partially mitigating these impacts including 
through providing a monetary contribution to Council for the loss of affordable 
housing and through developing a package for the affected tenants  

» Requires the applicant to provide a complete structural assessment report 
based on internal inspection of all five dwellings, and that this assessment 
should consider the issues raised by the tenant. 

The above has been reviewed and do not raise any new issues given the 
applicability of Part 3 of the SEPP and social impacts have already been addressed. 
Community Development do raise any objections to the applicants Social Impact 
Statement given the mitigation measures proposed (and recommended – see above 
and below) to assist relocation of the existing tenants. 

 
The following ‘Deferred Commencement’ Consent condition is recommended: 
 

X.  Arrangements for existing tenants 
 

Documentary evidence is to be provided confirming that the operator has made the 
following arrangements to assist the residents of the building displaced by the proposed 
works to find alternative comparable accommodation: 

 
a. A written agreement with a local estate agent giving displaced residents first option 

for comparable accommodation that comes onto the market; 
b. An extension of the period of notice to vacate beyond the 60 days required by the 

Residential Tenancies Act 1987; 
c. Payment of each tenant’s relocation costs; and 
d. Payment of one month’s rent in order to assist each tenant pay the bond for a new 

dwelling being leased. 
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5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  

 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iv) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 

2005 
 
The subject site is not within the Foreshores and Waterways Area and will have no adverse 
impacts on Sydney Harbour and scenic qualities. 
 
5(a)(v) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 

(Vegetation SEPP) 
 

Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. No tree removal 
is proposed as a part of this application. The proposed landscaping and tree protection 
measures for adjoining trees is discussed under Section 5(c) of this Report. 

 
5(a)(vi) Leichhardt Local Environment Plan 2013 (Leichhardt LEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

 Clause 1.2 - Aims of the Plan 
 Clause 2.3 - Zone objectives and Land Use Table 
 Clause 2.5 - Additional permitted uses for land 
 Clause 2.6 - Subdivision 
 Clause 2.7 - Demolition 
 Clause 4.1 - Minimum subdivision lot size 
 Clause 4.3 - Height of buildings 
 Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
 Clause 4.4 – Floor Space Ratio 
 Clause 4.4A - Exception to maximum floor space ratio for active street frontages 
 Clause 4.5 - Calculation of floor space ratio and site area 
 Clause 5.10 - Heritage Conservation 
 Clause 6.1 - Acid Sulfate Soils 
 Clause 6.2 - Earthworks 
 Clause 6.4 - Stormwater management 

 
Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R1 General Residential under the Leichhardt LEP 2013. The Leichhardt 
LEP 2013 defines the development as: 
 

dwelling house means a building containing only one dwelling. 
 
The development is permitted with consent within the land use table. The development as 
proposed and as conditioned is consistent with the objectives of the zone which are as 
follows: 
 

 To provide for the housing needs of the community. 
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 To provide for a variety of housing types and densities. 
 To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
 To improve opportunities to work from home. 
 To provide housing that is compatible with the character, style, orientation and 

pattern of surrounding buildings, streetscapes, works and landscaped areas. 
 To provide landscaped areas for the use and enjoyment of existing and future 

residents. 
 To ensure that subdivision creates lots of regular shapes that are complementary to, 

and compatible with, the character, style, orientation and pattern of the surrounding 
area. 

 To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

The following table provides an assessment of the application against the development 
standards: 
 
Standard (maximum) Proposal % of non 

compliance 
Compliances 

Minimum Lot Size 
Minimum: 200m2 (both lots) 

Lot 1: 446.7sqm 
Lot 2: 256.6sqm 

N/A Yes 

Floor Space Ratio 
Maximum: 
Lot 1 - 0.8:1 
Lot 2 – 0.9:1 

Lot 1: 0.793:1 
Lot 2: 0.7:1 

N/A Yes 

Landscape Area: 
Minimum: 
20% of total site area (both 
lots) 

Lot 1: 20.28% * 
Lot 2: 45.2% 

N/A Yes 

Site Coverage: 60% 
Maximum Permitted: 60% of 
total site area (both lots) 

Lot 1: 50.14% 
Lot 2: 57.6% 

N/A Yes 

 
* Based on the updated plans submitted on 16 June 2021 – See Section 4(b) of this report 

for further details. 
 
The following provides further discussion of the relevant issues: 
Clause 5.10 - Heritage Conservation 
 
The subject property at 9 Adolphus Street, Balmain, is listed as a heritage item; House, 
including interiors, in Schedule 5 of the Leichhardt LEP 2013 (I97) and is located in the 
Balmain East Heritage Conservation Area (C3 in Schedule 5 of the Leichhardt LEP 2013).  
 
The Statement of Significance for the house, sourced from the Office of Environment and 
Heritage, heritage database website, is below: 
 

No. 9 Adolphus Street is of local historic and aesthetic significance as a typical dwelling 
constructed in c. 1860. Despite some changes the building retains its original form and 
character and makes a positive contribution to the Adolphus Street streetscape. 

 
The recommended management for the heritage item states: 
 

 the existing single storey scale and character of the building including rendered 
facades, roof form, open front verandah and simple pattern of openings should be 
retained and conserved;  

 reinstatement of the original door on the Adolphus Street façade may be considered;  
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 timber and rendered surfaces should continue to be painted in appropriate colours;  
 any additions should be restricted to the rear of the building and site. Alterations and 

replacement of the brick structures in the rear, western portion of the site should be 
carefully considered to ensure no adverse heritage impacts on the front building 
particular retain an appropriate scale, and adjacent heritage items. 

 
The subject property is also in a Balmain East Heritage Conservation Area and is a 
contributory dwelling within the HCA. The Statement of Significance for the Balmain East 
Heritage Conservation Area is in the Leichhardt DCP 2013 and is provided below: 
 

 One of a number of conservation areas which collectively illustrate the nature of 
Sydney’s early suburbs and Leichhardt’s suburban growth particularly between 1871 
and 1891, with pockets of infill up to the end of the 1930s (ie prior to World War II). 
This area is important for illustrating development for workers’ and artisan housing 
particularly from 1871–1891 which forms the major element of its identity. It is 
significant for its surviving development from that period and the later infill 
development up to World War II (ie pre-1939).  

 Retains evidence of all its layers of growth within that period from the late-1870s.  
 Through its important collection of weatherboard buildings, including the now rare 

timber terraces, it continues to demonstrate the nature of this important/major 
construction material in the fabric of early Sydney suburbs, and the proximity of 
Booth’s saw mill and timber yards in White Bay.  

 Through the mixture of shops, pubs and industrial buildings it demonstrates the 
nature of a Victorian suburb, and the close physical relationship between industry 
and housing in nineteenth century cities before the advent of the urban reform 
movement and the separation of land uses.  

 Demonstrates through the irregular pattern of its subdivision the small-scale nature of 
the spec builders responsible for the construction of the suburb.  

 Demonstrates the nature of some private subdivisions before the introduction of the 
Width of Streets and Lanes Act of 1881 required roads to be at least one chain wide.  

The Statement of Significance is available via the link below: 
 

https://www.innerwest.nsw.gov.au/develop/planning-controls/heritage-and-
conservation/heritage-conservation-areas 
 
The site also adjoins, and is in the vicinity of, numerous heritage items, including the 
following which are generally within a 100mm radius of the site: Nos, 3 to 33 and 18A 
Adolphus Street, 2 and 4 Gladstone Street, Nos. 4, 31 and 33 Stephen Street, Nos. 7 and 14 
Vincent Street, Nos. 1, 2 and 4 Wallace Street, No. 3 Ewenton Street and Nos 2, 4 and 6 
Charles Street. The Statements of Significance for the heritage items adjoining and in the 
vicinity are available from the Office of Environment & Heritage, heritage database website 
at:  
 
https://www.environment.nsw.gov.au/heritageapp/heritagesearch.aspx 
 
The application was referred to Council’s Heritage Specialist who supports the proposal, 
subject to amendments, which are reiterated below (and are consistent with pre-DA advice 
provided to the applicant). Additional commentary is provided with respect to the drawings 
submitted with the DA.  

 
Recommendation 
 
Acceptable with the following amendments to the application: 
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1. The following design changes are recommended to the proposed additions to the 
heritage item: 
 
a. The bathroom and mudroom proposed within the existing bedroom 3 are to be 

installed so that they are reversible, so they can be easily removed in the 
future. This can be achieved with a low nib wall running around the existing 
walls for reticulation on a raised floor with a step for the new bathroom pod 
and mudroom. There should only be one drainage point to minimise 
disturbance of the existing timber floor. Detailed drawings are to be provided 
demonstrating the above. 

 
b. The window openings to the ensuite on the first floor (W17) and the windows 

adjacent to the stairs on both levels (W12 and W30) must be redesigned so 
they are rectangular, vertically proportioned, employing traditional design 
(timber sash) and materials (timber frame). 

 
2. The following design changes are recommended to the proposed dwelling to 

Waite Avenue: 
 
a. Windows are doors to the western (front), northern and southern façades are 

to be redesigned so they are matching in dimensions, vertically proportioned, 
employing traditional design (timber sash) and materials (timber frame). 

 
b. The depth of the car parking area is to be increased and a garage door is to 

be added to the front façade so the parking area is enclosed and presents as 
a solid façade to the street. 

 
c. The painted steel balcony frame to the Waite Avenue (western) elevation is to 

be deleted and replaced with a traditional form 2 storey front verandah and is 
to run the full length of the facade. A separate skillion roof is to sit over the 
first floor balcony. 

 
d. Glazed balustrades are to be redesigned with vertically proportioned timber or 

metal pickets. 
 

3. The following additional information must be provided: 
 
a. The applicant is to clarify the extent of restoration works proposed to the front 

verandah, e.g. removal of concrete slab, reinstatement of timber floorboards 
and the type of timber, e.g. a maintenance schedule. 

 
b. The applicant is to provide details and the source of the proposed slate roof 

tiles. Detail of the proposed capping and finial details will also need to be 
provided. 

 
4. Delete the proposed crossover and parking to Adolphus Street. 
 
5. The new opening for the relocated pedestrian entry in the sandstone retaining wall 

to Adolphus Street is not to be cut into the sandstone blocks. The sandstone 
blocks are to be carefully removed. The exact location for the new pedestrian 
entry is to be determined by the location of existing joint lines within the wall. The 
removed stones are to be stored on site for future use. The reference to “cut new 
opening in stone retaining wall” is to be removed from the demolition drawings.  
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6. A revised external finishes schedule will need to be submitted for consideration in 
accordance with the following: 

 
a. The vertical timber cladding to the first floor rear addition to the heritage item 

is to be laid horizontally. The elevations are to be amended accordingly. 
 

b. The Colorbond Woodland Grey proposed for the rear addition to the heritage 
item and the roof of the new dwelling must be replaced with a pre-coloured 
traditional corrugated steel shall be used for the roofing, finished in a colour 
equivalent to Colorbond colours “Windspray” or “Wallaby”. 

 
Amended Plans 

 
The following heritage commentary is made in response to the revised architectural 
drawings prepared by VAN ALLEN DESIGN, dated 8 March 2021. These drawings 
responded to the heritage commentary provided on 15 December 2020 in response to the 
original proposal, which was considered to be acceptable from a heritage perspective, 
subject to amendments. Commentary from the original heritage referral is reiterated 
below along with additional commentary in response to the revised drawings.  
 

1. The following design changes are recommended to the proposed additions to the 
heritage item: 

 
a. The bathroom and mudroom proposed within the existing bedroom 3 are to be 

installed so that they are reversible, so they can be easily removed in the 
future. This can be achieved with a low nib wall running around the existing 
walls for reticulation on a raised floor with a step for the new bathroom pod 
and mudroom. There should only be one drainage point to minimise 
disturbance of the existing timber floor. Detailed drawings are to be provided 
demonstrating the above. 

 
Comment: The revised drawings show the new bathroom is to be framed proud of the 
existing walls to minimise physical impact on the original building material and to 
contain plumbing and electrical services. The applicant has demonstrated the existing 
floorboards within bedroom 3 are not original and were installed by the previous 
owners (BC/190/2005) post 1970s. It is agreed that there are no heritage reasons why 
the existing timber floors need to be preserved in this space. A bathroom floor flush 
with existing floor levels is acceptable given the existing timber floor is not original.  

 
b. The window openings to the ensuite on the first floor (W17) and the windows 

adjacent to the stairs on both levels (W12 and W30) must be redesigned so 
they are rectangular, vertically proportioned, employing traditional design 
(timber sash) and materials (timber frame). 

 
Comment: Window W17, now W16, in the east elevation of the first floor addition has 
been amended to a square window. The window proportions need to be 
complementary to the fenestration in the main building form. A condition is included in 
the recommendation requiring  the height of Window W16 in the east façade of the first 
floor addition to the dwelling be 1.6 x its width to ensure the window is vertically 
proportioned. The External Finishes Schedule proposes steel windows for the 
proposed addition. The heritage response letter states that steel is acceptable 
because the windows are associated with the addition, which is physically separated 
from the main building form. It is agreed that more contemporary materials, such as 
the steel window in the east elevation of the addition are acceptable, even though it 
will be visible from Darling Street.  
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2. The following design changes are recommended to the proposed dwelling to 

Waite Avenue: 
 

a. Windows and doors to the western (front), northern and southern façades are 
to be redesigned so they are matching in dimensions, vertically proportioned, 
employing traditional design (timber sash) and materials (timber frame). 

 
b. The depth of the car parking area is to be increased and a garage door is to 

be added to the front façade so the parking area is enclosed and presents as 
a solid façade to the street. 

 
c. The painted steel balcony frame to the Waite Avenue (western) elevation is to 

be deleted and replaced with a traditional form 2 storey front verandah and is 
to run the full length of the facade. A separate skillion roof is to sit over the 
first floor balcony. 

 
d. Glazed balustrades are to be redesigned with vertically proportioned timber or 

metal pickets. 
 

Comment: Windows and doors to the western (front), northern and southern façades 
are vertically proportioned. The External Finishes Schedule proposes timber framed 
windows and doors to the new dwelling. A garage door has been added and sits flush 
with the west (front) façade of the proposed dwelling. A 2 storey traditional form 
verandah has been added to the front west façade of the proposed dwelling, excluding 
the northern portion containing the garage and the main bedroom above. Balustrades 
are proposed to be painted timber. This is an improvement on the previously proposed 
balconies and is generally acceptable.  

 
3. The following additional information must be provided: 

 
a. The applicant is to clarify the extent of restoration works proposed to the front 

verandah, e.g. removal of concrete slab, reinstatement of timber floorboards 
and the type of timber, e.g. a maintenance schedule. 

 
b. The applicant is to provide details and the source of the proposed slate roof 

tiles. Detail of the proposed capping and finial details will also need to be 
provided. 

 
Comment: The east elevation of the existing dwelling is annotated that it is proposed 
to reinstate the metal porch roof and columns. The plans are annotated that it is 
proposed to restore timber porch post and repair or replace existing stone tiles as 
required. The Heritage Response Letter states the verandah will be reconstructed to 
sit below the main roof gutter line as per the original, which is acceptable. The External 
Finishes Schedule proposes Penryhn slate roof tiles with roll top ridge capping. 
Penrhyn tiles are Welsh slate which will ensure the tiles are complementary to roof 
tiles that would have traditionally been used in the late 19th and early 20th centuries 
with its dark purple / grey colours.  

 
The solar hot water system proposed to be located on the northern roof plane of the 
heritage item will be visible from the public domain. As such a condition is included in 
the recommendation to relocate this to the roof of the rear addition to reduce the visual 
impact on the heritage item.  

 
4. Delete the proposed crossover and parking to Adolphus Street. 
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Comment: No change. As stated in the Pre-DA advice and subsequent meetings, the 
proposed crossover and parking to Adolphus Street is not supported from a heritage 
perspective and must be deleted from the proposal as it is out of character with the 
streetscape along Adolphus Street (C2 of Part C1.11 of the DCP). Additionally 
Council’s Development Engineer also does not support the provision of this parking 
space as it would result in the loss of on-street parking. A condition is included in the 
recommendation requiring the deletion of the proposed crossover and parking to 
Adolphus Street having regard to the unacceptable streetscape impact and on the 
heritage item itself.  

 
5. The new opening for the relocated pedestrian entry in the sandstone retaining wall 

to Adolphus Street is not to be cut into the sandstone blocks. The sandstone 
blocks are to be carefully removed. The exact location for the new pedestrian 
entry is to be determined by the location of existing joint lines within the wall. The 
removed stones are to be stored on site for future use. The reference to “cut new 
opening in stone retaining wall” is to be removed from the demolition drawings.  

 
Comment: An annotation has been added to the demolition drawings stating the new 
opening in the existing retaining wall is to be determined by using existing joint lines 
and to keep stones for reuse, which is acceptable.  

 
6. A revised external finishes schedule will need to be submitted for consideration in 

accordance with the following: 
 

a. The vertical timber cladding to the first floor rear addition to the heritage item 
is to be laid horizontally. The elevations are to be amended accordingly. 

 
b. The Colorbond Woodland Grey proposed for the rear addition to the heritage 

item and the roof of the new dwelling must be replaced with a pre-coloured 
traditional corrugated steel shall be used for the roofing, finished in a colour 
equivalent to Colorbond colours “Windspray” or “Wallaby”. 

 
Comment: The east elevation has been amended showing the timber cladding to be laid 
horizontally. The roof and rainwater goods for the addition and the new dwelling have 
bene amended to “Wallaby”. The amended External Finishes Schedule proposes 
hardwood timber cladding to the first floor of the addition to the heritage item. This is to be 
replaced with horizontally laid timber weatherboards painted in Haymes “Marble Mist”.  
 
Accordingly, the proposal is acceptable from a heritage perspective as it will not detract 
from the heritage significance of the house or the Balmain East Heritage Conservation 
Area subject to the following recommended conditions: 
 
1. Design change: 

 
a. The crossover and parking proposed to Adolphus Street are to be deleted.  

 
b. The window opening for W16 in the east façade of the first floor addition to 

the dwelling is be amended so its height is 1.6 x its width. 
 

c. The proposed hardwood timber cladding to the first floor of the addition to the 
heritage item is to be replaced with horizontally laid timber weatherboards 
painted in Haymes “Marble Mist”. 
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d. The solar hot water system proposed to be located on the northern roof plane 
of the heritage item is to be relocated to the roof of the rear addition. 

 
The above requirements are included in the recommendation of this report. 
 
In summary, subject to the abovementioned amendments, the proposed development is 
considered to be of a form, size, scale, design, landscaping, detail and general appearance 
that will be compatible with, and will not detract from the significance and setting of the 
existing heritage listed dwelling-house, adjoining and nearby heritage listed buildings, the 
streetscape and HCA and will satisfy the provisions and objectives of this part of the 
Leichhardt LEP 2013 and those contained in the Leichhardt DCP 2013. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the following Draft Environmental Planning 
Instruments listed below: 
 Draft SEPP Environment 
 Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 

 
5(b)(i) Draft SEPP Environment 
 
The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of the natural environment. The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until 31 January 2018. This consolidated SEPP proposes to provide a single 
set of planning provisions for catchments, waterways, bushland and protected areas. 
Changes proposed include consolidating seven existing SEPPs including Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005. The proposed development is 
consistent with the provisions of the draft Environment SEPP. 
 
5(b)(ii) Draft Inner West Local Environmental Plan 2020 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of this application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft IWLEP 2020. 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (Leichhardt DCP 2013).  
 
Leichhardt DCP 2013 Compliance  

 
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  N/A 
B3.1 Social Impact Assessment  Yes, subject to conditions 

– see discussion under 
Section 5(a)(ii) of this 
report 

B3.2 Events and Activities in the Public Domain (Special N/A 
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Events)  
  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes - - see Clause 5.10 

discussion under Section 
5(a)(iv) above 

C1.3 Alterations and additions Yes, subject to conditions 
- see Clause 5.10 
discussion under Section 
5(a)(iv) above, and 
discussion below 

C1.4 Heritage Conservation Areas and Heritage Items Yes, subject to conditions  
- see Clause 5.10 
discussion under Section 
5(a)(iv) above, and 
discussion below 

C1.5 Corner Sites N/A 
C1.6 Subdivision Yes - see Clause 5.10 

discussion under Section 
5(a)(iv) above, and 
discussion below 

C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility N/A 
C1.11 Parking Yes 
C1.12 Landscaping Yes – see discussion 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management Yes, subject to conditions 

– see discussion 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details Yes 
C1.18 Laneways Yes 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep 
Slopes and Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls Yes 
  
Part C: Place – Section 2 Urban Character  
C.2.2.2.3: Gladstone Park Distinctive Neighbourhood, 
Balmain  

Yes 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design   No – see discussion 

below 
C3.3 Elevation and Materials  Yes, subject to conditions  

- see Clause 5.10 
discussion under Section 
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5(a)(iv) above 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes – see discussion 
C3.9 Solar Access  Yes 
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management Yes 
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management  Yes 
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  N/A 
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  N/A 
E1.2.4 Stormwater Treatment  Yes 
E1.2.5 Water Disposal  Yes 
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  Yes 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 
  
 
The following provides discussion of the relevant issues: 
 
C1.3 – Alterations and additions; C1.4 – Heritage Conservation Areas and Heritage Items; 
C1.18 Laneways; and C2.2.2.3 – Gladstone Park Distinctive Neighbourhood  
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As detailed above under Clause 5.10 – Heritage Conservation of the Leichhardt LEP 2013, 
the site contains a heritage item and is located in a HCA. The alterations and additions to the 
heritage item and new infill dwelling as proposed and as conditioned will be of a form, size, 
scale, design and detail that will be compatible with and will not detract from the existing 
dwelling-house, the streetscape, laneway or the HCA.  
C1.6 – Subdivision  
 
The proposed subdivision will meet the minimum lot size requirement, and will be compatible 
the prevailing subdivision pattern in the street in terms of size, orientation and shape. 
Further, and as noted previously, the proposed subdivision is acceptable on heritage 
grounds.  
 
C1.12 – Landscaping and C1.14 – Tree Management 
 
As noted previously, the proposal as amended will comply with Council’s Landscaped Area 
development standards.  
 
The following trees are located within the vicinity. 
 

 Sapium sebiferum (Chinese Tallowood) – adjacent to southern boundary 
within 11 Adolphus Street;  

 Archontophoenix cunninghamiana (Bangalow Palm) – adjacent to 
southern boundary within 11 Adolphus Street; 

 Tristaniopsis laurina (Water Gum) – adjacent to southern boundary within 
11 Adolphus Street; 

 Lagerstroemia indica (Crepe Myrtle) – adjacent to southern boundary 
within 2A Waite Avenue; 

 Bauhinia variegate (Orchid Tree) – adjacent to southern boundary within 
2A Waite Avenue; 

 Cupressa sempervirens (Italian Cypress) – adjacent to northern boundary 
within 7 Adolphus Street; and 

 Prunus sp. – adjacent to northern boundary within 7 Adolphus Street. 
 
All trees will be retained as part of the proposal.  
 
The application was accompanied by Arborist advice prepared by Tree iQ which provided 
the following conclusion and recommendations: 
 

 Tree sensitive methods should be used for Trees 5 and 6 (as outlined within Section 
3.3.3 & 3.5.4). TPZ fencing should be installed for Tree 6 (1.8m steel mesh panels 
supported by concrete feet as outlined on the Waite Ave – Proposed Ground Plan.  

 Tree 6 will need to be pruned to provide clearance to the second storey. These works 
will be limited to branches less than 50mm in diameter and account for less than 5% 
of tree’s total crown volume. Pruning work should be undertaken in accordance with 
Australian Standard 4373: Pruning of Amenity Trees (2007) and Safe Work Australia 
Guide for Managing Risks of Tree Trimming and Removal Work (2016). 

 
Council’s Tree Assessment Officer has reviewed the proposal and raised no objection to the 
proposal proceeding, subject to tree protection conditions being imposed including a 
requirement for Arborist Supervision during the site preparation, demolition, construction and 
landscaping works, and compliance with the amended Landscape Plan dated 15/02/2021. 
Those conditions are included in the recommendation of this report.  
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As previously noted, the architectural plans have been amended to increase Landscaped 
Area provision on to Lot 1 to ensure compliance with the Landscaped Area development 
standard of the Leichhardt LEP 2013. A condition is included in the recommendation 
requiring the Landscape Plans to be amended to be consistent with the updated 
architectural plans.  
 
C3.2 Site Layout and Building Design 
 
Building Envelope 
 
The maximum building envelope applying to development in the Gladstone Park Distinctive 
Neighbourhood to which the subject site is located is 3.6m, however, a maximum building 
envelope of 6m applies in some locations where two storey terrace forms predominate. 
 
The additions to the existing dwelling-house will not breach the applicable 3.6m building 
envelope control. 
 
The new dwelling to Waite Avenue proposes a two storey form and will consequently breach 
the 3.6m wall height / building envelope control, seeking a wall height to the street of 
approximately 6m. Given the adjoining context on Waite Avenue, which includes a two 
storey dwelling immediately adjoining at No. 2A Waite Avenue, as well as two storey 
dwelling forms  opposite, the 6m wall height of the new dwelling is considered acceptable in 
this instance.  
 
Siting  
 
The Gladstone Park Distinctive Neighbourhood stipulates that front setbacks shall be 
generally 0m - 2m, except where the particular context requires a deeper setback, while a 
zero setback is generally appropriate to narrow streets such as Gladstone and Ann Streets. 
 
The new dwelling to Waite Avenue will have a front wall setback of around 1.8m which is 
compatible with the adjoining dwelling at No. 2A Waite Avenue. The first floor front balcony 
of the dwelling will have a setback from Waite Avenue of approximately 600mm and will not 
be out of character in this streetscape where 0-2m setbacks are characteristic.  
 
Building Location Zone 
 
The proposed ground floor rear building line setback and first floor front building line setback 
complies with the Building Location Zone (BLZ) requirements, but a variation is proposed in 
relation to the first floor rear BLZ based on the average rear first floor building line setbacks 
of 7 and 11 Adolphus Street. In addition, the proposed two-storey dwelling at 2C Waite 
Avenue seeks to establish a new BLZ given the adjoining property to the north does not 
contain a dwelling facing Waite Avenue. 
In accordance with the requirements under Control C6 of Section C3.2 of Leichhardt DCP 
2013, which enables a variation or establishment of a BLZ, the proposal is considered 
acceptable given it:  
 Retains the main original roof form of the existing building, minimises visibility from the 

street, and thereby achieves a compatible bulk, form and scale consistent with the 
existing and desired future character along this section of Adolphus Street, while the 
two-storey built form facing Waite Avenue is consistent with the adjoining two-storey 
dwelling at 2A Waite Avenue and the existing pattern of development along Waite 
Avenue; 

 Complies with the permitted FSR, building envelope, site coverage, landscaped area 
and private open space, and maintains reasonable ceiling heights; and 
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 Does not result in any undue adverse overshadowing, visual or acoustic privacy, or 
visual bulk amenity impacts (as conditioned).  

 
Side Setbacks 
The dwelling facing Adolphus Street complies with Council’s side setback requirements, but 
a technical non-compliance with the Side Boundary Setbacks Graph as prescribed in Part 
C3.2 of the DCP is proposed for the dwelling facing Waite Avenue as outlined in the 
following table: 

Elevation  
Proposed 
Maximum Wall 
Height (m)  

Required   
 setback (m)  

Proposed   
 setback (m)  

Difference   
 (m)  

Northern (Adolphus) 4.7 1.09 
  

1.25 0.16 

Northern  (Waite)  3.03 0.13 0 -0.13 
Southern(Adolphus)  2.4 0 0 0 
Southern (Waite)  3.26 0.26 0 -0.26  
 
The proposal therefore seeks side setback non-variations relating to each side boundary. 
Subclause C8 of Part C3.2 of the DCP states that Council may allow for a departure from the 
side setback control where:  
 

a. the proposal is consistent with the relevant Building Typology Statement as outlined 
in Appendix B of the DCP;  

b. the pattern of development in the streetscape is not compromised; 
c. the bulk and scale is minimised by reduced floor to ceiling heights;  
d. amenity impacts on adjoining properties are minimised and / or are acceptable; and  
e. reasonable access is retained for necessary maintenance of adjoining properties. 

 
The proposed variation to the required setback is considered acceptable on merit given it: 
 
 Retains the main original roof form of the existing heritage building, minimises visibility 

from the street, and achieves a compatible bulk, form and scale consistent with the 
existing and desired future character along this section of Adolphus Street and Waite 
Avenue noting the large two-storey built form in the immediate vicinity; 

 Complies with the permitted FSR and building envelope, provides acceptable site 
coverage, landscaped area and private open space, and maintains reasonable ceiling 
heights;  

 Reflects the existing 0m side setback to the south to the south; and  
 Does not result in any undue adverse overshadowing, visual or acoustic privacy (as 

conditioned) or visual bulk amenity impacts.  
 
C3.8 ‐ Private Open Space  
  
The proposal provides primary private open space areas of at least 16sqm and 3m 
dimension for each dwelling directly adjacent to living areas at ground level that maximise 
solar access and do not result in any adverse privacy impacts to adjoining properties. 
Therefore, the proposed private open space areas are considered acceptable. 
 
C3.9 - Solar Access 
 
The following solar access controls under C3.9 apply to the proposal in relation to impacts to 
glazing on the surrounding sites. 
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 C12 - Where the surrounding allotments are orientated east/west, main living room 
glazing must maintain a minimum of two hours solar access between 9am and 3pm 
during the winter solstice 

 C15 - Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9am and 3pm during the winter solstice, no 
further reduction of solar access is permitted. 

 C18 - Where surrounding dwellings have east/west facing private open space, ensure 
solar access is retained for two and a half hours between 9am and 3pm to 50% of the 
total area (adjacent to living room) during the winter solstice.  

 C19 - Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

 
Based on the hourly shadow diagrams provided, the proposal maintains compliant solar 
access to living room glazing within the subject site and adjoining properties. 
 
The adjoining properties to the south at 2A Waite Avenue and 11 Adolphus Street currently 
receive approximately 2.25 hours of solar access between 9am and 3pm to 50% of the total 
area of private open space adjacent to the main living room at midwinter. The proposal 
results in minor additional overshadowing ranging from 0.5sqm to 1.4sqm, but maintains 
approximately 2.25 hours of solar to 50% of the rear private open space areas of both 2A 
Waite Avenue and 11 Adolphus Street between 9am and 1pm.  
 
However, the proposal is considered acceptable noting the site orientation and improving 
solar access throughout the year, acceptable BLZ and side setbacks, and overall 
compliance with the Building Envelope, site coverage, landscaped area, and FSR. 
Therefore, in assessing the reasonableness of solar access to adjoining properties, it is 
considered that the proposal will not result in any undue adverse overshadowing impacts. 
 
C3.11 - Visual Privacy 
 
The following controls are applicable in C3.11 Visual Privacy 

 C1 Sight lines available within 9m and 45 degrees between the living room or private 
open space of a dwelling and the living room window or private open space of an 
adjoining dwelling are screened or obscured unless direct views are restricted or 
separated by a street or laneway.  

 C4 Roof terraces will be considered where they do not result in adverse privacy 
impacts to surrounding properties. This will largely depend on the: 

o Design of the terrace; 
o The existing privacy of the surrounding residential properties; 
o Pre-existing pattern of development in the vicinity; and 
o The overlooking opportunities from the roof terrace. 

 C7 New windows should be located so they are offset from any window (within a 
distance of 9m and 45 degrees) in surrounding development, so that an adequate 
level of privacy is obtained/retained where such windows would not be protected by 
the above controls (i.e. bathrooms, bedrooms). 

 C9 Balconies at first floor or above at the rear of residential dwellings will have a 
maximum depth of 1.2m and length of 2m unless it can be demonstrated that due to 
the location of the balcony there will be no adverse privacy impacts on surrounding 
residential properties with the provision of a larger balcony. 

 C10 Living areas are to be provided at ground floor level to minimise opportunities for 
overlooking of surrounding residential properties.  

As noted previously, the proposed raised ground floor levels and raised rear yard and 
garage roof terrace are considered acceptable given suitable privacy screening will be 
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provided to the southern and northern boundaries and no adverse impacts arise to adjoining 
properties. Further, first floor openings are suitably offset and relate to bedrooms and 
ensuite which are considered low use rooms and the proposed first floor eastern (rear) 
bedroom balcony for the dwelling facing Waite Avenue complies with Control C9, being less 
than 1.2m x 2m. 
 
However, a condition will be imposed requiring the proposed first floor northern windows 
adjacent to the stairs and landing of the dwelling facing Adolphus Street to maintain privacy 
screening at least 1.6m above the finished first floor level. 
 
Therefore, the proposal (as conditioned) is considered acceptable with respect to visual 
privacy. 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality.  
 
5(e) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application.  
 
5(f) Any submissions 
 
The application was notified in accordance with Council’s policy for a period of 14 days to 
surrounding properties and amended plans also necessitated re-notification. A total of 13 
submissions were received in response to both notification periods.   
 
The following issues raised in submissions have been discussed in this report: 
 

‐ Loss of Affordable Housing – See Section 5(a)(ii) 
‐ Negative Heritage and Streetscape Outcomes – See Section 5(a)(vi) 
‐ Subdivision – See Section 5(a)(vi) and 5(c) 
‐ Site Layout and Building Design – See Section 5(c)  
‐ Adverse Visual Imposition and Interface Issues – See Section 5(c) 
‐ Unacceptable Overshadowing Impacts – See Section 5(c) 
‐ Adverse Impact to the Existing Tree – See Section 5(c) 
‐ Public Interest – See Section 5(g) 
‐ Non-compliance with landscaped area and site coverage – See Section 5(a)(vi) 

 
In addition, the following comments are provided in response to further objections: 
 

‐ Unauthorised Building Works in relation to the amalgamation of an existing flat into 
the dwelling.  

 
Council has no evidence of unauthorised building works and it is noted that the existing flats 
off Waite Avenue are to be demolished.  
 

‐ Construction traffic and access off Waite Avenue 
 
Suitable conditions will be imposed requiring the submission of a Construction Traffic 
Management Plan to minimise potential construction traffic impacts along Waite Avenue 
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Accordingly, the grounds of objection raised have been satisfactorily addressed as a part of 
the proposal (as conditioned) and do not warrant refusal of the application. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
‐ Engineering: No objections subject to conditions which include the deletion of the car 

space to Adolphus Street which would result in the loss of on-street parking 
‐ Landscaping: No objections subject to conditions which require tree protection 
‐ Heritage: No objections subject to conditions as discussed in this report 
‐ Community Development: No objections subject to conditions 
 
6(b) External 
 
The application was referred to Ausgrid and no objections were raised. 
 

7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are not applicable given the carrying out of the proposed 
development for two dwellings/lots would not result in an increased demand for public 
amenities and public services within the area based on a credit for 6 existing dwellings 
(which is consistent with Council’s previous approval for subdivision under D/2017/3). 
However, a Section 7.12 levy of $19,886 is applicable based on the estimated cost of works 
for the development and a condition will be imposed requiring this payment if the proposal is 
determined by grant of consent. 
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in applicable statutory controls and the Leichhardt LEP 2013 and Leichhardt DCP 2013.  
 
The proposal is considered to be in the public interest as no unacceptable adverse heritage, 
streetscape, parking, amenity or social impacts arise from the proposal proceeding subject 
to suitable conditions, including measures to be implemented to mitigate potential social 
impacts and assist two existing tenants find alternative comparable accommodation as part 
of a ‘Deferred Commencement’ Approval.  
 
The application is considered suitable for ‘Deferred Commencement’ Approval subject to the 
imposition of appropriate conditions. 
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9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council 
as the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant ‘Deferred Commencement’ Consent to 
Development Application No. DA/2020/0978 for subdivision of lot into two 
Torrens title lots, alterations and additions to existing heritage listed dwelling-
house fronting Adolphus Street, demolition of existing bedsits for new dwelling-
house on the newly created lot fronting Waite Avenue, and associated works at 9 
Adolphus Street BALMAIN  NSW  2041 subject to the conditions listed in 
Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Statements of Heritage Significance  
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