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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/1022 
Address 55, 57 and 61-63 Smith Street SUMMER HILL  NSW  2130 
Proposal Demolition of existing structures and construction of a boarding 

house containing 97 boarding rooms (incl on site managers) over 
1 basement level of parking. 

Date of Lodgement 26 November 2020 with amended plans submited 12 May 2021 
Applicant Appwam Pty Ltd 
Owner Appwam Pty Ltd 

Ms Stephanie A March 
Number of Submissions Initial: 27 

After Renotification: 77 
Post Amended Plans Notification: 79 

Value of works $8,925,390.00 
Reason for determination at 
Planning Panel 

Contentious development (number of submissions)  

Main Issues Site contamination 
Room sizes of boarding rooms  
Compatibility with the character of the area 
Visual and Acoustic Privacy 
Overshadowing 
Impact on trees on neighbouring sites 
Flood Planning 

Recommendation Refusal 
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Without prejudice conditions of consent 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of existing 
structures and construction of a boarding house containing 97 boarding rooms (incl on site 
managers) over 1 basement level of parking at 55, 57 and 61-63 Smith Street Summer Hill.. 
 
The application was notified to surrounding properties and 27 submissions were received in 
response to the initial notification. An error occurred in the initial notification so the 
application was renotified and 77 submissions were received. In response to a Council 
resolution the amended plans were notified via letterboxing to the entirety of Summer Hill 
and 79 submissions were received. 
 
The application has been the subject of extensive modifications in response to the 
submissions and feedback from Council officers and main issues that have arisen from the 
application include: 
 

 Site contamination 
 Room sizes of boarding rooms  
 Compatibility with the character of the area 
 Visual and Acoustic Privacy 
 Impact on trees on neighbouring properties 
 Overshadowing 
 Flood Planning 

 

2. Proposal 
 
The original proposal submitted with the application was for a boarding house containing 104 
rooms with a single manager and basement. 
 
In response to submissions and feedback from Council the applicant elected to submit 
amended plans.  
 
The amended proposal is for demolition of all existing structures, construction of a new 
boarding house consisting of 4 buildings in the architectural style of attached dwellings. The 
amended development includes: 

 97 boarding rooms (13 double rooms, 81 single rooms, 2 manager rooms and a 
caretaker unit); 

 4 common rooms; 
 A reception area; 
 A basement containing 54 parking spaces (including 7 accessible spaces, 20 bike 

spaces, 20 motorbike spaces, a recycling room for 35 bins, a garbage room for 35 
bins and a bulky waste room). 

 A Remedial Action Plan to address contamination 
 

3. Site Description 
 
The subject site is located on the northern side of Smith Street, between Lackey Street and 
Fleet Street. The site consists of 3 Lots and is irregular in shape with a total area of 2,607.68 
sqm and is legally described as Lot 1 in Deposited Plan 905473, Lot 1 in Deposited Plan 
796910 and Lot 13 Section 1 in Deposited Plan 560. 
 
The site has a frontage to Smith Street of 44.24 metres. The survey of the site doesn’t 
indicate that the site is subject to any easements burdening the site. 
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The site contains one and two storey industrial buildings. The adjoining sites contain a 
mixture of residential flat buildings, multi-dwelling housing, attached, semi-detached and 
detached dwellings.  
 
The subject site is not a heritage item but is located adjacent to the Items 621(former House 
67 Smith Street) and Item 500 (attached houses 13–15 and 17–19 Fleet Street) under ALEP 
2013. The site is also adjacent to the Fleet Street Heritage Conservation Area C44 under 
ALEP 2013. 
 
The site does not contain significant trees but is in the vicinity of several significant trees on 
the adjoining sites. 
 

 
Figure 1: Zoning map of the site. 
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4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Application Proposal Decision & Date 
DA 006.1967.00006585.001  Amenities Block (55 Smith Street) Approved 14/12/1967 
DA 006.1980.00000017.001 - 
 

Additions to a Security Systems 
Factory (55 Smith Street) 

Approved 21/01/1980 

DA 006.1984.00000408.001 
 

Internal Storage Area (55 Smith 
Street) 

Approved 13/06/1985 

DA 005.1995.000000294.001 Storage of electronic parts & 
accessories (55 Smith Street) 

Approved 12/12/1995 

DA  
006.1996.00000019.001  

Alterations to warehouse (55 Smith 
Street) 

Approved 16/02/1996 

Pre DA 
009.2019.00000054.001 

Partial demolition of existing 
commercial/industrial buildings. 55 
Smith 

NA 18/11/2019 

DA 010.2017.00000182.001 
 

Alterations and change of use from 
a warehouse to a Gymnasium 
(Indoor) with signage (57 Smith 
Street) 

Approved 24/01/2018 

DA 005.1998.00000030.001 
 

Change Of Use (second hand 
office furniture warehouse) (57 
Smith Street) 

Approved 28/05/1998 

DA 005.1995.00000252.001  
 

Storage of belts & leather goods + 
light manufacturing(57 Smith 
Street) 

Approved 17/12/1996 

DA 006.1993.00000083.001  
 

Additions To Factory – Storeroom 
(57 Smith Street) 

Approved 29/04/1993 

DA 006.1969.00007259.001 
 

Additions Commercial Laundry (57 
Smith Street) 

Approved 15/07/1969 

DA 010.2014.00000158.001 
 

Shop top housing- Alterations and 
addition to existing building to 
create an additional one bedroom 
unit by converting existing 
storage/roof space on the upper 
floor (61-63 Smith Street) 

Approved 21/11/2014 

DA010.2013.00000089.001 
 

Change of use of the existing 
building to the front of the site to a 
personal training studio (gym) and 
internal alterations (61-63 Smith 
Street) 

Approved 19/11//2013 

DA 010.2013.00000089.002 
 

s.96 modification to DA 
10.2013.89- Amendments include 
increase operating hours on 
Saturday from 8.00 am to 3.00pm 
to 8.00am to 6.00 pm. Operating 
hours for other days are not 
changed (61-63 Smith Street) 

Approved 12/03/2014 

010.2012.00000250.001  
 

Change of use to light 
industrial/storage of costume 
jewellery (61-63 Smith Street) 

Approved 04/02/2012 
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4(b) Application history 
 
The following table outlines the relevant history of the subject application. 
 
Date Discussion / Letter / Additional Information  
7/4/2021 Assessing officer contacted applicant and advised that application can’t 

be supported in its current form and requested a meeting to discuss the 
issues.  

20/4/2021 Meeting with applicant to run through issues with the proposal. 
20/4/2021 Request for further information uploaded to NSW planning portal 

granting 21 days for amended plans to be considered in accordance 
with Council policy. 

12/5/2021 Amended plans uploaded to NSW planning portal 
14/5/2021 Applicant submitted supplementary information to the planning portal  
11/5/2021 Emailed applicant to confirm if rooms labelled Unit G03 and Unit 103 

have capacity to be made larger using the space below the stairs. 
24/5/2021 Applicant advised that area under the stairs has insufficient ceiling 

height and that it is possible to achieve 12m2 for the rooms labelled Unit 
G03 and Unit 103 by using excess space from the rooms labelled Unit 
G02 and Unit 102. 

23/7/2021 Advised applicant that the application cannot be supported due to issues 
with SEPP 55 reports and errors on plans. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (‘EPA Act 1979’).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land 
 State Environmental Planning Policy (Affordable Rental Housing) 2009 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
 State Environmental Planning Policy (Infrastructure) 2007 

 
 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) requires the 
consent authority to be satisfied that “the site is, or can be made, suitable for the proposed 
use” prior to the granting of consent. 
 
The site has been used in the past for activities which could have potentially contaminated 
the site. It is considered that the site will require remediation in accordance with SEPP 55.  
 
Council’s Environmental Health Officer has reviewed the applicants DSI and RAP and 
advises: 
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“Council has reviewed the DSI and RAP prepared by Soilsrock Engineering. Several 
inconsistencies were found between the documents. Concerns are raised regarding 
the following points:  
 
1. Health Investigation Levels  

 
Page 9 of the RAP refers to HIL-A being used as the criteria for validation testing, 
whereas the DSI has used HIL-B as criteria to identify the contamination risk on the 
site. In Council’s experience, the same HIL should be used for field sampling to 
determine risk and level of any contamination as for the validation sampling.  
 
2. Identification of lead hotspot  

 
Section 6.2.4 Stage 4- Data Gaps Closure on page 17 of the RAP states the 
following:- 
 
“This stage will occur after demolition works takes place and will involve the 
additional investigation mentioned previously in the Section 3.5 to clarify the extent of 
contamination on site.  
 
This data gap closure will comprise:  
 
 - Further investigation to identify the size and extent of Lead contamination (hotspot) 
and complete waste classification prior to excavation works. This will include 
additional environmental boreholes and collection of soil samples around the location 
of E6 followed by laboratory analysis for Lead content in a NATA accredited 
laboratory.” 
Given the use of HIL-B in the DSI, lead was not identified as an area of concern in 
the DSI. After reviewing the sample logs in the DSI, lead would have been 
considered as an area of concern if the HIL-A criteria was applied. Concerns are 
raised as to whether this is an error by way of including this bullet point. Clarification 
is sought as to whether the HIL has changed from the DSI to the RAP.  
 
3. General errors 

 
Several general errors found throughout the report, including reference to the 
incorrect Council (City of Ryde operational hours referred to in RAP).  
 
Due to the above inconsistencies and errors in the documents, Council cannot be 
satisfied that the applicant has satisfied the provisions of SEPP 55- 
Remediation of Land, in that further investigation regarding the lead hotspot 
(should this be relevant) is required prior to any determination of the 
application.  
 
Clarification is also sought as to the location of the discharge point for the mechanical 
ventilation system for the basement car park. Conditions have been recommended 
for inclusion based on the information which has been provided.” 
 

Based on the above, Council cannot be satisfied that the provisions of clause 7(1)(b) and (c) 
of SEPP 55 have been met. The application has not provided Council with the necessary 
reports to an acceptable quality to satisfy the requirements of clauses 7(2-4) of SEPP 55. As 
a result, the consent authority lacks the power to grant consent. 
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5(a)(ii) State Environmental Planning Policy (Affordable Rental Housing) 
2009 

 
Division 3 of State Environmental Planning Policy (Affordable Rental Housing) 2009 (‘SEPP 
ARH’) applies to the site as it is zoned R3 medium density residential. 
Clause 29 Standards that cannot be used to refuse consent 
In accordance with clause 29(1) of SEPP ARH the consent authority must not refuse 
consent on the basis of density or scale if the development is development is consistent with 
the floor space ratio development standard plus 0.5:1 (Clause 29(1)(c)(i)). As a result, the 
applicable FSR for the proposal is increased from 0.7:1 to 1.2:1. The proposal has an FSR 
of 1.01:1 and as a result the application cannot be refused on the grounds of density or 
scale. 
 
The proposed development complies with the height of buildings development standard of 
9m prescribed by ALEP 2013 and as a result the application cannot be recommended for 
refusal on grounds of height due to Clause 29(2)(a) of SEPP ARH. 
 
The proposed landscape treatment of the front setback is compatible with the streetscape 
and as a result of Clause 29(2)(b) of SEPP ARH the consent authority must not refuse the 
application on the grounds of landscaped area. 
 
The proposed development provides for greater than the required 3 hours of solar access to 
the main common room to the rear of the site. As a result of Clause 29(2)(d) of SEPP ARH 
the consent authority is unable to refuse the application on the basis of solar access. 
 
The proposed development includes an area of private open space adjacent to the 
communal living room that exceeds 20m2 and the Managers room provided in Unit 141 has 
a balcony with an area of 10m2. However, the dimensions of the private open space of Unit 
141 is less than 2.5 m in both directions and as a result it is open to the consent authority to 
consider the development control plan for the purposes of private open space and may 
refuse the application if non-compliant in accordance with clause 29(2)(d). The applicable 
development control plan does not contain a provision requiring Managers rooms to have a 
specific depth and as a result Council is unable to refuse the application on this ground. 
 
The proposed development provides for 54 carparking spaces which exceeds the 50 spaces 
within the must not refuse provisions within clause 29(2)(e) (0.5 space per boarding room 
and the 1 space per employee).  
 
With the exception of the rooms labelled unit G03 and unit 103 (which have an area of 11m2) 
the remaining single rooms are greater than the 12m2 area standard that cannot be used to 
refuse an application. Furthermore, with the exception of the rooms labelled G21, 124 and 
205 (which have an area of 13.2m2) the double rooms are greater than the 16m2 area 
standard that cannot be used to refuse an application. As a result, it is open to the consent 
authority to consider the provisions of the development control plan for accommodation size. 
This is discussed in greater detail below under heading 5(d). 
 
Clause 30 Standards for boarding houses 
 
Clause 30 of the Affordable Rental Housing SEPP prescribes that a consent authority must 
not consent to a development to which this Division applies unless it is satisfied of each of 
the following: 
 

“(a) a boarding house has 5 or more boarding rooms, at least one communal living 
room will be provided.” 
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The proposed development complies with the requirement to provide a common room.  
 

“(b) no boarding room will have a gross floor area (excluding any area used for the 
purposes of private kitchen or bathroom facilities) of more than 25 square 
metres.” 

All boarding rooms other than the room labelled Unit 204 are consistent with the standard 
requiring the room size to be below 25m2. The room labelled Unit 204 is shown on the plans 
as having an area of 26.9m2 excluding the kitchenette and bathroom. This appears to be an 
error on the plans and the area measures 22.3m2,.however in the event of a notation on the 
plans the notation supersedes the measurement and as a result the proposal must be 
assessed as breaching this non-discretionary development standard. The consent authority 
therefore lacks the power to grant consent. 
 

“(c) no boarding room will be occupied by more than 2 adult lodgers.” 
 
No boarding room is indicated to have more than 2 persons as occupants.  
 

“(d) adequate bathroom and kitchen facilities will be available within the boarding 
house for the use of each lodger.” 

 
Adequate kitchen and bathroom facilities are available for each lodger within each boarding 
room. 

“(e) if the boarding house has capacity to accommodate 20 or more lodgers, a 
boarding room or on site dwelling will be provided for a boarding house 
manager.” 

 
The proposal provides for 2 on-site boarding house manager’s room 
 

“(h) at least one parking space will be provided for a bicycle, and one will be 
provided for a motorcycle, for every 5 boarding rooms.” 

 
The development provides for 20 motorcycle spaces and 20 bicycles spaces and complies 
with the 1 space per 5 rooms standard. 
 
Clause 30A Compatibility with the Character of the Area 
 
Clause 30A of SEPP ARH  states: 
 

“A consent authority must not consent to development to which this Division applies 
unless it has taken into consideration whether the design of the development is 
compatible with the character of the local area.” 

 
In considering the compatibility with the character of the area the applicable test is taken 
from the planning principle in Project Venture Developments v Pittwater Council [2005] 
NSWLEC 191 as follows;  
 

“Are the proposal’s physical impacts on surrounding development acceptable? The 
physical impacts include constraints on the development potential of surrounding 
sites.” 

 
In terms of the physical impacts of the development the main considerations are solar 
access, visual and acoustic privacy and apparent visual bulk. 
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In considering the solar access impacts, the amended proposal largely reduces the 
overshadowing from the existing development on the site and the small increased impacts 
are offset by the larger reductions at other times. The site is not subject to an overshadowing 
design solution within the IWCDCP 2016 but section 4.15(1)(b) allows the consideration of 
the likely environmental impacts and in this instance application of the planning principle 
within The Benevolent Society v Waverley Council [2010] NSWLEC 1082. The adjoining 
sites are not particularly vulnerable to overshadowing and the site is zoned for medium 
density development. As a guide reference to the design solutions for overshadowing for 
residential flat buildings within IWDCP 2016 within Chapter A -Part 4 is a useful guide. In 
terms of overshadowing the proposed development satisfies DS1.1 in Chapter A Part 4 of 
IWDCP 2016 which is discussed in greater detail below. The overshadowing impacts of the 
amended proposal are considered to be acceptable. 
 
In considering the impacts on acoustic privacy, the amended proposal provides for 4 
common rooms the largest of which is located at the rear of the site. The application is 
accompanied by an acoustic report and plan of management that seeks to manage the 
acoustic impact of the development. It is also noted that the proposal includes 3 smaller 
common rooms that are located within the buildings and are likely to assist in reducing the 
acoustic impacts and provide for alternative places of congregation on the site. Coupled with 
recommended conditions of consent and Councils powers under the Protection of the 
Environment Operations Act 1997 the proposal is expected to have an acceptable impact in 
terms of acoustic privacy to the surrounding properties. 
 
In considering the impacts of the development on the visual privacy of the surrounding 
properties it is noted that the amended proposal reduces the impacts on visual privacy 
through the extensive use of privacy screens. The application is supported by privacy 
diagrams that demonstrate the sight lines from the balconies with the 9m separation 
distance suggested within Meriton v Sydney City Council [2004] NSWLEC 313. The 
amended proposal provides for smaller balconies of the majority of boarding rooms, provides 
increased setbacks and screening devices. The amended proposal maintains a 1.8m brick 
wall that is located on/near the rear boundary which are located at a higher level. with the 
difference in level the rear walls provide sufficient separation within the distances that 
require visual screening. 
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Figure 2: Sections of rear buildings showing level differences and walls that provide 
screening. 
 
The proposed windows to Units 130 and 141 do create a privacy issue however these can 
be addressed by conditions if consent were to be granted. The impacts associated with the 
development in terms of visual privacy are therefore acceptable noting the density of 
surrounding development. 
The apparent visual bulk of the proposed development is consistent with what could be 
reasonably expected from a development in a medium density zone with the FSR 
development standard of the site and permissibility. The apparent visual bulk from the 
neighbouring properties is largely reduced from the existing development due to increased 
side and rear setbacks. The physical impacts of the development are acceptable. 
 

Is the proposal’s appearance in harmony with the buildings around it and the 
character of the street? 

 
The amended proposal has the appearance of two storey attached dwellings. In assessing 
the character of the area, the following visual catchment has been considered. 
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Figure 3: Visual catchment of surrounding buildings and buildings forming the character of 
the street. 
 
The surrounding buildings consist of: 
 

 To the east a two-storey semidetached dwelling at 51 Smith Street, two storey 
attached dwellings at 13-19 Fleet Street, a single storey detached dwelling house at 
11 Fleet Street and two single storey semidetached dwellings at 7-9 Fleet Street.  

 To the north of the site, two-storey residential flat buildings at 35-37 and 38 Carlton 
Crescent. 

 To the north east, 40A Carlton Crescent contains a single storey dual occupancy 
(attached). 

 To the east, 67-75 Smith Street is a mixed use development containing a residential 
flat building and multi-dwelling housing. The mixed-use development contains a 
mixture of one, two and three storey buildings, however the buildings at the front of 
the site have the appearance of two storey attached dwellings. 

 
When considering the character of the area, the northern side of the street is of primary 
importance as the development is located on this side whilst the southern side is of 
secondary importance as it is across the street from the development.  
 
The northern side of Smith Street consists of buildings that have the appearance of one and 
two storey attached dwellings with some detached dwelling houses and residential flat 
buildings located to the eastern side of the site beyond the intersection with Fleet Street.  
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The southern side of Smith Street consists of single storey row houses with some isolated 
former industrial buildings, shops with shop top housing, and a single two storey terrace 
house, a single industrial building, and a single two story residential flat building. 
 
The proposal has the character of a two storey attached dwelling to the front of the site and 
three storey at the rear of Block A, Blocks B and C have the appearance of three storey 
attached dwellings, whilst Block D has the appearance of a two storey flat roofed building but 
is only visible from the adjoining properties. The proposed development will not appear to be 
‘jarring’ or ‘offensive’ when compared to the surrounding buildings or in the context of the 
character of the area. 
 
The development provides a front boundary setback that is generally consistent with the 
setbacks found on adjoining sites and results in a built form that is compatible and in 
harmony with the surrounding residential developments. The architectural style of the 
building translates the proportions and materiality found in the area generally. 
 
The appearance of the building at the street interface being of two storey attached dwellings 
is compatible with the streetscape character  and in harmony with the buildings around the 
site. Overall the development is considered to be compatible with the character of the area. 
 
5(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted in compliance with the regulations. 
 
5(a)(v) Ashfield Local Environmental Plan 2013 (ALEP 2013) 
 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2013: 

 Clause 1.2 - Aims of Plan 
 Clause 2.3 - Land Use Table and Zone Objectives 
 Clause 2.7 - Demolition 
 Clause 4.1 - Minimum subdivision lot size 
 Clause 4.3 - Height of buildings 
 Clause 4.4 - Floor space ratio 
 Clause 4.5 - Calculation of floor space ratio and site area 
 Clause 5.10 - Heritage Conservation 
 Clause 6.1 - Earthworks 
 Clause 6.2 - Flood Planning 
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Clause 2.3 - Land Use Table and Zone Objectives  
The site is zoned R3 Medium Density Residential under the ALEP 2013. The ALEP 2013 
defines the development as: 
 
“boarding house means a building that— 

(a) is wholly or partly let in lodgings, and 
(b)  provides lodgers with a principal place of residence for 3 months or more, and 
(c)  may have shared facilities, such as a communal living room, bathroom, kitchen or 

laundry, and 
(d)  has rooms, some or all of which may have private kitchen and bathroom facilities, 

that accommodate one or more lodgers, 
but does not include backpackers’ accommodation, a group home, hotel or motel 
accommodation, seniors housing or a serviced apartment.” 

 
The proposed development is permitted with consent within the land use table. The 
development is consistent with the objectives of the R3 Medium Density Residential zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Height of Building 
Maximum permissible: 9m 

 
9m 

 
N/A 

 
Yes 

Floor Space Ratio 
Maximum permissible:  1.2:1(0.7:1 under 
ALEP 2013 + 0.5:1 FSR bonus under 
SEPP ARH clause 29) or 3,129.22m2 

 
1.01:1 or 
2642.86m2 

 
N/A 

 
Yes 

 
Clause 5.10- Heritage Conservation 
 
In considering the proposed development impacts on the adjoining heritage items and 
conservation area, the application was referred to Council’s Heritage Specialist who has 
provided the following advice: 
 

“The proposal is not supported on heritage grounds as the heritage impact of the 
proposal has not been adequately assessed.  The nearby heritage items in Fleet 
Street are not adequately shown on the architectural plans for the proposal, including 
on the shadow diagrams. 
The proposal is of a more substantial scale than the characteristic building stock of 
this part of Summer Hill. The increase in scale and density will impact on the 
residential character of the small HCA centred around Fleet Street, in particular on 
the privacy of the garden areas to the rear of the terrace houses fronting Fleet Street, 
a number of which are heritage listed.   
The use of three storey building forms to the street is not supported, as the adjacent 
building stock is single or two storey. The proposed colour scheme for the render is 
not supported as the proposed dark colour is not characteristic of Heritage 
Conservation Areas in Summer Hill. The use of dark colours contributes to heat build 
up, creating Urban Heat Islands.  
In addition, the construction of a substantial basement parking area and garbage 
room near to the heritage items in Fleet Street will substantially increase noise in the 
vicinity. 
Recommendation: 
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The proposal is not supported on heritage grounds as the heritage impact of the 
proposal on the adjacent heritage items has not been adequately assessed. 
The scale of the proposal is not supported, in particular the use of a three storey form 
rather that two storey height limit that characterises the surrounding housing stock. 
The extent of overshadowing and loss of privacy of the rear yards to the houses in 
the Fleet Street HCA, a number of which are heritage items, has not been adequately 
considered. 
The location of the garbage room and drive will impact on the heritage items in Fleet 
Street adjacent to the site.  
The proposed colour scheme for the render is not supported as the proposed dark 
colour is not characteristic of Heritage Conservation Areas in Summer Hill.” 

 
Comment: The development is not in an HCA and is not a heritage item but is in the vicinity 
of HCA’s and heritage items. 
 

 
Figure 4: Heritage Map of the site and surrounds. 
 
Density and scale is not a reason that can be used to refuse the application due to clause 
29(1) of SEPP ARH. Overshadowing and visual privacy are planning considerations that are 
addressed in this report and are not considerations under clause 5.10 of ALEP 2013. The 
location of the garbage rooms in the basement do not impact the appearance of the building 
when the building is viewed from the street. The location of the driveway is the practical 
location given the dimensions of the site and provides for an appropriate transition and 
setback to development at 51-53 Smith Street that has its driveway and hardstand parking 
space on the boundary of the subject site. It should also be noted that there is an existing 
driveway in this location on the site at present. The colours of the proposed development 
can be addressed by condition of consent to ensure the colour scheme is sympathetic to the 
palette of surrounding development.. 
 
Clause 5.20 - Flood Planning 
 
The plans as amended have addressed some of Councils Development Engineer’s issues 
with the proposal in terms of flood planning. However whilst some other matters have been 
addressed, the following matters remains outstanding 
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“The design must make provision for the natural flow of stormwater runoff from 
upstream properties. Details of external catchments currently draining to the site 
must be included on the plans. Existing natural overland flows from external 
catchments shall not be blocked or diverted but must be captured and catered for 
within the proposed site drainage system. For the design purpose, 
natural overland  flows from the upstream properties shall be assumed as 
unobstructed.   Where necessary an inter-allotment drainage system must be 
incorporated into the design.  
 
The Council must be provided with stormwater plans certified by a suitably 
experienced Civil Engineer detailing hydrologic and hydraulic calculations for the 
overland flows from the upstream properties in a 1 in 100 year ARI storm event and 
the requirements of Council’s Flood Planning Policy.” 

 
The overland flow study analysis has not been provided to ascertain if the impacts of the 
proposal are acceptable having regard to flood planning and as such cannot be supported 
as it fails to satisfy the requirements of clause 5.20(3) of ALEP 2013. 
 
Clause 6.1 - Earthworks 
 
The proposed works involve excavation that is ancillary to a permitted use. The application 
was supported by a Geotechnical report by Appwam Pty Ltd and a remedial action plan that 
details how excavation of soil from the site will be disposed of.  
 
As per the discussion above the impacts of the proposal on overland flow and drainage 
patterns is unresolved.  
 
Proposed excavation to facilitate the construction of the basement will have an impact on 
trees to the east of the subject site. These impacts are considered unacceptable and would 
compromise the stability of these trees on neighbouring properties and therefore the amenity 
of the surrounding dwellings.  
 
Consequently, the proposal fails to satisfy the provisions of clause 6.1(3) of ALEP 2013. 
 
5(b) Draft Environmental Planning Instruments 
 
Draft Housing Diversity SEPP 
The explanation of intended effect (EIE) for the Draft Housing Diversity SEPP contains two 
draft provisions that relate to the proposal. Firstly, proposes to amend the definition of 
boarding house to be an “affordable rental building that …. is managed by a registered not-
for-profit community housing provider”. Secondly it proposes to reduce the applicable bonus 
FSR that would be applicable under SEPP ARH to 20% for sites with an FSR of 2.5:1 or less 
where residential flat buildings are permissible. 
 
In relation to the first amendment, this would empower the consent authority to impose 
conditions of consent requiring rental income to be within the definition of affordable housing 
under the EPA Act 1979 and requiring the premises to be operated by a community housing 
provider. The first amendment would not alter the form or scale of the development if the 
amendment was in operation. 
 
In relation to the second amendment, the proposal has an FSR of 1.01:1 which exceeds the 
0.9:1 that would be applicable if the Draft Housing Diversity SEPP had been made. The 
current inclusion of the bonus results in a maximum FSR of 1.2:1 and the proposal is 
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substantially less than the current maximum FSR inclusive of the bonus permitted under the 
current instruments. The discrepancy in the potential FSR bonus on this site is not beyond 
what could be considered in the context of a clause 4.6 variation if the instrument had been 
made. In considering this it should be noted that the proposal is acceptable in terms of the 
compatibility with the character of the area test, and consistent with the apparent visual bulk 
that a compliant development would present. 
 
In considering the weight of this instrument it should be noted that this is a draft change to a 
SEPP that has been exhibited but not made. In this case the drafting of the final instrument 
is not available as would be with a draft LEP amendment awaiting ministerial consideration. 
The certainty of the amendment is lessened as the final form is not available and in 
consideration of the submission the Minister may make the instrument in a form that differs 
to the text of the EIE.  
 
In considering the case law in Terrace Tower Holdings Pty Limited v Sutherland Shire 
Council [2003] NSWCA 289 it should be noted that the application does not undermine the 
intent of the instrument in a substantial way as the form of the development would not be 
radically different to the proposed development (as in Lizard Apple Pty Ltd v Inner West 
Council [2019] NSWLEC 1146). As a result, it is not considered that the Draft Housing 
diversity SEPP presents an impediment to the granting of a consent. 
 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application as they largely reflect the existing development controls for 
this site. Accordingly, the development is considered acceptable having regard to the 
provisions of the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (DCP) 2016 for 
Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill. 
 
The following provides discussion of the relevant issues: 
 
Part Performance Criteria (PC) & 

Design Solution (DS) 
Proposed Compliance 

Chapter A – Miscellaneous 

Part 1 – Site and Context Analysis 

General PC1. Development is well 
designed, deriving from and 
respecting site and desirable 
neighbourhood characteristics, and 
reinforcing the character of 
the LGA. 
 
DS1.1 Development is supported 
by a Site and Context Analysis that 
has a level of detail appropriate to 
its scale and likely impact.  

The application is 
supported by suitable site 
and contextual analysis 
and includes a statement of 
how the design responds to 
the site and 
neighbourhood. 

Yes 
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DS1.2 A brief written statement 
describing and explaining how the 
design response derives from and 
responds to the key features of the 
site and neighbourhood 
 

Part 1 – Site and Context Analysis (General) 

Part 2 – Good Design 

Context PC1. Development:  
 
ꞏ responds and contributes to its 
context  
ꞏ contributes to the quality and 
identity of the area  
ꞏ in areas of relatively stability, 
reinforces desirable element of 
established street and 
neighbourhood character ꞏ in areas 
undergoing substantial change, 
contributes to the creation of the 
identified desired future character 
 
DS1.1 No design solution is 
provided. Each Development 
Application is to respond to a Site 
Analysis and will be assessed and 
determined on its own individual 
merits 

The design is considered to 
appropriately respond and 
contribute to its context. 
The design contributes to 
the quality and identity of 
the area by proposing a 
form that is in harmony with 
surrounding residential 
development. The 
development is consistent 
with the desired future 
character as expressed 
within the development 
controls. 

Yes 

Scale and Built 
Form 

PC2. Development has a scale:  
ꞏ that suits the scale of the street 
and the surrounding buildings  
ꞏ in areas undergoing substantial 
change, contributes to the creation 
of the identified desired future 
character 
 
PC2.1 Development has a built 
form that:  
ꞏ is appropriate for the site and the 
building’s purpose in terms of 
building alignments, proportions, 
building type and building 
elements  
ꞏ defines the public domain  
ꞏ contributes to the character of 
streetscapes and parks, including 
their views and vistas  
ꞏ provides internal amenity and 
outlook 
 
 
DS2.1 No design solution is 
provided. Each Development 
Application is to respond to a Site 
Analysis and will be assessed and 
determined on its own individual 
merits 

 SEPP ARH prevails due to 
a may not refuse provision. 
Refer to SEPP ARH 
discussion. 

Overridden 
by SEPP 
ARH 
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Density PC3. Development has a density 
that is:  
ꞏ appropriate for a site and its 
context in terms of floor space 
yields (or number of units)  
ꞏ sustainable and consistent with 
the existing density in an area, or 
in areas undergoing substantial 
change, are consistent with the 
stated desired future density 
 
 
DS3.1 Compliance is required with 
the Ashfield LEP 2013. 
 

SEPP ARH prevails due to 
a may not refuse provision. 
Refer to SEPP ARH 
discussion. 

Overridden 
by SEPP 
ARH 

Resource, energy 
and water 
efficiency 

PC4. Development:  
ꞏ makes efficient use of natural 
resources, energy and water 
throughout its full life cycle  
ꞏ uses appropriate and sustainable 
materials 
has a sustainable layout and built 
form, including in accordance with 
passive solar design principles  
ꞏ includes soil zones for vegetation 
and reuse of water 
 
 
DS4.1 The proposal complies with 
BASIX and/or the design is 
capable of compliance with the 
Building Code of Australia Energy 
Provisions 

 SEPP ARH prevails due to 
a may not refuse provision. 
Refer to SEPP ARH 
discussion. 
 
A BASIX certificate is 
provided with the 
application  

Overridden 
by SEPP 
ARH 

Landscape PC5. Development incorporates 
landscaping that:  
ꞏ integrates with buildings  
ꞏ builds on the existing site’s 
natural and cultural features in 
responsible and creative ways  
ꞏ enhances micro-climate, tree 
canopy and habitat values,  
ꞏ presents a positive image to the 
streetscape  
ꞏ contributes to neighbourhood 
character  
ꞏ promotes appropriate levels of 
privacy and respect for neighbours' 
amenity 
 
 
DS5.1 No design solution is 
provided. Each Development 
Application is to respond to a Site 
Analysis and will be assessed and 
determined on its own individual 
merits 

The proposal meets the 
requirement of SEPP ARH 
in terms of landscape area 
in the front setback. 
 
The landscape plan 
submitted with the revised 
scheme illustrates the 
provision of adequate soft 
landscaping throughout the 
site 
 
 

Overridden 
by SEPP 
ARH 

Amenity PC6. Development:  
ꞏ provides amenity through high 
quality physical, spatial and 
environmental design  

In part overridden by SEPP 
ARH. The amenity of the 
rooms proposed is 
generally at or above the 

In part 
overridden 
by SEPP 
ARH  
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ꞏ has access to:  
- sunlight 
 -natural ventilation  
- visual privacy  
- acoustic privacy  
- storage  
-indoor and outdoor space  
-outlook and views 

ꞏ has ease of access for all age 
groups and degrees of mobility  
ꞏ has efficient layouts and has 
appropriate room dimensions and 
shapes 
 
 
DS6.1 No design solution is 
provided. Each Development 
Application is to respond to a Site 
Analysis and will be assessed and 
determined on its own individual 
merits 

what is normally provided 
within a new generation 
boarding house excluding 
those rooms that are below 
the room requirements.  
 

excluding the 
rooms under 
the minimum 
room 
requirements
. The 
undersized 
do not 
comply and 
are 
unsatisfactor
y in their 
current form, 
this is 
discussed 
below 

Safety and 
security 

PC7. Development:  
ꞏ optimises safety and security, 
both internal to the development 
and for the public domain  
ꞏ maximises overlooking of public 
and communal spaces while 
maintaining internal privacy  
ꞏ avoids dark and non-visible areas  
ꞏ maximising activity on streets  
ꞏ provides clear, safe access 
points 
ꞏ provides quality public spaces 
that cater for desired recreational 
uses ꞏ provides lighting appropriate 
to the location and desired 
activities ꞏ provides clear definition 
between public and private space 
 
 
DS7.1 No design solution is 
provided. Each Development 
Application is to respond to a Site 
Analysis and will be assessed and 
determined on its own individual 
merits 

The design provides for an 
acceptable level of passive 
surveillance and balance of 
privacy with security. The 
proposed public spaces 
provide for suitable 
distinction between public 
and private space. 

Yes 

Aesthetics PC8. Development:  
ꞏ has an appropriate composition 
and architectural standard, 
including its building elements, 
textures, materials and colours  
ꞏ relates to the environment and 
context, particularly responding to 
desirable elements of the existing 
streetscape or, in areas 
undergoing substantial change, 
contributes to the desired future 
character of the area 
 
 

The architectural style of 
the development is 
appropriate in its context. 
Council’s Heritage Officer 
has advised that the 
proposed materials are 
unsuitable and in the event 
approval is granted,  an 
appropriate deferred 
commencement condition 
should be imposed 
requiring a change to the 
materials and finishes 

Yes with 
condition. 
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DS8.1 Development complies with 
the relevant parts of this DCP in 
relation to streetscape outcomes 

Part 3 – Flood Hazard 

General DS1.1 A Flood Risk Management 
Report must be submitted for 
applications that are on land 
identified on the Flood Control Lot 
Map ( 
 
 
DS1.2 The Flood Risk 
Management Report must address 
the relevant requirements 
 
 
DS1.3 All applications for 
development must be 
accompanied by a survey plan 
including relevant levels to AHD 
(Australian Height Datum) 
 
 
S1.4 Compliance with flood 
management controls must be 
balanced by the need to comply 
with other controls in this Policy. 
 

The proposal has been 
amended to comply with 
these requirements. 

Yes 

Controls for new 
residential 
development 

DS2.1 Floor levels of habitable 
rooms must be a minimum of 0.5m 
above the 1% AEP flood level at 
that location. For areas of minor 
overland flow (a flood depth of 
300mm or less or overland flow of 
2cum/sec or less) a lower 
freeboard of 300mm may be 
considered on its merits 
 
 
 
DS2.2 Any portion of a building 
classified as being flood prone 
must be constructed from flood 
compatible materials 
 
 
DS2.3 Flood free access must be 
provided where practicable. 

The proposal has been 
amended to comply with 
these requirements. 

Yes 

Controls for filling 
of flood prone 
lands 

DS9.1 Development consent will 
not be granted to filling of flood 
ways or high flood hazard areas. 
Consideration will only be given to 
granting development consent to 
the filling of other flood prone land 
where:  
 
ꞏ flood levels are not increased by 
more than 0.01m by the proposed 
filling; ꞏ downstream velocities are 

In the absence of adequate 
stormwater plans 
illustrating overland flow, 
this cannot be adequately 
demonstrated.  

No 
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not increased by more than 10% 
by the proposed filling;  
ꞏ proposed filling does not 
redistribute flows by more than 
15%;  
ꞏ the potential for cumulative 
effects of possible filling proposals 
in that area is minimal;  
ꞏ the development potential of 
surrounding properties is not 
adversely affected by the filling 
proposal;  
ꞏ the flood liability of buildings on 
surrounding properties is not 
increased; And  
ꞏ the filling creates no local 
drainage flow/runoff problems. 

Controls for land 
uses on flood 
prone land 
identified on the 
Flood Control Lot 
Maps 

DS10.1 A site emergency 
response flood plan must be 
prepared in case of a PMF flood. 
 
 
DS10.2 Adequate flood warning 
systems, signage and exits must 
be available to allow safe and 
orderly evacuation without 
increased reliance upon the State 
Emergency Service (SES) or other 
authorised emergency services 
personnel. 
 
 
DS10.3 Reliable access for 
pedestrians or vehicles must be 
provided from the building, 
commencing at a minimum level 
equal to the lowest habitable floor 
level to an area of refuge above 
the PMF. 

The proposal has been 
amended to comply with 
these requirements. 

Yes 

Controls for 
basement 
garages, car 
ports 

S11.1 The floor level of new 
enclosed garages must be at or 
above the 1% AEP flood level plus 
200mm. In extenuating 
circumstances, consideration may 
be given to a floor level at a lower 
level, being the highest practical 
level but no lower than 180mm 
below the 1% AEP flood level, 
where it can be demonstrated that 
providing the floor level at the 
Flood Planning Level is not 
practical within the constraints of 
compliance with Australian 
Standard AS/NZS 2890.1 Parking 
facilities as amended. 
 
DS11.3 On properties with a low 
flood hazard classification, 
basement (below natural ground 
level) car parking must have all 

The proposal has been 
amended to comply with 
these requirements. 

Yes 
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access and potential water entry 
points above the Flood Planning 
Level, and a clearly signposted 
flood free pedestrian evacuation 
route provided from the basement 
area separate to the vehicular 
access ramps. For basement car 
parking in properties affected by 
High Hazard flooding further 
considerations will apply. 
 
 
DS11.4 Basement garages must 
include: ꞏ Suitable pumps must be 
provided within the garage to allow 
for the drainage of stormwater 
should the underground garage 
become inundated during flooding. 
ꞏ Adequate flood warning systems, 
signage and exits must be 
available to allow safe and orderly 
evacuation without increased 
reliance upon the SES or other 
authorised emergency services 
personnel 
 
 
DS11.5 For parking areas 
servicing more than two parking 
spaces, reliable access for 
pedestrians must be provided from 
all parking areas, to a safe haven 
which is above the PMF. 

Part 4 – Solar Access and Overshadowing 

Overshadowing  
 
Note: the DCP 
lacks controls for 
overshadowing 
for boarding 
house. However 
in the absence of 
controls the 
requirements for 
RFB are used for 
the purpose of 
considering an 
acceptable 
impact. 

PC1. Development optimises solar 
access to living rooms and 
principal private open space of 
neighbouring properties 
 
 
DS1.1 Whichever is the lesser, 
development:  
ꞏ maintain existing levels of solar 
access to adjoining properties Or  
ꞏ ensures living rooms and 
principal private open space of 
adjoining properties receive a 
minimum of 2 hours direct sunlight 
between 9am and 3pm on 21 June 
 
 
DS1.2 Applications are to show:  
ꞏ plans of affected buildings and 
rooms, plans of affected open 
space, site plan, and the parts of 
the development causing the 
shadowing  
ꞏ elevations of affected rooms and 
degree of shadowing to relevant 
walls and windows 

The development meets 
the requirements for 
internal solar access within 
SEPP ARH. 
 
With regard to 
overshadowing of 
neighbouring properties, 
the proposed development 
results in a significant 
decrease in the level of 
overshadowing than the 
existing buildings as is 
shown on the shadow 
diagrams. While at some 
times there is a small 
increase in overshadowing 
to open space from the 
proposal it is more than 
offset by the increase in 
access. When considered 
in accordance with the 
planning principle in The 
Benevolent Society v 
Waverley Council [2010] 
NSWLEC 1082 the 

Yes 



Inner West Local Planning Panel ITEM 2 
 

PAGE 29 

 
 
DS1.3 Private Open Space 
referred to in Clause DS 1.1 is to 
be an area which is adjacent living 
areas. 

proposal is acceptable. 

Part 5 – Landscaping 

Character PC1.1 To maintain and enhance 
the landscape character of the 
LGA 
 
 
DS1.1 Where a street or a 
neighbourhood has a character 
that is derived from or strongly 
influenced by existing vegetation, 
in particular street trees, similar 
species are planted on site, except 
where the existing species are 
undesirable species listed in the 
Ashfield Street Tree Policy and 
Ashfield Town Centre Public 
Domain Plan 
 
 
PC1.2 To reinforce the visual 
landscape character of streets that 
have a distinct planting pattern, in 
particular those that are heritage 
listed 
 
 
DS1.2 Landscaping is located, 
arranged and is selected from 
species that are compatible with 
the dominant visual character of 
the street 

The proposal includes 
appropriate landscaping in 
the front setback that 
reinforces the greater 
landscape character of the 
area. 

Yes 

Function and 
appearance 

PC2. To create attractive, 
functional and safe environments, 
in particular within the public 
domain 
 
 
DS2.1 Landscaping provides 
visual interest through form, 
texture and variations in seasonal 
colour 
 
 
DS2.2 Landscaping areas are 
open to the sky 
 
 
DS2.3 Landscaping forward of the 
front building line does not obstruct 
views from windows of main living 
areas to the adjoining public 
footpath 
 

The proposed landscape 
plan is acceptable in 
addressing the design 
standards  

Yes 
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DS2.4 Landscaping increases 
residential amenity, in particular 
through providing shade in 
summer and allowing sunlight in 
winter and screening views to 
undesirable or noisy features such 
as rail lines 

Maintenance PC3. To provide robust, low 
maintenance landscaping 
 
 
DS3.1 Unless they are a key part 
of the visual landscape character 
of the street, landscaping does not 
include species that cause a safety 
hazard or inconvenience such as 
through invasive or disruptive, root 
systems, excessive dropping of 
flowers or excessive risk of falling 
branches 
 
 
DS3.2 Vegetation is to tolerate an 
urban setting, including pollution 
and low water conditions 

The proposed landscape 
plan is acceptable in 
addressing the design 
standards for low 
maintenance landscaping 

Yes 

Part 5 – 
Landscaping 
(Environmental 
performance) 

PC4. To enhance the 
environmental performance of the 
LGA by increasing on-site 
stormwater infiltration, increasing 
tree cover and providing additional 
habitat for urban wildlife 
 
 
DS4.1 Landscaping areas 
maximise the amount of 
impermeable surfaces that enable 
stormwater to be absorbed into the 
ground on site, including grassed 
areas and planting beds 
 
 
DS4.2 Landscaping includes a 
minimum of 1 tree that is able to 
have a spreading canopy within 10 
years of planting 
 
 

The proposal provides for 
an acceptable level of 
impervious areas on the 
site with suitable tree 
planting. 

Yes 

Significant 
vegetation 

C5. To retain, protect and integrate 
significant vegetation within 
development 
 
 
DS5.1 Established significant 
vegetation removed due to disease 
or old age and/or damaged during 
construction is replaced with 
mature vegetation of the same or 
similar species 
 

There is no existing 
vegetation on the site. The 
proposal does however 
impact on trees on the 
adjoining properties. 
 
Council’s Urban Forest 
team advise that tree’s 
Nos. 1-5 on the adjoining 
properties on the eastern 
boundary will be adversely 
affected by the proposal 

No 



Inner West Local Planning Panel ITEM 2 
 

PAGE 31 

 
DS5.2 Buildings, carparks and 
driveways are sited and designed 
to enable the retention and long 
term performance of significant 
on–site vegetation 

and recommends a setback 
of 2m for excavation of the 
basement from the eastern 
boundary. This has 
ramifications for the design 
of the entry ramp and 
basement and is included 
in the reasons for refusal. 

Part 6 – Safety by Design 

General PC1. Development is sited and 
designed in accordance with the 
principles of Crime Prevention 
Through Environmental Design 
(CPTED), including consideration 
of:  
ꞏ surveillance  
ꞏ legibility  
ꞏ territoriality  
ꞏ vulnerability 
 
 
DS1.2 Development provides for 
passive casual surveillance of 
areas of adjoining public domain 
and communal private open space 
 
 
DS1.3 Abrupt or significant 
changes in level in the public 
domain are not created 
 
 
DS1.4 Clear delineation is 
provided between the public and 
private domain 
 
 
DS1.5 Building and dwelling 
entries are legible from the public 
domain 
 
 
DS1.6 The intended use of, and 
navigation within, the public 
domain is legible, with wayfinding 
signage provide 
 
 
DS1.7 Adequate night lighting is 
provided to all areas of the public 
domain 
 
 
DS1.8 A concentration of uses that 
have the potential for elevated risk 
of personal or property crime is 
avoided 

The proposal provides for 
suitable passive 
surveillance and has an 
acceptable interface with 
the public domain. 

Yes 

Part 7 – Access and Mobility  
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Section 2 

General DS4.1 Refer to relevant SEPP’s 
(State Environmental Planning 
Policies) for particular 
requirements for access, and to 
the Building Code of Australia 
(BCA). For example, the 
Affordable Housing SEPP and 
Seniors Living SEPP both have 
accessibility criteria that need to be 
met. 

The proposal provides for 
suitable levels of 
accessibility to meet the 
requirements of the BCA 
for a class 3 building and 
provides the required 
quantum of accessible 
rooms. 

Yes 

Part 8 –Parking 

Section 2 

Car parking 
standards for 
people with 
disabilities 

PC1. The following requirements 
are for use in determining the 
minimum number of parking 
spaces required for people with 
disabilities at different types of 
facilities. Where information on the 
likely demand for parking spaces 
for people with disabilities is 
available, it should be used. 
Calculations are to be rounded up 
or down to the nearest whole 
number as applicable - Refer to 
Table 3. Access to spaces for 
people with a disability must also 
comply with the provisions of Part 
A7 – Access and Mobility 
 
 
DS1.1 Car parking for people with 
disabilities shall be provided at a 
minimum rate of 5 designated 
spaces per 100 spaces as 
calculated from the car-parking 
requirement in Table 3. 
 
 
S1.3 Irrespective of DS 1.1 and 
DS1.2 above, provision is to be 
made for a minimum of 1 
designated space for people with 
disabilities in any car park with a 
capacity of more than 10 spaces 
as calculated from the carparking 
requirement in Table 3. 
 
 
DS1.4 Spaces for people with 
disabilities are to be signposted at 
a height of 1.5m, line marked with 
the international symbol and 
located as close as possible to the 
nearest ramp, lift or entrance 

The proposal provides for 7 
accessible spaces 

Yes 

Bicycle and 
motorcycle 
parking 

PC2. The Inner West Council 
strongly encourages the use of 
bicycles and motorcycles as a 

The proposal includes 20 
bicycles and motorcycles 
spaces which complies with 

Overridden 
by SEPP 
ARH 



Inner West Local Planning Panel ITEM 2 
 

PAGE 33 

contribution to more 
environmentally sustainable 
transport. Local trips by cycle are 
often a realistic form of transport. 
In all areas new development must 
make adequate provision for 
cycles to ensure this sustainable 
mode of transport can be easily 
used by occupiers of new 
residential and commercial 
property 
 
 
DS2.1 Bicycle and motorcycle 
parking is to be as detailed below. 
If your use is not specifically 
mentioned the nearest comparable 
use will apply 
 
 
Boarding House:  
 
1 per 4 bedrooms 
(employees/occupants) 
 
 
1 per 16 bedrooms (Visitors) 
 
 
DS2.2 Motorcycle parking spaces 
2.5m x 1.3m are required in 
addition to those for bicycles and 
are to be provided for sites 
containing 25 or more car parking 
spaces at the rate of 1 space per 
25 car parking spaces in a 
communal area accessible to 
residents/staff/visitors or other 
users of the parking facility. 
Calculations are to be rounded up 
or down to the nearest whole 
number 
 

the requirements of SEPP 
ARH. SEPP ARH includes 
standards for bicycles and 
motorcycles spaces. In the 
event of an inconsistency 
the SEPP ARH prevails. 

Parking rates for 
specific land uses 

S3.1 Car parking rates for specific 
land uses must be in accordance 
with Table 3 – Car Parking Rates 
 
 
DS3.2 Definition of gross floor area 
Except where otherwise described 
in Table 3, a carparking rate per 
square metre of gross floor area is 
to be calculated. 
 
 
DS3.4 Calculation Advice When 
calculating the total required 
number of car parking spaces 
(including car parking spaces 
required for people with disabilities 

The proposal provides for 
54 spaces and complies 
with this requirement. 

Yes 
(however the 
design of the 
basement 
has the 
potential 
impact trees 
on adjoining 
sites) 
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and bicycle and motor cycle 
parking spaces) - if the result is not 
a whole number, it must be 
rounded UP or DOWN the nearest 
whole number . For Example –  
2.5 spaces = 3 spaces required  
4.4 spaces = 4 spaces required. 
 
 
Boarding House:  
 
1 parking space per resident 
employee and 0.5 parking spaces 
per boarding room 

Section 3 

Design Principles 4.1 Design and location 
requirements are:  
ꞏ Integrate adequate parking 
spaces with surrounding facilities 
and existing circulation patterns.  
ꞏ Separate visitor and resident or 
employee parking areas.  
ꞏ Locate entrances and exits away 
from busy intersections and to 
minimise reductions in on-street 
parking.  
ꞏ Minimise extensive filling 
operations by designing with 
topography.  
ꞏ Minimise the number of 
entrances and exits.  
ꞏ In residential zones entries to 
underground car parks are to be 
setback behind the building line 
and located at the side or rear of 
buildings. They are not to be 
visible from the street front. 
Provide adequate setback for 
landscaping between the driveway 
and relevant boundaries.  
ꞏ Off street visitor and resident 
parking in excess of the minimum 
requirement should be designed in 
such a way as to allow alternative 
uses when not needed for parking 
e.g. car washing, storage, Excess 
parking may be counted as 
floorspace if in Council’s view it will 
contribute to the bulk of the 
building or affect landscape 
quality, or the building as a whole 
will adversely affect neighbouring 
properties.  
ꞏ Parking bays in multi-unit 
developments must be provided 
for persons with disabilities. - (refer 
to Part A7- Access and Mobility) 
 

Council’s Development 
Engineers advise that the 
proposal is acceptable in 
terms of circulation and the 
applicable design 
requirements. 

Yes 

Appearance DS5.1  The design provides for Yes 
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ꞏ Design parking areas so that they 
are an integral part of the overall 
building design. Locate surface car 
parks at rear of buildings.  
ꞏ Provide underground car parking 
on larger sites over 1000m2 .  
ꞏ Create active, interesting street 
frontages and enhance safety and 
security at street level by locating 
uses that will screen carparking 
areas within buildings so that they 
are not directly visible from the 
street. .  
ꞏ Excavations for driveways in front 
garden areas in residential zones 
is not characteristic of the LGA. 
The first six metres of any 
driveway shall be at grade. This 
will improve both appearance and 
pedestrian safety. 

suitable design to integrate 
the carparking into the 
design and streetscape 

Designing for 
pedestrian and 
people with a 
disability 

S6.1 The design of the parking 
area and the general access to the 
site should consider the needs of 
pedestrians, with the following 
design considerations:  
ꞏ Pedestrian entrances should be 
clearly visible, conveniently 
located, and well lit and should 
have minimal conflict with 
vehicular traffic. Conflict points 
should be made safe with the use 
of contrasting materials, 
footpath/road markings, 
designated crossing areas, 
bollards and similar devices.  
ꞏ Parking areas should be 
designed to minimise 
pedestrian/vehicular conflict, with 
pedestrian routes clearly identified 
to facilities such as lifts, stairs, 
exits and street access points.  

The design provides for 
suitable levels of 
accessibility for persons 
with a disability. 

Yes 

Parking space 
dimensions – 
land use 

DS7.1 Recommended parking 
space dimensions vary with the 
type of use as set out in Table 4 
below and the Figures that follow. 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 

Parking Aisles, 
Angle Parking 
Spaces and Blind 
Aisles 

S8.1 Parking aisle dimensions 
relate to the width of the parking 
spaces. This will vary with the 
angle of parking and the type of 
user. Blind aisle dimensional 
requirements are also variable 
depending on design. 

Council’s Development 
Engineers advise that the 
proposal is compliant with 
AS2890:2004. 

Yes 

Driveways- width 
and location 

DS12.1 Refer to Section 3 of 
Australian Standard AS 
2890.1:2004 for driveway width 
and location requirements relating 
to different types of users. 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 

Driveways - 
gradients and 
level 

DS13.1 The maximum gradient on 
a driveway or ramp is to be 1:20 
(5%) across the property line and 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 
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for at least the first 6m into the site. 
For general driveways/ramps other 
than domestic driveways, up to 
20m in length, the maximum 
gradient is to be 1:5 (20%), while 
for lengths in excess of 20m the 
maximum gradient is to be 1:6 
(16.7%). 

Service areas/ 
waste removal 

PC15.1 The design of service 
areas is to ensure that the 
development can be adequately 
serviced onsite, without the need 
for service vehicles to park on the 
¬street, and without conflicting with 
other site traffic. 
 
 
DS15.1 Service areas are to be 
separate from associated car 
parking 
 
 
PC15.2 Service areas are easily 
accessed and freely available for 
use at all times so that on-street 
servicing is discouraged 
 
 
S15.2 Service areas must be able 
to be accessed off the street by 
vehicles entering and leaving the 
site in a forward direction 
 
 
DS15.3 The size and number of 
service areas and loading docks 
are to be suitable for the scale and 
intensity of the use which they 
serve 
 
 
DS15.4 Internal circulation 
roadways need to be adequate for 
the largest vehicles anticipated to 
use the site 
 

The proposal would include 
waste servicing onsite 
through a private waste 
contractor. The nominated 
waste vehicle can enter 
and exit in a forward 
direction without reversing. 
 
Council’s Development 
Engineers advise that the 
proposal is acceptable in 
terms of service vehicle 
movements 

Yes 

Gradients in 
service areas 

DS16.1 Gradients in service areas 
should be kept to a minimum. The 
maximum gradient in a 
manoeuvring area should be 
1:12.5 (8%) on a driveway or 
ramp, 1:6 (16.7%) for forward only 
traffic and 1:12.5 (8%) if reverse 
manoeuvres are permitted on the 
ramp. 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 

Headroom DS18.1 Within parking areas, the 
minimum height between the floor 
and an overhead obstruction 
should be a minimum of 2.2 m. - 
any increase in this height to be 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 
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assessed in accordance with the 
merit of the application 

Drainage and 
filtration 

DS23.1 All car parking 
areas/driveways must have 
adequate drainage for run-off and 
seepage. 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 

Bicycle Parking PC24. The two principle sources of 
technical information regarding 
bicycle parking facilities are:  
ꞏ Australian Standards AS 
2890.1:2004 & AS2890.3 that 
describe facilities that will provide 
safe, secure, convenient parking 
for motor cycles and bicycles 
respectively. See diagrams below.  
ꞏ Guide to Traffic Engineering 
Practice Part 14-Bicycles produced 
by AUSTROADS, the national 
association of road transport and 
traffic authorities in Australia. 
 

Council’s Development 
Engineers advise that the 
proposal is compliant. 

Yes 

Location of 
bicycle parking 
facilities 

PC25. The location of bicycle 
parking facilities is critical. If they 
are not conveniently placed, 
cyclists will ignore them and use 
other objects to secure their 
bicycles. 
 
 
DS25.1 Cyclists should be able to 
park close to their destinations, 
generally within a few metres and 
at most, within 30 metres. 
Wherever car parking is provided 
there will also be a need for bicycle 
parking. Informal bicycle parking 
can give an indication of places 
where bicycle-parking facilities are 
required. 
 
 
DS25.2 Bicycle parking areas can 
be created by conversion of car 
parking spaces. Three rails, 
accommodating six bicycles, can 
be installed in the space required 
for one car.  

The location of the bikes 
spaces in the basement is 
appropriate. 

Yes 

Appearance and 
maintenance of 
bicycle parking 
facilities 

DS27.1 Bicycle parking facilities 
should be attractive and well 
designed. They should be 
constructed from materials 
requiring minimal maintenance. 
Bicycle parking rails are available 
in a range of styles and finishes 
from local manufacturers and 
suppliers. 

The design of the bike 
spaces in the basement is 
appropriate. 

Yes 

Part 14 – Contaminated Land 

Contaminated 
Land 

PC1. Development minimises the 
risk of harm to people, property or 

See SEPP 55 
consideration  

No 
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the environment from land 
contamination 

Part 15 – Stormwater Management 

General PC1. Development: Where 
consent is required at 
Development Application stage for 
stormwater drainage , or guidance 
for stormwater design is required, 
development is to comply with the 
provisions contained in Section 
2.25 of the Marrickville DCP 2011. 
 
 
DS1.1 Comply with the applicable 
sections and provisions contained 
in Section 2.25 of the Marrickville 
DCP 2011. 

The application fails to 
provide adequate detail 
with regard to stormwater 
and overland flow paths  

No 

Chapter C – Sustainability 

Part 1 – Building Sustainability 

Building 
Sustainability 

PC1. Development reduces its 
impact on the natural environment  

Superseded by BASIX 
requirements  

Yes 

Section 6: Commercial development types: Specific provisions 

Accommodation 
and Boarding 
Houses 

S7.1 Premises used for non-
private accommodation are to 
ensure that additional space is 
allocated for the interim storage of 
waste mattresses, and TVs and 
other electronic waste in addition 
to space for waste and recycling 
bins. 
 
 
DS7.3 Class 3 Boarding Houses 
shall make provision on-site for a 
Waste Source Separation and 
Storage Area, with details shown 
on the development application 
drawings.  
 
 
DS7.8 Any Waste Source 
Separation and Storage Area (bin 
bay or room) for Boarding Houses 
is to be located behind the building 
line, and enclosed to minimise 
odour or noise disturbance for 
adjoining properties. If storage is 
proposed, and subsequently 
approved by Council, forward of 
the building line, it is to be 
screened from view from the 
streetscape to minimise any visual 
impact (see Guide 2: Waste 
Source Separation and Storage 
Area). 

 
The application proposes 
the provision of a bulky 
waste storeroom and bin 
rooms in the basement. 
 
Councils Waste Team 
advise that the proposed 
development is acceptable 
for private waste collection 
as a Class 3 boarding 
house. 
 

Yes 

Part 4 – Tree Management  

6. Trees on C12 All development proposals The proposal does not No, see 
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Development 
Sites 

must be designed to maintain or 
improve the urban forest values of 
the site by minimising the impact 
on tree/s and planting 
compensatory tree/s for tree/s that 
are proposed for removal. This 
requirement applies to Council 
owned trees and trees on private 
or other property and adjoining 
land. 

involve Tree removal but 
does impact on 
neighbouring trees as a 
result of the excavation 
required for the basement 
and its proximity to the 
eastern property boundary 

comments 
below 

Chapter D – Precinct Guidelines 

Part 12 – 55-63 Smith Street, Summer Hill 

General PC4. Development: Development 
Applications are to be holistic by 
taking into consideration all the 
uses on the site and ensuing that 
the use of the premises causes no 
adverse impacts for adjacent and 
nearby properties. 
 
 
DS1.2 • Any future development 
application for any building 
compartment will need to 
document the building operations 
for the entire site, to ensure that 
the requirements of this DCP are 
met, including car parking and 
servicing, waste management, and 
any relevant operational matters. 
Documentation shall include plans 
which are drawn accurately and at 
scale which is adequate to 
describe various components of 
the site. • Any building works, are 
to be carried out entirely within the 
subject site 

The proposed development 
is planned for the entirety 
of 55-63 Smith Street, 
Summer Hill. The proposal 
provides for a single entry 
to the site with waste 
collection and carparking 
within the site. 

Yes 

Operation of land PC5. No nuisance caused to 
adjacent and nearby residential 
properties, including controlling 
hours of operation, and noise 
attenuation. 
 
 
DS2.2 Hours of Operation are 
limited to Monday to Friday 7 am 
to 7 pm Saturday 7am to 5 pm 
Sunday 8 am to 12 Midday 
Justification for any variations to 
these hours will only be approved 
by Council if it is demonstrated that 
there will not be adverse impacts 
on adjacent and nearby residents. 
 
 
DS2.3 All machinery in use on the 
site will be soundproofed to reduce 
the emissions of noise external to 
the site in compliance with the 

The proposed development 
is for use as a boarding 
house and not a 
commercial use that would 
have a limit on the hours of 
operation imposed. 
 
The application’s proposed 
use as a boarding house is 
not one that is likely to 
have the impacts in terms 
of noise, light pollution and 
fume emissions that an 
industrial development 
under the existing use 
provisions would. 
 
The application is 
supported by an acoustic 
report and plan of 
management to 
appropriately manage 

Not 
Applicable 



Inner West Local Planning Panel ITEM 2 
 

PAGE 40 

Protection of the Environment Act 
1997 and EPA noise control 
guidelines, with details submitted 
at Development Application stage. 
 
 
DS2.4 The site will operate in 
accordance with the Protection of 
the Environment Operations 
(Noise Control) Regulation 2008. 
 
 
DS2.5 Details of building fabric 
components such as walls, roofs , 
and windows shall be submitted 
with a Development Application 
showing that there the premises 
are adequately acoustically 
insulated so as to not cause any 
noise nuisance for adjacent and 
nearby residences. This includes 
use of entry airlocks where 
necessary, and documenting the 
types and thicknesses of window 
and door material or glazing. 
 
 
DS2.6 Security or other lighting 
shall not cause light overspill to 
adjoining property owners 
occupiers or residents 
 
 
DS2.7 There will not be any fume 
emissions from the site which 
would affect adjacent or nearby 
residences. Where applicable, 
mechanical engineers details will 
be submitted with a Development 
Application showing how this will 
be achieved and compliance with 
relevant environmental legislation. 

potential noise issues. 

Parking PC6. Each individual building 
compartment on the site will 
provided adequate onsite 
employee and visitor car parking, 
taking into consideration all 
existing uses which shall be shown 
on any development application. 
 
 
DS3.2 The operation of each 
building and land use will provide 
the necessary onsite vehicular 
parking layout in accordance with 
the DCP Section 2 Chapter A, Part 
8 –Parking. Building uses at the 
rear of the site shall ensure there 
is adequate width for safe 
pedestrian pathway travel from the 

The proposed development 
complies with the 
standards that cannot be 
used to refused consent in 
SEPP ARH in relation to 
carparking and the 
development controls for 
parking for boarding 
houses in the DCP. 

Yes 
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entry to the site which is free of 
any vehicles. Pathway protections 
such as bollards, and pavement 
demarcation treatments, shall be 
shown on the Development 
Application drawings 

Servicing PC7. Provision of access and 
loading bay to allow for on-site 
vehicular deliveries. 
 
 
DS4.1 All deliveries of goods to 
and from the site will be conducted 
from vehicles standing wholly 
within the site and this shall be 
demonstrated by showing on a site 
layout plan that vehicles are able 
to move in a forward direction 
when entering or exiting the site, 
and locations for loading and 
unloading. Deliveries will take 
place between the hours of 8am 
and 4pm Monday to Friday. 

A loading bay is not 
necessary for a boarding 
house with no commercial 
development. The proposal 
provides adequate space 
for waste collection. 

Yes 

Waste PC8. Provision of Waste Storage 
areas for any individual building 
compartment shall be provided 
and shall take into consideration all 
existing uses, and this shall be 
shown on any Development 
Application. 
 
 
DS5.1 A waste management plan 
will be provided and updated with 
every new additional use to the 
site, including showing all likely 
amounts of waste generation and 
storage locations, in accordance 
with Section 2, Chapter C, Part 3 
Waste and recycling Design and 
Management Standards of the 
DCP. 

Councils Waste 
Management Team 
advises that the proposed 
waste areas are acceptable 
subject to conditions 
requiring private waste 
collection. 

Yes 

Urban Character 
and amenity 

PC9. Improvement of the current 
building appearance and 
enhancement of the historic 
streetscape. 
 
 
DS6.1  
• Details of the appearance, and a 
maintenance schedule, for 
buildings shall be submitted with a 
Development Applications 
including showing building 
elevations and arrangement of any 
Business Identification signs. This 
must be demonstrated to be 
compatible with the existing 
character of the neighbourhood, 
including material and finishes.  

The proposed development 
has an appearance that is 
more in harmony with the 
surrounding development 
than the existing 
industrial/commercial 
development. A deferred 
commencement condition 
is recommended in relation 
to materials and finishes in 
the event the consent is 
granted.  

Yes with 
Deferred 
Commencem
ent 
conditions 
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• No goods associated with the 
use, advertising structures or 
machinery shall be stored or 
displayed outside the premises at 
any time 

Chapter E1 – All Heritage Items and Conservation Areas (except Haberfield) 

1.8 Development in the vicinity of Heritage Items 

Controls The design of new development 
adjacent to a heritage item should:  
 
C1 Be designed to respond to the 
setting, setbacks, form, scale and 
style of nearby heritage items.  
 
C2 Maintain significant views to 
and from the heritage item.  
 
C3 Ensure adequate setbacks 
from the site of the heritage item to 
retain its visual setting.  
 
C4 Retain original or significant 
landscape features that are 
associated with the heritage item 
or that contribute to its setting.  
 
C5 Use materials, finishes and 
colours selected to avoid strong 
contrast with the heritage item in 
order to retain the visual 
importance or significance of the 
heritage item. 

The design of the 
development suitably 
responds to the setting, 
setbacks and style of the 
nearby heritage items. 
Scale is not a consideration 
due to the operation  of 
clause 29(1) of SEPP ARH. 
 
The proposal improves 
visual access to the 
adjoining heritage item at 
67 Smith Street from street 
and provides for an 
improved setting for the 
heritage item than the 
existing development. 
 
There are no significant 
landscape features on the 
site associated with the 
heritage item. 
 
A deferred commencement 
condition is recommended 
in relation to materials and 
finishes in the event the 
consent is granted. 
 
  

Yes with 
condition 

Chapter F – Development Category Guidelines 

Part 6 – Boarding Houses and Student Accommodation 

Context PC1. Context Development is well 
designed, deriving from and 
respecting site and desirable 
neighbourhood characteristics, and 
reinforcing the character of the 
LGA 
 
 
DS1.1 Development is supported 
by a Site and Context Analysis 
prepared in accordance with Part 
A1 – Site and Context Analysis of 
this DCP 

The proposed development 
is supported by appropriate 
contextual analysis. 

Yes 

Good design PC2. Development:  
ꞏ responds and contributes to its 
context  
ꞏ contribute to the quality and 
identity of the neighbourhood  
ꞏ in areas of relatively stability, 

The proposed development 
responds and contributes 
to its context and is 
appropriate in terms of the 
streetscape character. The 
development is considered 

Yes 
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reinforces desirable element of 
established street and 
neighbourhood character  
ꞏ in areas undergoing substantial 
change, contributes to the creation 
of the identified desired future 
character 
 
 
DS2.1 Development addresses 
Part A2 – Good Design of this 
DCP 
 

to satisfy the Good Design 
sections that are able to be 
applied having due regard 
to the operation of SEPP 
ARH 

Room Sizes, 
Indoor Recreation 
Areas & Facilities 

PC3. Development meets the 
expected standards for boarding 
rooms, indoor recreation areas & 
facilities. 
 
 
DS3.1 Compliance is required by 
the relevant provisions of the 
Affordable Rental Housing SEPP 
2009, ‘BASIX’ SEPP and/or the 
Building Code of Australia as 
applicable. 

See consideration of SEPP 
ARH assessment. The 
proposal provides for a 
significantly greater level of 
communal living rooms 
than the DCP requires 
which assists in improving 
amenity and reducing 
acoustic impacts from the 
use of these areas.  
 
However several rooms are 
undersized and the POS 
for the Managers room has 
insufficient dimensions. 
 
In this instance the 
proposal does not provide 
the expected standards for 
boarding houses in relation 
to the undersized rooms 
and dimensions for the 
Managers POS. 
Accordingly it fails the 
performance standard. 

No  

Universal access PC4. Development provides 
universal access 
 
 
DS4.1 Access for people with 
disabilities is to be provided as 
required under the Building Code 
of Australia. 

The proposal provides for 
suitable accessibility. 

Yes 

Car parking PC5. Development provides an 
amount of carparking that caters 
for the forecast needs of residents 
and minimises the cost of housing 
provision. 
 
 
DS5.1 Car parking complies with 
car parking provisions for Boarding 
Houses contained within the 
ARHSEPP 

See SEPP ARH 
assessment. 

Yes 

Plan of 
Management 

PC6. Development:  
ꞏ operates in a manner that 
maintains a high level of amenity 

The proposal provides for a 
plan of management that is 
appropriate and Council’s 

Yes 
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for lodgers and surrounding 
residents  
ꞏ comprises an appropriate form of 
onsite management with 
responsibility for the operation, 
administration, cleanliness and fire 
safety of the premises 
 
 
DS6.1 An Operational Plan of 
Management is to be submitted 
with each development application 
for a boarding house  

Environmental Health 
Officers has requested 
amendments to the plan 
that have been adopted 
into the revised POM. 

On-site 
Management 

PC8. An on-site manager is 
provided to be responsible for the 
efficient operation and 
administration of the Boarding 
House 
 
 
DS8.1 All new boarding houses 
have a live-in, on-site manager 
Note: details of the manager must 
be provided to Council and the 
nominated person must be 
contactable 24 hours per day, 7 
days a week. Any changes are to 
be notified to Council immediately 

The proposed development 
includes two onsite 
managers and a caretaker. 
The plan of Management 
with the application 
provides suitable details of 
how the onsite managers 
will operate. 

Yes 

Waste PC9. Appropriate waste and 
recycling facilities are provided 
which meet Council and 
Environmental Protection Authority 
(EPA) requirements 

The application provides for 
private waste collection and 
has sufficient storage 
capacity. 

Yes 

Fire Safety PC10. The safety of boarding 
house occupants is ensured in the 
event of fire. 
 
 
DS10.1 A copy of the annual fire 
safety statement and current fire 
safety schedule for the premises 
must be prominently displayed in 
the boarding house entry/reception 
area. 
 
 
DS10.2 A floor plan must be 
permanently fixed to the inside of 
the door of each sleeping room to 
indicate the available emergency 
egress routes from the respective 
sleeping room 
 
 
DS10.3 Prior to releasing an 
occupation certificate for the 
building, an Emergency 
Management and Evacuation Plan 
must be prepared for the building 
and approved by the Principal 

These standards can be 
appropriately addressed at 
the CC and OC stage of 
the development. 

yes 
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Certifying Authority 
 
 
DS10.4 Staff shall be trained in 
relation to the operation of the 
approved Emergency 
Management and Evacuation Plan 
 
 
DS10.5 Premises providing shared 
accommodation must provide 
annual certification for the 
following:  
ꞏ essential fire safety measures to 
comply with the Environmental 
Planning and Assessment 
Regulation 2000;  
ꞏ compliance with the Operational 
Plan of Management approved for 
the premises;  
ꞏ maintenance registers required 
by this plan; Compliance with 
Emergency Management and 
Evacuation Plans required by the 
Building Code of Australia; and  
ꞏ a floor plan must be permanently 
fixed to the inside of the door of 
each bedroom and that indicates 
the available emergency egress 
routes from the respective sleeping 
room 
 

Additional safety 
measures 

PC11. Additional safety measures: 
Additional safety and security 
measures have been considered 
as part of the proposal 

The plan of management 
includes appropriate 
security measures. 

Yes 

 
Discussion of room sizes 
 
The rooms labelled Unit G03 and Unit 103 are less than 12sqm and undersized below the 
DCP requirements and the standards that can be refused within SEPP ARH. These rooms 
can be amended to comply with the requirements by relocating the internal walls of the 
adjoining rooms which are above the minimum requirements. Should approval be granted a 
condition requiring this is included in the recommendation. 
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Figure 5:  Undersized single rooms 

 
The rooms labelled Unit G21, Unit 124 and Unit 205 are shown on the plans as undersized 
double rooms (with double beds) that are below the standard that cannot be used to refuse 
consent and the requirements of the DCP. Should consent be granted a condition is 
recommended requiring these rooms are to be used as single rooms rather than double 
rooms. 
 

 
Figure 6:  Undersized single rooms 
 
5(e) The Likely Impacts 
 
The likely impacts of the proposed development have been considered and are 
unacceptable in terms of the impacts of neighbouring trees.  
 
Impact on Neighbouring Trees 
 
The proposed basement involves excavation in proximity to neighbouring trees on the sites 
to the east. Councils Urban Forest Officer advises: 
 

“The basement is proposed 900mm - 1150mm from the eastern boundary. 
Construction will take excavation to the boundary line, impacting on adjoining Fleet 
Street trees. The amended Arboricultural Impact Assessment Report and Tree 
Protection Plan, dated 13/05/2021 sites "retention of the existing boundary wall and 
the sites lower level will ensure no adverse impacts".  
Encroachment into several trees' Tree Protection Zones (TPZ) is identified as major 
and encroachment into the Structural Root Zones (SRZ) of Trees 1, 2, 3, 4 and 5 is 
not justifiable. AS4970 ‘Protection of trees on development sites’  identifies that the 
SRZ is the area required for tree stability and root severance within the SRZ of any 
tree can lead to whole tree failure. The masonry wall will have provided a barrier for 
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surface roots but as roots are opportunistic they will be established in any favourable 
conditions along or below the boundary wall. The wall is not considered an effective 
root barrier for the closer or more vigorous trees. 
Overhanging canopies will also require pruning to clear the site. Canopy loss for 
several larger trees will be considerable, resulting in a loss of the tree's ability to 
carry out normal growth processes.  
The impact on the neighbouring trees is unacceptable and the basement needs to 
provide a minimum 2 metres clearance from the eastern boundary.” 

 
Given the location of the basement and driveway ramp, it is not possible for a deferred 
commencement condition to be imposed to setback the development to comply with the 
recommendation of Councils Urban Forest Officer for a 2m setback. The design of the 
development would need significant changes that would impact the setbacks of the driveway 
ramp, basement and the buildings. The proposal does not comply with the control c12 in 
Chapter C part 4 section 6 of the Inner West Comprehensive Development Control Plan 
(DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and 
Summer Hill. No consent from the neighbouring properties has been given for the removal of 
these trees nor would this be a viable outcome. Additionally, it is not known if this part of the 
site requires decontamination as part of the remediation of the site under SEPP 55 and what 
the associated impacts on the neighbouring trees would be from the remediation works. 
Accordingly, the proposal is recommended for refusal. 
 
Visual Privacy 
 
The proposed development includes substantial screening which is expressed in the privacy 
diagrams. It should be noted that the existing brick wall is retained to the rear of the site. The 
impacts on visual privacy of the neighbouring properties are considered to be suitably 
addressed by screening and separation via distance having regard to Meriton v Sydney City 
Council [2004] NSWLEC 313. The exception to this is the eastern window located off the first 
of the managers room labelled “UNIT 141”. A condition of consent is recommended in the 
event approval is granted to make the window of the managers room labelled “UNIT 141” 
obscured glazing.  
 

 
 
Figure 7: Window considered to cause unacceptable privacy issue highlighted yellow 
 
Additionally, there is an issue of privacy due to the window of the room labelled “UNIT 130” 
and a direct sight line between the balcony from room labelled “UNIT 118” and the adjoining 
unit. A sight line will be available between the adjoining units of 67-75 Smith Street, however 
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this is largely screened and is at a distance that is considered to provide visual sufficient 
separation. 
 

 
Figure 8: Area of concern in relation to visual privacy to the adjoining units of 67-75 Smith 
Street highlighted yellow 
 
In relation to the second floor the applicant has provided sufficient screening and has 
setback these spaces so the distance is even greater and the setback provides for further 
separation in the form of the roof. This sight line is considered adequately separated by 
distance.  
 

 
Figure 9: Second floor area of concern in relation to visual privacy to the adjoining unit  
 
Acoustic Privacy 
 
The application is supported by an acoustic report. Council’s Environmental Health Officer 
has reviewed the application and recommended that the proposal is acceptable subject to 
conditions of consent. 
 
Overshadowing 
 
The proposed development largely reduces the level of overshadowing from the existing 
development and is considered acceptable having regard to the planning principle within The 
Benevolent Society v Waverley Council [2010] NSWLEC 1082. 
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5(f) The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact to trees on the neighbouring 
sites and therefore it is considered that the site is unsuitable to accommodate the proposed 
development in its current form. 
 
5(g) Any submissions 
 
The application was notified in accordance with Inner West Community Engagement 
Framework to surrounding properties on two occasions. After the initial notification Council 
Officers recognised an error in the notification and renotified the application. 
 
27 submissions were received in response to the initial notification. 
77 submissions were received in response to renotification of the application. 
After initial assessment the applicant was advised that Council Officers could not support the 
application and was provided with a list of issues to address in accordance with Council 
Policy. The applicant elected to submit amended plans.  
Due to a Council resolution the amended plans were renotified to the entirety of Summer Hill 
via a letterbox drop in accordance with the resolution.79 submissions were received in 
response to the notification of the amended plans  
 
The total number of submitters for all notifications is 123 of which 1 is in support with the 
remainder objecting to the proposal. 
 
The following issues raised in submissions have been discussed in this report: 

i) Scale of development 
ii) Character of area 
iii) Visual Privacy 
iv) Traffic and parking 
v) Impact on conservation area and heritage items 
vi) Number of on-site managers 
vii) Inadequate SEPP reports 
viii) Inadequate acoustic assessment 
ix) Inconsistent with site specific development controls for the site Chapter F 

Pages 48-51 
x) Inadequate materials and finishes to HCA 
xi) Some rooms are under the minimum room areas of SEPP ARH. 
xii) Setbacks 
xiii) Overshadowing 
xiv) Draft Housing Diversity SEPP should be given significant weight. 

 
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
 
Issue:               Overcrowded 
Comment:       Due to the operation of SEPP ARH density cannot be used as a reason to  

refuse the application. 
 
Issue:               Safe removal of asbestos 
Comment:       The existing legislative framework provides the mechanism for the safe 
removal  
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of asbestos and conditions would be included in any consent granted 
requiring its safe removal accordingly.  

 
Issue:               Insufficient recreational area 
Comment:       The proposal provides the recreational areas that are required by the 
planning  

instruments and goes beyond the requirements in terms of communal living 
rooms. 

 
Issue:               Noise / Acoustic impacts from the common room 
Comment:       The acoustic report and plan of management provide a form suitable  

management of the acoustic impacts. Conditions of consent are 
recommended  

in the event consent is granted to ensure that the development operates 
consistent with the recommendations of the acoustic report. 

 
Issue:              Removes employment land 
Comment:       The site has a residential zoning and the proposed use is permissible in the  

zone. By virtue of its zoning it is expected and intended that residential  
development would occur on the site.  

 
Issue:               Impact on property values 
Comment:       There is no evidence to suggest that the proposal will have an adverse impact  

on property values. Impacts on property values are not a matter for  
consideration under the EP and A Act 1979. 

 
Issue:               Social issues 
Comment:       A boarding house is a permissible use in the zone. There is no evidence to  

suggest that there will be social issues. Furthermore, the application is  
accompanied by a plan of management that has appropriate measures to 
manage the premises.  

 
Issue:               The Inner West already has the highest concentration of boarding houses in  

NSW 
Comment:       The development is a permissible use and the quantum of boarding houses in  

the LGA cannot be used as a reason to refuse the application.   
 
Issue:               Not a true boarding house (commitment to provide furnishing) 
Comment:       The proposal seeks consent as a boarding house and if consent is given, they  

are required to operate as one if the consent is acted upon. There are no 
 requirements under the SEPP for the rooms to be furnished.   

 
Issue:               No fee structure included with the application. Does not meet the definition  

of affordable housing. 
Comment:       SEPP ARH does not allow the consent authority to regulate the fee’s charged  

by boarding houses at present. There is no requirement for a boarding house 
to be affordable housing. 

 
Issue:               Consistency with aims and objectives of SEPP ARH 
Comment:        Consideration of the aims of the SEPP ARH are a tool of statutory 
interpretation  

in the event of ambiguity in the text and not a consideration for a compliant 
proposal. However, the proposal is inconsistent with the standards relating to 
maximum boarding room size in SEPP ARH and the objectives state: 
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“(b) to facilitate the effective delivery of new affordable rental housing by 
providing incentives by way of expanded zoning permissibility, floor space 
ratio bonuses and non-discretionary development standards” 

 
Clearly the intent of the policy is that the standards are not to be varied and 
the lack of compliance with the maximum room size for one room removes 
the consent authority’s power to grant consent, hence the application is 
recommended for refusal. 

 
Issue:               The development is a residential flat building. 
Comment:       The proposal is for a boarding house and SEPP ARH allows this form of  

boarding house. 
 
Issue:               Already have housing diversity in Summer Hill 
Comment:       The development is a permissible use and the consent authority cannot 
refuse 

 a permissible use on the basis of having many other developments of that 
 kind.  

 
 
Issue:               Inadequate consultation 
Comment:        This application has been notified more than what is required by the Inner 
West  

Community Engagement Framework. 
 
Issue:               Traffic impacts 
Comment:       Councils Development Engineers advise that the proposal has an acceptable  

impact on traffic in the locality. The application is also supported by a traffic 
report. 

 
Issue:               Retention of existing wall on the boundary on the eastern side 
Comment:       The boundary wall is proposed to be retained to a height of 1.8m. Retaining 
the  

wall for a further height would be inconsistent with the character of the area 
and reduce the improved visual sight lines to the heritage item. The proposal 
is considered to have acceptable impacts on visual privacy, subject to the 
recommended conditions in the event consent is granted. 

 
Issue:               Inadequate deep soil landscaping 
Comment:       The landscaped area at the front of the site is compatible with the street  

consistent with Clause 29 of SEPP ARH. Notwithstanding there are no 
provisions for deep soil planting prescribed by IWDCP 2016 relevant to the 
proposal. As a result, this cannot be used as a reason to refuse the 
application.  

 
Issue:               Insufficient green space 
Comment:       The proposal provides for a compliant level of landscaping and is generally  

consistent with the amount of landscaped area provided on medium density 
developments in the locality. 

 
Issue:               No allowance has been made for the 500mm widening of the Smith Street  

footpath 
Comment:       There is no applicable road widening in the ALEP 2013 for this site. In the  

absence of a planning agreement or acquisition clause Council is unable to 
acquire land in the context of a development application. 
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Issue:               Poor amenity form balconies due to caging. 
Comment:       The balconies are not required in the planning controls, however improve  

amenity for the boarding rooms. The screening is required to protect the 
visual privacy of the other boarding rooms and neighbouring properties. 

 
Issue:               Draft SEPP reduces FSR bonus 
Comment:       The draft housing diversity SEPP has been considered and given appropriate  

weight. 
 
Issue:               Object to the demolition of the wall at the front of the site (part of the heritage  

of the area) 
Comment:       The site is not a heritage item or in an HCA, but is in the vicinity of heritage  

items and HCA’s. In such circumstances it is not possible for Council to insist 
on the retention of the front façade particularly where the development is 
subject to a compatibility with the character of the area test and the existing 
façade is atypical of the character of the area. 

 
Issue:               Not in the public interest 
Comment:       Agreed. The application is not considered to be in the public interest as  

addressed in the public interest consideration.  
 
Issue:               Inconsistent with the housing strategy 
Comment:        Council’s housing strategy is an informative document for the planning  

documents and is not a matter able to be considered in this assessment.  
 
Issue:               Inadequate internal amenity 
Comment:       The amenity of the boarding rooms with the exception of the undersized 
rooms  

is acceptable under the relevant planning controls/policies. 
 
Issue:               Noise from so many people 
Comment:       The acoustic impacts have been considered and conditions of consent are  

recommended to manage the impacts in the event consent is granted. 
 
Issue:               Not enough room on the street for all the bins 
Comment:       The bins for the proposed development are located in the waste room and are  

collected from the waste room by a private waste collector. 
 
Issue:               No cross ventilation. 
Comment:       Cross ventilation is not a requirement for boarding house rooms. As a result,   

cannot be used as a reason to refuse the application 
 
Issue:               Inconsistent with Community Strategic Plan, with the Climate and  

Renewables Plan, or with the Integrated Transport Strategy. 
Comment:       These documents are informative documents for the planning documents and  

are not matters able to be considered in this assessment. 
 
Issue:               Housing target for Summer Hill is already exceeded 
Comment:       The application is assessed against the relevant planning instruments. The  

consideration of housing targets form part of future strategic consideration 
and  

not a consideration in the assessment of individual development applications. 
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5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
In this instance the proposed development is not considered to undermine the intent of the 
Draft EPI’s. While the proposal doesn’t provide for affordable housing as defined by the EPA 
Act 1979 neither would most of the permitted uses provide for affordable housing and a 
landholder is not forced to develop for affordable housing.  
 
However, suitable decontamination of the site prior to any residential use is a significant 
matter of public interest. The application does not provide sufficient certainty that this will or 
can occur due to the deficiencies in the contaminated land reports. The proposal on that 
basis is inconsistent with the object within s1.3(h) of the EPA Act 1979 in terms of the 
protection of the health and safety of their occupants associated with previous land 
contamination.  
 
Additionally the proposal fails to adequately demonstrate protection of trees on neighbouring 
properties, cater to overland flow paths and the layout/design results in inadequate rooms 
sizes for future occupants. Having regard to the above, the proposal is not considered to be 
in the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
‐ Development Engineering 
‐ Environmental Health 
‐ Heritage Advisor 
‐ Urban Designer 
‐ Urban Forests 
‐ Waste Management 
 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
‐ Traffic Commitee 
 

7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for 
public amenities and public services within the area.  
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8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development 
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, 
Hurlstone Park and Summer Hill. 
 
The impacts of the development are generally considered acceptable subject to deferred 
commencement conditions, however the consent authority lacks the power to grant consent 
due to deficiencies in the contaminated land reports and a failure to satisfy the requirements 
of clause 7 of SEPP 55. The development also nominates a room size for the room labelled 
‘Unit 204’ that exceeds the non-discretionary development standards for boarding room 
sized in clause 30(1)(b) of SEPP ARH. 
 
The application is considered unsupportable due to a failure to meet the jurisdictional tests 
for consent to be issued and refusal of the application is recommended on that basis. 
 

9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, REFUSE Development Application No. DA/2020/1022 for the 
demolition of existing structures and construction of a boarding house containing 97 
boarding rooms (incl on site managers) over 1 basement level of parking at 55, 57 & 
61-63 Smith Street Summer Hill  . 
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Attachment A – Reasons for refusal 
 

1. The application has not provided reports to an acceptable standard to allow the 
consent authority to be satisfied of the tests in clause 7 of State Environmental 
Planning Policy No 55—Remediation of Land. The Consent Authority therefore lacks 
the jurisdictional power to grant consent. 

 
2. The plans submitted with the application indicate that the room labelled “UNIT 204” 

has an area that exceeds the 25m2 standard in clause 30(1)(b) of State 
Environmental Planning Policy (Affordable Rental Housing) 2009. The Consent 
Authority therefore lacks the jurisdictional power to grant consent. 

 
3. The plans submitted with the application indicate that the rooms labelled UNIT G03, 

and UNIT 103 are undersized having regard to clause 29(2)(f) of State Environmental 
Planning Policy (Affordable Rental Housing) 2009 and inconsistent with the 
requirements of Performance Criteria 3 and Design Standard 3.1 within Part 6 of 
Chapter F of the Inner West Comprehensive Development Control Plan (DCP) 2016 
for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and 
Summer Hill. 

 
4. The proposed development involves excavation within the structural root zones of 

trees located on the adjoining properties to the east and the consent authority cannot 
be satisfied that the likely impacts on neighbouring trees are sufficient to maintain 
their long-term retention having regard to the likely impacts of the development which 
is contrary to control c12 in Chapter C part 4 section 6 of the Inner West 
Comprehensive Development Control Plan (DCP) 2016 for Ashbury, Ashfield, 
Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill 

 
5.  The application has not demonstrated that the existing natural overland flows from 

external catchments shall not be blocked or diverted and can be captured and 
catered for within the proposed site drainage system having regard to Clauses 5.20 
and 6.1 of ALEP 2013. 
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Attachment B – Plans of proposed development 
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Attachment C- Without prejudice conditions of consent 
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