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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/0266 
Address 27 Hercules Street ASHFIELD  NSW  2131 
Proposal Strata subdivision of an existing 2 storey commercial building 
Date of Lodgement 21 April 2021 
Applicant Sky Town Planning 
Owner Proprietor of Company Title 
Number of Submissions Nil 
Value of works $0.00 
Reason for determination at 
Planning Panel 

Heritage Item without agreement that works can proceed 

Main Issues Impact on Heritage Item 
Waste Management 
BCA Upgrades 

Recommendation Refusal  
Attachment A Plans of proposed development 
Attachment B Statement of Heritage Significance  
Attachment C BCA Report  
Attachment D Draft conditions in the circumstance the application is approved 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for Strata subdivision of 
an existing 2 storey commercial building at 27 Hercules Street ASHFIELD  NSW  2131. 
 
The main issues that have arisen from the application include:  
 

 Impact to the Heritage Item;  
 Waste Management Practices;  
 BCA building upgrades.  

 
The application was not required to be notified in accordance with the Council’s Community 
Engagement Framework as the application is for strata subdivision only. Inadequate 
information has been submitted with the application to demonstrate the site is suitable for the 
proposed development.  
 
The application is unsupportable and in view of the circumstances refusal of the application is 
recommended. 
 

2. Proposal 
 
Approval is sought to strata subdivide the existing building into 7 lots as follows:  
 

 4 lots located at ground floor;  
 1 lot located partly at ground and partly at basement level;  
 1 lot located partly at ground floor and partly at mezzanine level;  
 1 lot located on the first floor; and  
 Common property - sanitary facilities and stairs.  

 

3. Site Description 
 
The subject site is located on the northern corner of Liverpool Road and Hercules Street, 
Ashfield. The site is legally described as Lot 2 in Deposited Plan 450205. 
 
The site has a frontage to Hercules Street of approximately 5.6 metres and a secondary 
frontage of approximate 34.1 metres to Liverpool Road. 
 
The site supports a two (2) storey commercial building containing seven (7) individual units. 
The adjoining properties support single and two storey commercial buildings.  
 
The subject site is listed as a heritage item, namely item No.208 “Shops, offices and dwelling” 
under Ashfield Local Environmental Plan 2013 (ALEP 2013).  
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Image 1: Site Photo 
 

4. Background 
 

4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & Date 
10.2019.148.1 Unit 7 - Fitout and use of the first floor as a 

gym trading 5.00am to 10.00pm daily 
including signage.  
 

Refused 3 March 2020  

10.2018.217.1 Unit 7 - Change of use to a function centre 
 

Refused 16 July 2019 

10.2016.55.1 Sealing off doorway at the top of stairs – Unit 
7 

Approved 9 May 2016 

 

4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
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Date Discussion / Letter / Additional Information  

21 April 2021 Application lodged 

24 May 2021 Additional information request sent to applicant. The following items 
were requested:   
 

 Architectural plans illustrating the existing layout of the site, 
demolition and new works including any upgrades required by 
the Building Code of Australia (BCA);  

 Details of ongoing waste management.  
  

7 June 2021 Written submission was provided in response to the request for 
information. These details are the subject of this assessment report.  
 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
1.15 of the Environmental Planning and Assessment Act 1979.  
 

5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land; and  
 State Environmental Planning Policy (Infrastructure) 2007.  

 

5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. SEPP 55 requires the consent 
authority to be satisfied that “the site is, or can be made, suitable for the proposed use” prior 
to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially contaminated 
the site. It is considered that the site will not require remediation in accordance with SEPP 55.  
 

5(a)(ii) State Environmental Planning Policy (Infrastructure) 2007 (SEPP 
Infrastructure 2007) 

 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to Liverpool Road, a classified road. Under Clause 101 (2) of SEPP 
Infrastructure 2007, the consent authority must not grant consent to development on land that 
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has a frontage to a classified road unless it is satisfied that the efficiency and operation of the 
classified road will not be adversely affected by the development. 
 
The site has no vehicular access and as such will not impact upon the ongoing operation and 
safety of Liverpool Road. The application is considered acceptable with regard to Clause 101 
of the SEPP Infrastructure 2007.  
 

5(a)(iii) Ashfield Local Environment Plan 2013 (ALEP 2013)  
 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2011: 
 

 Clause 1.2 - Aims of Plan 
 Clause 2.3 - Land Use Table and Zone Objectives 
 Clause 2.6 - Subdivision 
 Clause 2.7 - Demolition 
 Clause 4.3 - Height of buildings 
 Clause 4.4 - Floor space ratio 
 Clause 5.10 - Heritage Conservation 

 
(i) Clause 1.2 – Aims of Plan 
 
The proposal is inconsistent with the relevant aims of the plan, in particular Clause 2(c) as the 
application has not included adequate information to demonstrate that it will not have an 
adverse impact on the environmental and cultural heritage of Ashfield.  
 
(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B4 – Mixed Use under the ALEP 2011. The development is for subdivision 
only and results in no change to the use of the site. The use of each individual unit would be 
subject to separate applications. As such the application is considered acceptable regarding 
Clause 2.3.  
 
(ii) Clause 4.3 – Height of Buildings  
 
The site is located in an area where the maximum height of buildings is 23 metres as indicated 
on the Height of Building Map that accompanies ALEP 2013. No change to the existing 
building height is proposed as part of the development.  
 
(iii) Clause 4.4 – Floor Space Ratio  
 
The site is located in an area where maximum floor space ratio permitted in 3:1 as indicated 
on the Floor Space Ratio Map that accompanies ALEP 2013. No change to the existing gross 
floor area is proposed as part of the development. 
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Clause 5.10 – Heritage Conservation 
 
The subject site is identified as being a heritage item under the provisions of ALEP 2013, 
namely item No.208 “Shops, offices and dwelling”. No architectural plans have been submitted 
with the application to illustrate and confirm the upgrade works that are proposed as detailed 
in the Building Code of Australia (BCA) report submitted with the application.  
 
As no existing or proposed plans have been submitted with the application the proposal has 
not demonstrated that the development has been appropriately designed to minimise impacts 
to the heritage significance of the building in accordance with Clause 5.10(4) of ALEP 2013. 
This matter is discussed further under the heading “Chapter E1, Heritage items and 
Conservation Areas (excluding Haberfield)”. 
 

5(b) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The Draft LEP Amendment contains provisions for amendments to the Clause 1.2 - Aims of 
the Plan and Clause 5.10 – Heritage Conservation and the application was assessed against 
the following relevant clauses of the Draft IWLEP 2020:  
 
(i) Clause 1.2 – Aims of Plan 
 
The proposal is inconsistent with the relevant aims of the plan, in particular Clause 2(j) as the 
application has not included adequate information to demonstrate that it will not have an 
adverse impact on the environmental heritage and surrounding residential amenity.  
 
(ii) Clause 5.10 Heritage Conservation  
 
The application has not provided adequate information to demonstrate it satisfies the 
objectives 1(a) and 1(b) of Clause 5.10 of the Draft IWLEP 2020 as no plans have been 
submitted with the application to demonstrate that the development has been appropriately 
designed to minimise impacts to the heritage significance of the building 
 

5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Comprehensive Inner West Development Control Plan (CIWDCP) 2016 for 
Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.  
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IWCDCP2016 Compliance 
Section 2 – General Guidelines  
A – Miscellaneous  

9 - Subdivision   No – see discussion 
C – Sustainability  

3 – Waste and Recycling Design & Management Standards  No – see discussion 
E1 – Heritage items and Conservation Areas (excluding 
Haberfield) 

 

2 – Heritage Items  No – see discussion 
7 – Subdivision and lot consolidation affecting heritage 
items or in heritage conservation areas   

No – see discussion 

 
Chapter A, Miscellaneous – Part 9 Subdivision  
 
Performance Criteria (PC) 6 and Design Solutions (DS) 6.1 – 6.6 require consideration to be 
given to strata subdivision to ensure lots are appropriately arranged and have all required 
facilities.  
 
The proposal includes strata subdivision into 7 lots with additional areas dedicated for common 
property. Details submitted with the application identify that there is no waste storage area on 
site rather waste is stored on Council land in Fox Lane. As the application is for strata 
subdivision Council must be satisfied that appropriate waste storage is provided on site in 
accordance with DS6.3 and waste must be stored wholly within the site boundaries to ensure 
there are no impacts to the surrounding amenity. As such, the application has not 
demonstrated the subdivision will not adversely impact the amenity of the area as no waste 
facilities are provided on site.  
 
In addition to the above, the Building Code of Australia (BCA) report submitted with the 
application details upgrades will be required to the existing building to meeting the BCA 
standards. The report details the upgrades including ramps to be demolished, installation of 
balustrades and handrails and inclusion of non-habitable areas within the existing building. No 
demolition, existing or proposed plans have been submitted with the application to confirm the 
changes that will be undertaken and proposed use of spaces. Architectural plans were 
requested to illustrate the changes however they were not submitted. Therefore, the 
application has not adequately demonstrated that the proposal will meet the requirements of 
the BCA and inadequate information has been submitted with the application to thoroughly 
assess the proposed strata subdivision. 
 
Therefore, the proposal has not submitted adequate information to demonstrate it has 
appropriate on-site facilities and is appropriate for strata subdivision and as such the proposed 
is inconsistent with Section 2, Chapter A, Part 9 of CIWDCP 2016. 
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Chapter C, Sustainability– Part 3 Waste and Recycling Design & Management Standards  
 
A Waste Management Plan was not submitted with the application and the documentation 
submitted with the application details that waste is stored on Council land in Fox Lane. 
Additional information was requested requiring details of waste management practices to be 
submitted with the application to demonstrate consistency with the relevant provisions in Part 
3 of CIWDCP 2016 however the additional information did not include any information to 
illustrate any waste facilities on site.  
 
Given no Waste Management Plan illustrating sufficient waste storage area is provided wholly 
with the site, the proposed development is not considered acceptable regarding Section 2, 
Chapter 3, Part 3 of CIWDCP 2016. 
 
Chapter E1, Heritage items and Conservation Areas (excluding Haberfield) 
 
The site is listed as a heritage item under the provisions of ALEP 2013, namely item No.208 
“Shops, offices and dwelling”. The application includes internal modifications to the existing 
building as detailed in the BCA report. The modifications appear to include demolition of some 
components including ramps, kitchen facilities and installation of balustrades and new stairs 
including to the existing bay window on the Hercules Street first floor elevation. No demolition, 
existing plans or floor plans have been submitted to illustrate and clarify the works proposed. 
The BCA report and Heritage Impact Statement do not provide clear guidance on the works 
proposed and instead detail potential upgrade options to bring the building into compliance 
with BCA standards. Therefore, a thorough assessment of the proposed development against 
the relevant objectives and controls relating to interior elements of Heritage Items in Part 2.3 
of Chapter E1 could not be undertaken as the proposed works have not been clearly detailed.  
 
In addition to the above, the proposal includes strata subdivision of an existing heritage item. 
Part 7.1 of Chapter E1 contains objectives and controls to ensure subdivision of heritage items 
does not affect their significance. It is considered that strata subdivision of the subject site is 
inconsistent with the relevant objectives and controls as it will impact on the setting of the 
Heritage Item and may result in inconsistent presentation of the façade. This is due to a portion 
of the building above the awning being proposed as part of Lot 5 and common property with 
the rest of the building above the awning being proposed as Lot 7.  
 
Given the above, the proposal is not considered acceptable with regard to the objectives and 
controls contained in Part 2.3 and Part 7 of Section 2 Chapter E1 of CIWDCP 2016.  
 

5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality for the reasons outlined in this report.  
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5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the surrounding locality and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 

5(g)  Any submissions 
 
The application was not required to be notified in accordance with Council’s Community 
Engagement Framework.  
 

5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 

5(i) Inadequate Information  
 
As discussed throughout this report the application has provided inadequate information and 
documentation to illustrate that the development complies with the relevant provisions and will 
not have significant adverse impacts on the amenity of the surrounds. Specifically, the 
following has not been included with the application:  
 

 Architectural plans including demolition plan, existing and proposed floor plans, 
sections and elevations to illustrate the works proposed to the Heritage Item and the 
spaces that will be nominated as non-habitable. 

 A Waste Management Plan detailing the location of waste storage has not been 
included to demonstrate compliance with Section 2, Chapter 3, Part 3 of the CIWDCP 
2016.  

 
As such, the application as submitted lacks information in order to undertake a full and proper 
assessment of some aspects of the application in accordance with the Environmental Planning 
& Assessment Act 1979. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

‐ Heritage; and 



Inner West Local Planning Panel ITEM 11 

PAGE 481 

‐ Building Certification.  
 

6(b) External 
 

The application was not required to be referred to any external bodies.  
 

7. Conclusion 
 

The proposal does not comply with the aims, objectives and design parameters contained in 
Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development Control 
Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park 
and Summer Hill.  
 

The development has not provided adequate information to demonstrate the proposal will not 
result in any significant impacts on the amenity of the surrounding properties and heritage item 
and is not considered to be in the public interest.  
 

The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 

9. Recommendation 
 

That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
refuse Development Application No. DA/2021/0266 for Strata subdivision of an existing 2 
storey commercial building at 27 Hercules Street ASHFIELD  NSW  2131 for the following 
reasons:  
 

1. Inadequate information has been submitted with the application to determine the 
impacts upon the heritage item and as such the development is inconsistent with 
Clause 5.10(5) of Ashfield Local Environmental Plan 2013 and Section 2, Chapter E1, 
Part 2 and 7 of the Comprehensive Inner West Development Control Plan 2016. 
 

2. Inadequate information has been submitted with the application to demonstrate the 
proposed strata subdivision will have waste management facilities and be adequately 
upgraded and as such the development is inconsistent with Section 2, Chapter A, Part 
9 of the Comprehensive Inner West Development Control Plan 2016. 

 

3. The information submitted with the application details no waste storage area is 
provided on site and will result in adverse amenity impacts on the surrounds and as 
such does not comply with Section 2, Chapter 3, Part 3 of the Comprehensive Inner 
West Development Control Plan 2016. 
 

4. The application has failed to adequately demonstrate that the site is suitable for the 
development in relation to section 4.15(1)(c) of the Environmental Planning and 
Assessment Act 1979. 
 

5. The application as submitted has not provided adequate information in order to 
undertake a full and proper assessment of the application in accordance with the 
Environmental Planning & Assessment Act 1979. 
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Attachment A – Plans of Proposed Development  
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Attachment B – Statement of Heritage Impact 
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Attachment C - BCA Report  
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Attachment D – Draft conditions in the circumstance the 
application is approved 
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