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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/0839 
Address 323 King Street NEWTOWN  NSW  2042 
Proposal Alterations and additions to a pub and change in hours of 

operation and increase in patron numbers. 
Date of Lodgement 7 October 2020 
Applicant Kathryn Young (c/o Black Line Studio) 
Owner Ms Kathryn A Young 
Number of Submissions Nil 
Value of works $508,750.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 

Main Issues FSR Variation, Heritage Conservation, Acoustic Amenity, Plan of 
Management and Site History. 

Recommendation Refusal  
Attachment A Without Prejudice Draft Conditions of Consent (if not refused) 
Attachment B Plans of proposed development 
Attachment C Acoustic Assessment 
Attachment D Plan of Management 
Attachment E  Statement of Heritage Significance  
Attachment F  Notice of Determination issued under DA200200553.09 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to a pub and change in hours of operation and increase in patron numbers at 323 
King Street, Newtown (known as ‘Websters Bar’). 
 
The original and revised application were notified in accordance with Council’s notification 
policy. In response, no submissions were received. 
 
The main issues that have arisen from the application include: 
 

 The development exceeds the maximum floor space ratio (FSR) permitted under 
Clause 4.4 of Marrickville Local Environmental Plan 2011 (MLEP 2011) by 
approximately 59.8% or 254.3sqm; 

 The application was not accompanied by a variation request in accordance with the 
provisions under Clause 4.6 of MLEP 2011; 

 The development results in adverse impacts on the heritage significance of the site 
and the surrounding King Street and Enmore Road Heritage Conservation Area 
(HCA) (C2);  

 The development fails to demonstrate that it will have an acceptable impact on the 
acoustic amenity of nearby residential properties; 

 The Plan of Management (POM) submitted omits key details to demonstrate that the 
development can be effectively managed; and 

 The development undermines the pub’s complex site history and existing operative 
consents. 

 
Considering the above issues, it is considered the application is unsupportable and as a 
result, is recommended for refusal. 
 

2. Proposal 
The proposal (as revised) seeks consent for alterations and additions to a pub and change in 
hours of operation and increase in patron numbers. 
 
The proposal in detail is as follows: 
 
Alterations & additions 
 
Ground Floor: 

 Removal of existing kitchen; 
 Alterations to create reconfigured female wash closet (WC), new male WC and 

provision of an accessible WC; 
 Removal of rear stairwell;  
 Provision of a lift; 
 Widening of internal stairs adjacent to King Street entry; 
 Reduction in extent of the existing gaming room; 
 Alterations to create smoking room adjacent to gaming room serviced by expanded 

louvred openings; 
 Alterations and expansion or repair of openings on the western elevation (Eliza 

Street); 
 Alterations to provide new double and fixed panel doors servicing King Street entry; 
 Security shutter provided to external opening adjacent to lift; and 
 Provision of new booth seating and bench seating. 
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First Floor: 
 Alterations to existing female WCs to create unisex WCs, a male WC and accessible 

WC; 
 Removal of rear stairwell; 
 Provision of a lift; 
 Widening of front internal stairs; 
 Relocation of kitchen pass; 
 Provision of new booth seating;  
 Adjustment of existing fixed seating to accommodate widened stairs; and 
 Obscure glazing provided to window adjacent to lift. 

 
Second Floor: 

 Alterations to existing unisex WC to create male and female ambulant toilets and 
accessible toilet; 

 Removal of rear stairwell;  
 Provision of a lift; 
 Widening of central stairwell; 
 Relocation of ductwork; 
 Minor raising of floor of terrace; 
 Minor extension of wall on the north-western boundary; 
 Provision of sliding glazed windows servicing rooftop terrace; 
 Fixed glazing added to corner of rooftop terrace; and 
 Provision of storage area. 

 
Roof: 

 Addition of retractable vergola roof over the existing rooftop terrace; 
 Lift overrun; and 
 New metal screen and raised masonry wall to screen lift over run and relocated 

ventilation duct. 
 
Hours of operation & patron numbers 
 
Second floor/rooftop bar and terrace: 

 Monday to Saturday: 10:00AM to 3:00AM; and 
 Sundays: 10:00AM to 12:00 midnight. 

 
Patrons: 

 Increase in patron numbers to 471 patrons in total as follows: 
o Ground floor: 151 patrons; 
o First floor: 170 patrons; and 
o Second floor/roof terrace: 150 patrons. 

 

3. Site Description 
 
The subject site is known as 323 King Street, Newtown and contains the premises known as 
the ‘Websters Bar’ (formerly known as ‘Oxford Hotel’ and ‘Zanzibar’). The legal description of 
the site is Lot 1 Deposited Plan 177710. The subject property is situated on the north 
eastern corner of King Street and Eliza Street, Newtown, has a frontage to King Street of 
approximately 8m and a frontage to Eliza Street of approximately 35m, with a site area of 
283.1sqm. 
 
The site is occupied by a two (2) part three (3) storey building constructed on a zero lot line 
to all boundaries. The ground floor of the hotel contains a public bar and gaming area 
together with a garbage room and sanitary facilities for males, females and persons with a 
disability. The first floor contains another bar, dining area with a kitchen and sanitary facilities 
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at the rear. The second floor contains a plant room, storage area, sanitary facilities and a 
rooftop bar and terrace. 
 
The ground and first floor of the hotel premises have approval to trade continuously (24 
hours) Mondays to Saturdays and 10:00AM to 12:00 midnight on Sundays. The rooftop bar 
and terrace have approval to trade between the hours of 10.00AM to 10.00PM Mondays to 
Sundays and Public Holidays. The maximum number of patrons permitted within the 
premises at any one time is 270, including 75 within the rooftop bar area. 
 
The site is located within the King Street and Enmore Road Heritage Conservation Area 
(HCA) (C2) under MLEP 2011. The portion of the site fronting King Street is adjoined to the 
immediate northeast by a row of two (2) and three (3) storey attached commercial buildings 
with a continuous awning over the footpath. Those buildings are generally occupied by retail 
uses at the ground floor level, with commercial/residential uses above. 
 
To the south west, on the opposite side of Eliza Street, is a large two storey commercial 
building which is listed as a heritage item under MLEP 2011. The rear of the Newtown 
Courthouse fronts Eliza Street at the rear of that building. To the north (rear) of the site and 
fronting Eliza Street is a building containing two garages which are attached to a premises 
fronting King Street.  
 
Further to the north at 3 Eliza Street is a two-storey dwelling house, and across a right of 
way, is a large two storey building occupied by the Newtown School of Arts, which is also a 
heritage item under MLEP 2011. On the opposite side of King Street is a row of two (2) and 
three (3) storey attached commercial buildings with a continuous awning over the footpath. 
Those buildings are generally occupied by retail uses at the ground floor level, with 
commercial/residential uses above. 
 

 ]  
Figure 1: Zoning Map of the subject site 
(highlighted red). 

Figure 2: Site photo of existing building taken 
from King Street. 

 

4. Background 
 
4(a) Site history 
 
The following application outlines the relevant development history of the subject site:  
 
Application Proposal Decision & Date 
NSW Land & 
Environment Court 
(NSW LEC) 
Appeal. No. 10771 

To extend the hours of operation of the 
Oxford Hotel to 24 hours Mondays to 
Saturdays and 10.00am to 12.00 midnight 
Sundays. 

Appeal upheld on 24/03/1999 

DA200000178 Staged deferred commencement consent Deferred commencement 
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to an application to carry out alterations 
and additions to the Oxford Hotel and an 
application under Section 68 of the Local 
Government Act to use the premises as a 
place of public entertainment approving 
some of the building alterations and 
additions and a deferred commencement 
consent for the use of the premises as a 
place of public entertainment. 

issued 06/12/2000  

DA200200553 Application to carry out alterations to the 
premises and use the roof of the Oxford 
Hotel as a beer garden.  
 

Appeal upheld by NSW LEC 
on 28/10/2003 

DA200200553.07 Application under Section 96 of the 
Environmental Planning and Assessment 
Act to modify Modified Land and 
Environment Court Order No. 10631 of 
2003, dated 7 March 2007, to allow the 
provision of amplified music on the rooftop 
area of the Zanzibar Hotel, increase the 
patron capacity of the roof top area to 130 
persons, increase the overall patron 
capacity of the hotel premises to 500 
persons (inclusive of rooftop patron 
numbers when the rooftop is in use) and 
continue the use of the rooftop area of the 
hotel premises between the hours of 
10.00am to 10.00pm Mondays to 
Wednesdays, Sundays and Public Holidays 
and 10.00am to 12.00 midnight Thursdays, 
Fridays and Saturdays for a further four (4) 
year trial period.  
 

Appeal upheld in part by NSW 
LEC on 24/08/2011 
 
Note: The applicant 
subsequently appealed 
Council’s deemed refusal of 
the application in the Land and 
Environment Court and the 
application was approved, in 
part, by Court Order No. 10147 
of 2011, dated 24 August 
2011, with the application 
approved with a patron 
capacity of up to 360 patrons 
subject to conditions including 
additional management 
measures and subject to a 1 
year trial period which expired 
on 24 August 2012. 
 

DA200200553.08 Application under Section 96 of the 
Environmental Planning and Assessment 
Act to modify Land and Environment Court 
Order relating to Land and Environment 
Court appeal numbers 10895 of 2010, 
10896 of 2010 and 10147 of 2011, dated 
24 August 2011, to extend the trial period 
for extended trading hours of the roof top 
area of the hotel for a further period of two 
years, modify the acoustic screen on the 
roof top terrace and modify condition 5B 
relating to patron numbers.  
 

Part approval/part refusal by 
Council on 12/12/2012 
 
Note: A consolidated consent 
was issued incorporating the 
modifications contained in 
previous NSW LEC Court 
Orders and Council approvals 
under this consent. 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion 
07/10/2020 Application lodged. 
20/10/2020 to 
10/11/2020 

Application notified. 

8/12/2020 Request for information (RFI) letter issued to the applicant requiring the 
following amendments/information: 
 

 Confirmation of details of the proposal, including any increases in 
patron numbers; 

 Provision of revised documentation to correspond with confirmation 
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of any new details of the proposal; 
 Identification of consents and plan of management/s (POM/s) the 

premises currently operates under and seeks to operate under into 
the future, notwithstanding any consent issued under the subject 
application; 

 Clarification and further information with respect to acoustic amenity 
impacts; 

 Provision of a revised and separate Heritage Impact Statement (HIS) 
prepared by a heritage specialist in accordance with the guidance of 
Heritage NSW; 

 Design revisions to the enclosed rooftop terrace structure to lessen 
its heritage conservation impact; 

 Provision of gross floor area (GFA) plans calculated in accordance 
with Clause (Cl.) 4.5 Calculation of floor space ratio and site area 
under MLEP 2011 demonstrating the existing and proposed floor 
space ratio (FSR); and 

 Provision of a Cl. 4.6 request undertaken in accordance with the 
provisions under Cl. 4.6 Exceptions to development standards of 
MLEP 2011. 

11/01/2021 The applicant submitted amended plans and additional information to 
address the above requests made by Council on 08/12/2020.  

19/01/2021 to 
09/02/2021 

Revised application notified. 

 
(i) Discussion 
 
As discussed above, the application as originally submitted appeared to propose alterations 
and additions to the premises, including access and Building Code of Australia (BCA) 
upgrades, in addition the enclosure of the existing rooftop terrace to allow for trade within it 
until 3:00AM on Mondays to Saturdays and until 12:00 midnight on Sundays. However, upon 
review of the documentation submitted, it became apparent that the proposal also sought an 
increase in patron numbers within the whole premises, which was not made explicitly clear 
within the Statement of Environmental Effects (SEE). As such, the applicant was requested 
to clarify this matter within the RFI request, which was undertaken and is detailed under 
Section 2 of this report. 
 
The premises is currently operating under several consents previously issued by Council 
and the NSW Land & Environment Court (NSW LEC), including DA200200553.09. 
DA200200553.09 includes conditions relating to, but not limited to, patron number limits, 
hours of operation for the rooftop terrace, plan of management compliance, operational 
requirements, and security staff details. Therefore, to ensure any consent granted under this 
application did not undermine or contradict these conditions, the applicant was requested as 
part of the RFI to undertake to the following: 

 Identify which consents and plan/s of management (POM/s) the premises currently 
operates under and seeks to operate under into the future, notwithstanding any 
consent issued under the subject application. 

 
The applicant failed to undertake the above request and instead requested that a new 
consent be issued for the whole premises that would supersede the previous consents. 
However, this approach is not considered appropriate, due to the extensive and complex site 
history as previously discussed; which resulted in the imposition of specific conditions to 
ensure the appropriate management of the premises, the protection of community safety and 
acceptable amenity impacts on the surrounds. It is considered the disregarding of these 
conditions poses a risk with respect to these matters, in addition to potentially resulting in 
unforeseen adverse impacts on the locality. 
 
A more suitable approach would be for the proponent to modify DA200200553.09 under 
Section 4.55 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979) for 
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the increase in patron numbers and increased hours of operation for the rooftop terrace; 
which would require the conditions previously imposed with respect to this matter to be 
considered in sufficient detail by the applicant to address the previously mentioned held 
concerns. Further, a concurrent development application (DA) could be lodged for alterations 
and additions to the premises that includes the proposed upgrades to support the increase in 
patron numbers and increased hours of operation for the rooftop terrace.  
 
In any case, as detailed further within this report, the subject application is not supported; 
principally on heritage conservation, acoustic amenity and MLEP 2011 FSR variation 
grounds and therefore, a recommendation for refusal has been made. Notwithstanding, 
Attachment A includes ‘Without Prejudice Draft Conditions of Consent’ if the IWLPP wishes 
to approve the application, which includes a recommended ‘capture all’ condition requiring 
compliance with any existing operative consents issued for the premises, including 
DA200200553.09. 
 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979). 
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land;  
 State Environmental Planning Policy (Infrastructure) 2007; and 
 Marrickville  Local Environmental Plan 2011. 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land and Marrickville Development 
Control Plan 2011 (MDCP 2011) provides controls and guidelines for remediation works. 
SEPP 55 requires the consent authority to be satisfied that “the site is, or can be made, 
suitable for the proposed use” prior to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially 
contaminated the site. It is considered that the site will not require remediation in accordance 
with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy (Infrastructure) 2007 
 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to King Street, which is a classified road. Under Clause 101(2) of 
SEPP Infrastructure 2007, the consent authority must not grant consent to development on 
land that has a frontage to a classified road unless it is satisfied that the efficiency and 
operation of the classified road will not be adversely affected by the development. 
 
The existing premises does not include a vehicle access point from King Street, nor is one 
proposed under the application. As such, the application is considered acceptable with 
regard to Clause 101 of SEPP Infrastructure 2007.  
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5(a)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011 (MLEP 2011): 
 
Control Proposed Compliance 

Clause 1.2  
Aims of Plan 
 

The proposal is considered consistent with the relevant 
aims of the plan, except for the following: 
 

 Clause (Cl.) 2(g) – As demonstrated further 
within this report, the proposal does not 
satisfactorily conserve the cultural heritage of 
the site or surrounds. 
 

No 

Clause 1.8A 
Savings provision 
relating to development 
applications 

During the assessment of the application MLEP 2011 
was amended. The amendments are not relevant to this 
application. 

Yes 

Clause 2.3  
Zone objectives and 
Land Use Table 
 
B2 Local Centre 

The proposal satisfies this clause as follows: 
 

 The property is zoned B2 Local Centre under 
the provisions of MLEP 2011.  

 The proposal is for alterations and additions to 
and the intensification of the use of a pub.  

 A pub is permissible with consent under the 
zoning provisions applying to the land; and 

 The proposal is considered acceptable with 
respect to the relevant objectives of the B2 
Local Centre zone. 

Yes 

Clause 2.7  
Demolition requires 
development consent  

The proposal satisfies the clause as follows: 
 

 Demolition works are proposed, which are 
permissible with consent; and  

 If the application is to be supported, standard 
conditions are recommended in Attachment A 
to manage impacts which may arise during 
demolition. 

 

Yes, subject to 
conditions 

Clause 4.3  
Height of building 
(max. 14m) 

The development complies with the 14m height limit 
prescribed for the site. 
 

Yes 

Clause 4.4 
Floor space ratio  
(max. 1.5:1 
(424.65sqm)) 

Refer to discussion further under 5(a)(iii)(i) below this 
table. 

No 

Clause 4.5 
Calculation of floor 
space ratio and site 
area 

The FSR for the proposal has not been calculated in 
accordance with the clause, as the enclosed rooftop 
terrace has been excluded from the calculations. 
 
This matter is discussed further under 5(a)(iii)(i) below 
this table. 

No 
 

Clause 4.6  
Exceptions to 
development standards 

A Clause 4.6 variation request was not submitted with 
the application. 
 
This matter is discussed further under 5(a)(iii)(ii) below 
this table. 

No 

Clause 5.10 
Heritage conservation  

This matter is discussed further under 5(a)(iii)(iii) below 
this table. 

No 

 
(i) Clause 4.4 – Floor Space Ratio (FSR) 
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The maximum FSR permitted on the site is 1.5:1 or 424.65sqm. The existing building on site, 
which was constructed and in use before the commencement of MLEP 2011, does not 
comply with the maximum permitted FSR, as it contains an FSR of 2.07:1 or 585.2sqm. This 
equates to an existing variation to the standard of 37.8% or 160.55sqm. 
 
The proposal includes new works and built elements to enclose the existing rooftop terrace, 
to assist with acoustic impact mitigation. Such built elements include the provision of sliding 
windows and a vergola roof. These elements would allow for the near complete enclosure of 
the rooftop terrace and it to become an extension of the existing second floor. 
 
As established in the findings under Haralambis Management Pty Ltd v Council of the City of 
Sydney [2013] NSWLEC 1009, it is considered the sliding windows would form an “outer 
wall” and as such, the enclosed rooftop terrace cannot be excluded from GFA calculations, 
notwithstanding for the occasional ability of its windows and roof to be open. 
 
The applicant contends that the enclosure of the rooftop terrace does not constitute 
additional GFA and the alterations and additions do not result in the building’s FSR being 
increased. As such, a Cl. 4.6 request to vary the standard was not submitted. 
 
Overall, with the inclusion of the enclosed rooftop terrace (approximately 96.6sqm), the 
proposal has a total FSR of or 2.4:1 or 679.3sqm. This equates to a proposed variation to 
the standard of 59.8% or 254.3sqm. As it stands, the proposal does satisfy Cl. 4.4(2) of 
MLEP 2011, as the maximum FSR permitted for the site is exceeded and therefore, refusal 
of the application is recommended. 
 
 
(ii) Clause 4.6 – Exceptions to Development Standards 
 
As discussed above, the proposal seeks to vary the maximum FSR permitted on the site 
(1.5:1 or 424.65sqm) by a maximum of 59.8% or 254.3sqm.  Clause 4.6 of MLEP 2011 
allows the varying of development standards in certain circumstances and provides an 
appropriate degree of flexibility to achieve better design outcomes. 
 
Cl. 4.6(3) outlines that development consent must not be granted for development that 
contravenes a development standard unless the consent authority has considered a written 
request from the applicant that seeks to justify the contravention of the development 
standard by demonstrating:  
 

(a)  that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case, and 
(b)  that there are sufficient environmental planning grounds to justify contravening 
the development standard. 

 
The applicant was requested to submit a written request addressing the requirements of Cl. 
4.6 during the assessment of the application. The applicant did not provide a written request 
and instead, contended that the proposal resulted in a reduction of FSR due to internal 
alterations and by contending that the rooftop terrace is unenclosed.  
 
However, as discussed previously, the rooftop terrace is deemed GFA, given that it can be 
effectively enclosed by the proposed sliding windows and operable roof. Further, the 
applicant does not acknowledge the significant FSR breach that the existing development 
currently entails. 
 
As a written request addressing the requirements of Cl. 4.6 has not been submitted, 
development consent must not be granted as per the provisions under Cl. 4.6(4), as the 
consent authority cannot be satisfied that: 
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(i)  the applicant’s written request has adequately addressed the matters required to 
be demonstrated by subclause (3), and 
(ii)  the proposed development will be in the public interest because it is consistent 
with the objectives of the particular standard and the objectives for development 
within the zone in which the development is proposed to be carried out... 

 
Overall, as a written request satisfying the relevant provisions under Clause 4.6 of MLEP 
2011 has not been submitted, consent for the application cannot be granted. As such, the 
application is recommended for refusal. 
 
(iii) Clause 5.10 – Heritage Conservation 
 
The site is located within the King Street and Enmore Road Heritage Conservation Area 
(HCA) (C2) under MLEP 2011. The building on the site is considered a prominent corner and 
contributory building; located at the intersection of King Street and Eliza Street. The building 
on the site is considered to make a positive contribution atheistically, culturally and 
architecturally to the streetscape and locality. 
 
Further, the site is located within close proximity to the following locally listed heritage items 
under MLEP 2011: 
 

 323 King Street, Newtown: ‘Former CBC Bank, including interiors’ – item no. I153; 
 327 King Street, Newtown: ‘Former ANZ Bank, including interiors’ – item no. I154; 

and 
 218 Australia Street, Newtown: ‘Courthouse and former Police Station, including 

interiors’ – item no. I135. 
 
The key and relevant objectives of Cl. 5.10 are to conserve the environmental and cultural 
heritage of the former Marrickville Local Government Area, including the heritage 
significance of items and HCAs and their associated fabric, settings and views. 
 
Concern was raised with respect to following aspects of the original proposal from a heritage 
conservation perspective: 
 

 As sufficient information was not submitted with the application, including a detailed 
HIS, the overall impact of the proposal on the heritage significance of the building 
and its surrounds could not be determined, including impacts to any significant 
internal fabric; and 

 As can be seen from the submitted street view representations, the proposal will 
impact upon views of and to the building, and how it sits within the streetscape. It is 
considered the corner tower element will be reduced in prominence by the vergola 
surrounding it. The proposed structure will obscure the parapet line of the building 
and its corroboration of that line through its relationship with neighbouring buildings. 
Seen from below, the proposed structure – which includes an upward extension of 
the eastern wall of the building appears to adversely impact the appearance of the 
building by imposing an unsympathetic “lid”, uncharacteristic of the skyline and roof 
tops of buildings nearby. 

 
The applicant was requested to address the above concerns through compiling a suitable 
HIS to better understand the significance of the site and the locality, which would better 
inform the redesign of the proposal to ensure its impacts were acceptable. In addition, the 
applicant was requested to considerably reduce the extent and scale of the enclosed rooftop 
terrace structure, whereby it was not visible from the public domain and streetscape and 
ultimately had an acceptable impact on the heritage significance of the site, nearby heritage 
items and the HCA. 
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The revised proposal submitted attempted to address the above concerns, particularly with 
respect to the rooftop terrace structure related impacts. Some of the design revisions 
included the following: 

 Reduction in the height of the vergola by 550mm; 
 Reduction in the pergola perimeter beam depth; 
 Materiality changes including the provision of grey louvres/window frames and a 

galvanised steel structure; 
 Setting back of the columns from inside the parapet by 500mm; 
 Provision of planter boxes to the foot of columns to assist with concealing the 

structure; 
 Removal of the extending vergola eaves; and 
 Reduction of vergola structure to line with adjacent roof. 

 
Notwithstanding the above revisions, it is considered the proposed vergola rooftop structure 
will have an adverse impact on the heritage significance of the site and surrounding HCA, as 
previously described.  
 
The parapets and comprehensive skyline of King Street are central to its aesthetic and 
historic values. The proposal would adversely impact these elements and would appear as 
incongruous anomaly within the streetscape, given the provision of an unsympathetic “lid” 
uncharacteristic of the skyline and roof tops of buildings nearby; which remains a significant 
feature of the revised proposal. Further, insufficient information has been provided to 
determine whether the proposed internal alterations are acceptable from a heritage 
conservation standpoint, as an analysis of the existing internal fabric of the building has not 
been comprehensively carried out. 
 
Overall, given the above impacts resultant from the proposal and the insufficient information 
provided, the proposal does not satisfy Cl. 5.10(a) and (b) of MLEP 2011 and Part 8 
Heritage of MDCP 2011, as it fails to conserve the environmental heritage of Marrickville or 
the heritage significance of the HCA, including its associated fabric, settings and views. As 
such, the application is recommended for refusal. 
 
5(b) Draft Environmental Planning Instruments 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the EP&A Act 1979. 
The proposal generally satisfies the objectives of Draft IWLEP 2020, except for the following 
provisions: 
 

 Draft Clause 1.2(2)(h) Aims of Plan:  The proposal does not protect and conserve the 
environmental and cultural heritage of the site and its surrounds; 

 Draft Zone B2 Local Centre (1) Objectives: The proposal does not conserve and 
enhance the unique sense of place of local centres by ensuring that its design 
integrates with the cultural heritage of the surrounds; 

 Draft Clause 4.4 Floor Space Ratio: As described previously within this report, the 
proposal does not satisfy certain provisions under this Clause; 

 Draft Clause 4.6 Exception to development standards: As described previously within 
this report, the proposal does not satisfy certain provisions under this Clause; 

 Draft Clause 5.10 Heritage Conservation: As described previously within this report, 
the proposal does not satisfy certain provisions under this Clause; and 

 Draft Clause 6.19(e)(iii) and (viii) Design Excellence: Given the external alterations 
proposed to a building on a site which has a minimum 14m height limit under Draft 
IWLEP 2020, this Clause is applicable to the application. In addition, given the 
proposal’s heritage conservation impacts, and as described further below within this 



Inner West Local Planning Panel ITEM 6 
 

PAGE 330 

report, its potential amenity impacts on the surrounds, the proposal does not satisfy 
certain provisions under this Clause with respect to these matters. 

 
As outlined above, the proposal does not satisfy certain draft under Draft IWLEP 2020 and 
as such, is recommended for refusal 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011) 
 
Part of MDCP 2011 Compliance 
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility Yes, subject to conditions if 

supported and to be 
satisfied at Construction 
Certificate (CC) stage 

Part 2.6 – Acoustic and Visual Privacy No – see discussion under 
5(c)(i) below 

Part 2.8 – Social Impact Yes  
Part 2.10 – Parking Yes 
Part 2.16 – Energy Efficiency Yes, subject to conditions if 

supported and to be 
satisfied at Construction 
Certificate (CC) stage 

Part 2.21 – Site Facilities and Waste Management Yes, subject to conditions if 
supported. 

Part 2.24 – Contaminated Land Yes – see discussion 
under 5(a)(i) further above. 

Part 2.25 – Stormwater Management Yes, subject to conditions if 
supported. 

Part 5 – Commercial and Mixed Use Development No – see discussion under 
5(c)(ii) below 

Part 8 – Heritage  No – see discussion further 
above under 5(a)(iii)(iii)  

Part 9 – Strategic Context (Part 9.37 King Street and Enmore 
Road Commercial) (Commercial Precinct 37) 

No – given heritage 
conservation impacts as 
discussed further above 
under 5(a)(iii)(iii). 

 
The following provides discussion of the relevant issues: 
 
(i) Part 2.6 Acoustic and Visual Privacy 
 
Part 2.6 of MDCP 2011 contains objectives and controls relating to acoustic and visual 
privacy and requires specific types of development to satisfy relevant noise criteria. The 
proposed extension of hours for the rooftop terrace, in addition to an increase in patron 
numbers at the premises, has the potential to cause adverse acoustic amenity impacts on 
the surrounds. As such, the proposal is required to demonstrate that it can satisfy the 
relevant noise criteria and provisions under Part 2.6 of MDCP 2011. 
 
The subject premises is located within primarily a commercial precinct. However, under 
current planning controls, surrounding sites located along King Street have the potential to 
be redeveloped for the purposes of shop top housing development. 
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The closest residential property at 3 Eliza Street, Newtown, is located approximately 10m to 
the north of the site. Further, there are additional residential properties that are located to the 
west and north west, varying between approximately 50m to 100m from the site.  
 
Specific provisions under Part 2.6 require consideration of potential impacts in terms of noise 
or the loss of amenity resulting from commercial development. In this regard, an Acoustic 
Assessment undertaken by Koikas Acoustic was submitted with the application. Upon review 
of this assessment, concern was raised with respect to its comprehensiveness and validity 
and as such, a revised Acoustic Assessment was requested. The concerns raised related to 
the following key matters: 
 

 Clarification of the maximum amount of patrons within the whole premises, in 
addition to the rooftop terrace; 

 Confirmation of the number of patrons within the premises when the measurements 
were undertaken; 

 Provision of a revised noise assessment with Transport for NSW (TfNSW) (formerly 
Roads & Maritime Services (RMS)) noise limiter installed in the premises. The dB(A) 
settings of the noise limiter at the time of measurement were requested and noise 
loggers were required to be placed at the nearest residential premises to measure 
actual receiving sound pressure level; 

 Confirmation of how the speakers used within the rooftop terrace area will be limited; 
 Consideration of existing acoustic mitigation conditions under operational consent/s; 
 Confirmation of collective acoustical assessment/impact of all noise emissions, 

including but not limited to noise from patrons on the rooftop, background music, 
internal noise levels and patrons entering and leaving the premises with doors 
opened and closed etc.; and 

 Consideration for the potential for sleep disturbance from maximum noise level 
events from the premises during the night time period. 

 
In response to the above, a revised Acoustic Assessment by Koikas Acoustic was submitted, 
which is included in Attachment C. It concluded that the proposal can satisfy the relevant 
noise criteria and Part 2.6 of MDCP 2011, subject to the following recommendations: 
 

 Up until midnight, the outdoor rooftop vergola awning may be open. The roof must be 
completely closed and sealed between the hours of midnight and 7:00AM, except for 
a small section adjacent to King Street; 

 Windows and doors fronting Eliza Street should remain closed during the entire early 
night and night-time periods;  

 Windows behind the bar storage areas on the ground and first floors (facing Eliza 
Street) should be sheeted up with a minimum 13mm standard plasterboard; 

 Windows and doors fronting King Street may remain open until midnight, however, 
between the hours of midnight and 7:00AM must be kept closed in-between use as 
entry/exit for patrons; 

 Balustrades of the rooftop area should be at least 1.2m high and be of a sealed 
construction (minimal air gaps); 

 The western wall of the rooftop area must be constructed of a minimum 6.38mm 
laminated glass sliding windows. Glazing should extend completely to the underside 
of the awning so that it is completely sealed when the windows are closed. These 
windows may be open during the daytime and evening periods, but must be closed 
between 10:00PM and 7:00AM. All fixed sections around the sliding windows should 
be constructed of the same thickness glazing and sealed completely from ground to 
ceiling; 

 The eastern party wall of the rooftop area under the awning should be treated with 
absorptive materials that possess an NRC of not less than 0.6. Coverage should be 
at least 75% of this surface; 
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 Speakers in the rooftop area should be limited to a specific sound pressure level and 
be only located under the awning area; and 

 Signs are to be posted within the roof top area requesting patrons to lower their 
voices during the night-time period. 

 
Notwithstanding the above, upon review of the revised Acoustic Assessment, concerns were 
still held with respect to its comprehensiveness. In this regard, the following items were not 
included with the revised Acoustic Assessment as follows: 
 

 A representative worst case scenario for patron noise, including background noise for 
the proposed increased in patron numbers within the early morning hours, was not 
provided;  

 The noise criteria provided did not read or was not assessed in-line with the current 
hotel license for the premises (Liquor Licence No. LIQH400104464); 

 Assessment of noise from external sources and how they will be managed to ensure 
there is no disturbance to nearby residential receives, including from but not limited 
to vehicle parking/loading noise and noise generated from patrons (congregated, 
shouting etc.) in Eliza Street; and 

 Assessment of noise from waste management was not undertaken. Further, it was 
not demonstrated how noise from this source will be appropriately managed. 

 
In addition, concerns were raised that the revised POM submitted did not appropriately 
correspond with certain recommendations made within the Acoustic Assessment. This 
matter is discussed further below within this report. 
 
Given the above, it is considered the proposal does not satisfy the relevant provisions of Part 
2.6, including objective (O) O3, as it has not been adequately demonstrated that the 
development will not unreasonably impact on the amenity of nearby residential land uses by 
way of noise. In addition, it is considered the proposal has not satisfied control (C) C7, as it 
has not been confirmed that the development complies with the relevant noise criteria.  
 
(ii) Part 5 Commercial and Mixed Use Development 
 
Part 5.3.1.1 Plan of Management: 
 
Part 5.3.1.1 includes objectives and controls relating to the adoption of comprehensive 
POMs for commercial uses to control their impacts on the amenity of nearby residential 
properties. 
 
A revised POM was submitted with the application. Upon review of this POM, the following 
concerns are raised with respect to its veracity as follows: 
 

 The POM does not reference the most recent iteration of the Acoustic Assessment, 
including but not limited to measures relating to the management of the rooftop 
terrace; 

 The POM does not mention how noise from waste management will be appropriately 
managed, including the disposal of refuse such as bottles, glassware and food 
packaging; and 

 The POM does not outline provision for at least 1 one security personnel to remain 
on the rooftop terrace to manage patrons to ensure minimal disturbance to locality 
between 10:00PM and 3:00AM. 

 
Given the above critical omissions, it has not been demonstrated that the proposal will 
operate in an efficient way without unreasonable amenity impacts on nearby residential 
uses. As such, O64 of Part 5.3.1.1 of MDCP 2011 has not been satisfied. 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 333 

Part 5.3.1.2 Noise and vibration generation  
 
Part 5.3.1.2 includes objectives and controls relating to acoustic mitigation measures to 
avoid adverse noise impacts on nearby residential development. 
 
As discussed earlier within this report, concerns are held with respect to the revised Acoustic 
Assessment. As such, it is considered the proposal does not satisfy certain provisions of this 
Part of MDCP 2011, including: 
 

 O66 – The proposal has not demonstrated that is satisfactorily minimises the impact 
of noise on surrounding residential development; and  

 C75 – It has not been demonstrated that the development complies with the relevant 
noise control guidelines. 

 
Part 5.3.1.4 Hours of operation:  
 
Part 5.3.1.4 of MDCP 2011 contains objectives and controls relating to appropriate hours of 
operation for commercial uses. Provisions within the aforementioned part outline proposed 
hours, which extend beyond traditional hours, are not to unreasonably affect the amenity of 
nearby residential properties, particularly acoustic amenity. 
 
As discussed previously within this report, the ground and first floor of the hotel premises 
have approval to trade continuously (24 hours) Mondays to Saturdays and 10:00AM to 12:00 
midnight on Sundays. The rooftop bar and terrace have approval to trade between the hours 
of 10.00AM to 10.00PM Mondays to Sundays and Public Holidays. 
 
The following hours of operation are proposed for the rooftop bar and terrace: 
 
 

Day Proposed Hours of Operation 
Mondays to Saturdays 10.00AM to 3.00AM 
Sundays 10.00AM to 12:00 Midnight 

 
A review of the operational hours of external rooftop levels or terrace/deck uses within pubs 
on King Street was undertaken and is detailed in the table below: 
 
Address Determination 

No. 
Date of 
Approval 

Approved 
Use 

Proposal 
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Address Determination 
No. 

Date of 
Approval 

Approved 
Use 

Proposal 

324 King 
Street, 
Newtown 

D/2005/2097 
(City of Sydney) 

29 
September 
2020 

Level 1 
Terrace at 
The Bank 
Hotel 

S4.55(2) Modification of 
consent to continue the 
trial trading hours for a 
further 5 years, of the 
terrace located at level 1 of 
the licensed premises 
known as the Bank Hotel. 
The terrace currently has 
consent to operate 24 
hours a day Monday to 
Sunday inclusive. The 
hours of 8.00am – 12.00 
midnight, Monday to 
Sunday inclusive, are 
approved on a permanent 
basis. The terrace area at 
level 1 of the hotel has a 
capacity of 50 patrons until 
12.00 midnight. After 12.00 
midnight the capacity of 
the terrace is limited to 25 
patrons. 

221 King 
Street, 
Newtown 

D/2006/392/F 
(City of Sydney) 

15 January 
2021 

Level 1 
Terrace at 
Coopers 
Hotel 

S4.55 (2) Modification of 
consent to continue the 
trial trading hours for 
Coopers Hotel for the first 
floor terrace from 10.00pm 
to 12.00am (midnight), 
Monday to Saturday and 
ground floor courtyard 
from 10.00pm to 11.00pm, 
Monday to Saturday. 

631 King 
Street, 
Newtown 

DA201900186.
01 (Inner West 
Council) 

21 April 
2020 by 
IWLPP 

Covered 
deck on 
rooftop at 
Sydney Park 
Hotel 

Section 8.2 Application to 
DA201900186. Review 
seeks approval for new 
raised and covered deck 
on the rooftop level of the 
hotel including new toilets 
to be used in conjunction 
with the existing hotel. 
 
Note: Trial hours for a 
period of 12 months for the 
use of the covered deck on 
the rooftop were approved 
under this application as 
follows: 
 

 6:00pm to 10:00pm 
(Thursday to 
Saturday); and 

 6:00pm to 9:00pm 
(Sundays). 
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As demonstrated above, the approved uses of nearby rooftop terraces/decks are generally 
modest in their respective operational hours compared to the subject proposal, in addition to 
containing capacities that are generally lower. 
 
The later use of the rooftop terrace is reliant upon the proposed structure, including a 
vergola roof, to assist with mitigating adverse acoustic impacts. As detailed within this report, 
the structure proposed has an adverse impact on the heritage significance of the site and 
wider HCA and is therefore not supported. 
 
Further, the revised Acoustic Assessment omits key assessment criteria and has not 
unequivocally demonstrated that the proposal will meet the relevant noise criteria and 
ultimately have an acceptable impact on nearby residential receivers. Further, the revised 
POM omits key details and operational measures to manage the late night and early 
morning use of the rooftop terrace.  
 
Considering the above, it is considered the proposal does not satisfy certain provisions of 
this Part of MDCP 2011, including: 
 

 O69 – It has not been demonstrated that the proposed extended hours within the 
rooftop bar and terrace will not cause nuisance to nearby residents; 

 C86 – The application has not satisfactorily demonstrated that the proposed 
development will not unreasonably affect the amenity of nearby residential land uses; 
and 

 C87 – It has not been demonstrated that the use of the rooftop bar and terrace will 
not negatively impact on nearby residential receivers by way of noise, including but 
not limited to from patrons. 

 
5(d) The Likely Impacts 
 
The assessment of the application demonstrates that the proposal will have an adverse 
impact on the locality, particularly from a heritage conservation and acoustic amenity 
perspective. 
 
5(e)  The suitability of the site for the development 
 
The site is zoned B2 Local Centre under MLEP 2011. It is considered that the proposal is not 
suitable for the site, given the uncertainty with respect to acoustic and patron management 
impacts on nearby residential properties. Further, the proposal is considered to result in 
adverse impacts with respect to the heritage significance of the site and HCA. As a result, it 
is considered the site is unsuitable to accommodate the proposed development. 
 
5(f) Any submissions 
 
The original and revised applications were notified in accordance with Council’s Community 
Engagement Framework. In response, no submissions were received. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. The 
proposal was accompanied by inadequate information to demonstrate this, and hence, the 
approval of the application would be contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections and issues raised in those 
referrals have been discussed in section 5 above. 
 

 Building Certification 
 Building Regulation 
 Development Engineering 
 Environmental Health 
 Heritage & Urban Design 
 Resource Recovery 

 
6(b) External 
 
The application was referred to the following external body and issues raised in this referral 
have been discussed in section 5 above. 
 

 NSW Police: No objection raised, subject to conditions which have been included in 
Attachment A if the proposal is approved. 

 

7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
A contribution of $5,087.50 would be required for the development under Marrickville Section 
94/94A Contributions Plan 2014.  A condition requiring that contribution to be paid is 
included within Attachment A if the application is approved. 
 

8. Conclusion 
 
The application has been assessed in accordance with Section 4.15 of the EP&A Act 1979 
and is considered to be unsatisfactory. 
 
The proposal does not comply with the key aims, objectives and design parameters 
contained in Marrickville Local Environmental Plan 2011 and Marrickville Development 
Control Plan 2011.  
 
It has not been demonstrated that the development would not result in significant impacts on 
the amenity of nearby residential properties and the streetscape and is not considered to be 
in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 

9. Recommendation 
 

A. The applicant has not made a written request pursuant to Clause 4.6 of the 
Marrickville Local Environmental Plan 2011 to vary the Floor Space Ratio 
development standard, despite the design including a gross floor area in excess 
of the maximum permissible Floor Space Ratio. The Panel is not able to approve 
the application, regardless of the planning merits.  

 



Inner West Local Planning Panel ITEM 6 
 

PAGE 337 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2020/0839 for 
alterations and additions to a pub and change in hours of operation and increase 
in patron numbers at 323 King Street, Newtown for the following reasons: 

 
1. The applicant has not made a written request pursuant to Clause 4.6 of the 

Marrickville Local Environmental Plan 2011 to vary the Floor Space Ratio 
development standard, despite the design including a gross floor area in excess 
of the maximum permissible Floor Space Ratio. 

 
2. The proposed development is inconsistent and has not demonstrated compliance 

with the Marrickville Local Environmental Plan 2011, pursuant to Section 4.15 
(1)(a)(i) of the Environmental Planning and Assessment Act 1979:  
 
a) Clause 1.2– Aims of Plan; 
b) Clause 4.4 – Floor Space Ratio; 
c) Clause 4.5 - Calculation of floor space ratio and site area; 
d) Clause 4.6 - Exception to development standards; and 
e) Clause 5.10 – Heritage Conservation. 
 

3. The proposed development is inconsistent and has not demonstrated compliance 
with the Marrickville Development Control Plan 2011, pursuant to Section 4.15 
(1)(a)(iii) of the Environmental Planning and Assessment Act 1979:  
 
a) Part 2.6 – Acoustic and Visual Privacy; 
b) Part 5 – Commercial and Mixed Use Development; 
c) Part 8 – Heritage; and 
d) Part 9.37 – King Street and Enmore Road (Commercial Precinct 37). 

 
4. The proposed development is inconsistent and has not demonstrated compliance 

with the Draft Inner West Local Environmental Plan 2020, pursuant to Section 
4.15 (1)(a)(ii) of the Environmental Planning and Assessment Act 1979:  

 
a) Draft Clause 1.2 – Aims of Plan; 
b) Draft Clause 2.3 - Zoning Objectives and Land Use Table; 
c) Draft Clause 4.4 – Floor Space Ratio; 
d) Draft Clause 4.6 – Exception to development standards; 
e) Draft Clause 5.10 – Heritage Conservation; and 
f) Draft Clause 6.19 – Design Excellence. 

 
5. The proposal will result in adverse environmental impacts in the locality, pursuant to 

Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979.  
 

6. The adverse environmental impacts of the proposal mean that the site is not 
considered to be suitable for the development as proposed, pursuant to Section 
4.15 (1)(c) of the Environmental Planning and Assessment Act 1979.  

 
7. The proposal by virtue of its various inconsistencies with the relevant planning 

documents is considered contrary to the public interest, pursuant to Section 4.15 
(1)(d) and (e) of the Environmental Planning and Assessment Act 1979. 
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Attachment A – Without Prejudice Draft Conditions of Consent (if 
not refused) 

 



Inner West Local Planning Panel ITEM 6 
 

PAGE 339 



Inner West Local Planning Panel ITEM 6 
 

PAGE 340 



Inner West Local Planning Panel ITEM 6 
 

PAGE 341 



Inner West Local Planning Panel ITEM 6 
 

PAGE 342 



Inner West Local Planning Panel ITEM 6 
 

PAGE 343 



Inner West Local Planning Panel ITEM 6 
 

PAGE 344 



Inner West Local Planning Panel ITEM 6 
 

PAGE 345 



Inner West Local Planning Panel ITEM 6 
 

PAGE 346 



Inner West Local Planning Panel ITEM 6 
 

PAGE 347 



Inner West Local Planning Panel ITEM 6 
 

PAGE 348 



Inner West Local Planning Panel ITEM 6 
 

PAGE 349 



Inner West Local Planning Panel ITEM 6 
 

PAGE 350 



Inner West Local Planning Panel ITEM 6 
 

PAGE 351 



Inner West Local Planning Panel ITEM 6 
 

PAGE 352 

 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 353 

Attachment B – Plans of proposed development 
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Attachment C- Acoustic Assessment  
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Attachment D – Plan of Management 
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Attachment E – Statement of Heritage Significance  
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Attachment F – Notice of Determination issued under 
DA200200553.09 
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