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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/0797 
Address 8 Yeend Street BIRCHGROVE  NSW  2041 
Proposal Alterations and additions to existing attached dwelling and 

associated works, including plunge pool and tree removal. 
Date of Lodgement 07 October 2020 
Applicant Haven Advocates P/L 
Owner Mr Darren C McSorley 

Mrs Kathleen L McSorley 
Number of Submissions Initial: Nil 
Value of works $125,878.00 
Reason for determination 
at Planning Panel 

Clause 4.6 variations exceed officer delegation 

Main Issues FSR Breach  
Site Coverage Breach 
Landscaped Area Breach 

Recommendation Approval Subject to Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
Attachment D Statement of Significance for the Town of Waterview 

Heritage Conservation Area 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for Alterations 
and additions to existing attached dwelling and associated works, including plunge 
pool at 8 Yeend Street, Birchgrove. 
 
The application was notified to surrounding properties and no submissions were 
received in response to the notification. 
 
The main issues that have arisen from the assessment of the application include:  
 

• Clause 4.6 variation of applicable development standards exceed officer 
delegation. 

 
The assessment issues are acceptable given that the proposal generally complies with 
the aims and objectives of the Leichhardt Local Environmental Plan 2013 and the 
Leichhardt Development Control Plan 2013, and an adequate Clause 4.6 exception 
was submitted to Council to vary each development standard, and therefore, the 
application is recommended for approval.  
 
2. Proposal 
 
The proposal involves: 
 

• Alterations and additions to the existing attached dwelling, generally comprising 
additions to the upper level entry hallway at the front and additions at the rear 
and alterations to the floor plans of the lower and middle levels; 

• A new plunge pool located between the front of the dwelling and the garage 
fronting Yeend Street; and  

• Removal of Cocos palm to facilitate construction of the plunge pool.  
 
3. Site Description 
 
The overall site is a multi-dwelling, residential redevelopment of former shipping 
terminal land undertaken by the NSW Department of Housing and Public Works. The 
whole site was privatised and sold off under the Strata Scheme, 1-43 McKell Street, 
Birchgrove. The site has an area of 17,230sqm. It occupies the area bound by McKell 
Street, Yeend Street, Ballast Point Road and Short Street and includes Challenger 
Place and Lizzie Webber Place.  
 
The specific strata-titled lot (Lot 4 SP 62555) within the overall site that is the subject 
of this application is 223sqm in area and has a frontage of approximately 6.05 metres 
to Yeend Street. It currently accommodates a three-storey terraced house, with similar 
terraced houses located in the row.  
 
The overall site is not a heritage item; however, it is located within a conservation area. 
The site is identified as a flood control lot and is zoned R1 General Residential under 
the Leichhardt Local Environmental Plan 2013. 
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Figure 2: R1 – General Residential Zone – Heritage Conservation Area 
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site 
and any relevant applications on surrounding properties.  
 
Subject Site (8 Yeend Street Birchgrove) 
 
Nil 
 
Surrounding properties 
 
Application Proposal Decision 

& Date 
D/2020/4 Alterations and additions to an existing including a 

second-floor addition and associated works. 
Approved 
13/10/2020 

D/2019/423 Alterations and Additions to two existing terraces, 
combining them into one residence. Construction of 
new interior spaces, lift and roof top terrace at No.23-25 
McKell Street. 

Approved 
04/07/2020 

D/2012/487 Alterations and additions to existing dwelling at ground, 
first and second floor at No. 27 McKell Street. 

Approved 
04/12/2012 

M/2013/40 Section 96 modification of D/2012/487 which approved 
alterations and additions to the existing dwelling. 
Modification consists of an extension to the front of the 
dwelling at No. 27 McKell Street. 

Approved 
02/05/2013 

D/2015/414 Alterations and additions to the existing townhouse, 
including changes to the internal layout, fenestration 

Approved 
13/10/2015 
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and extension at second-floor level. Variation to the 
Floor Space Ratio development standard at No. 5 
McKell Street. 

D/2017/292 Alterations and additions to dwelling including additional 
floor at No. 14 McKell Street. 

Approved 
14/11/2017 

M/2018/199 Modification of D/2017/292 seeking internal layout 
modifications to the ground, first and second floors. No 
external changes are proposed at No. 14 McKell Street. 

Approved 
06/12/2018 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
07/10/2020 Application lodged 
04/12/2020 Council wrote to the applicant, requesting the following additional 

information: 
-  Updated shadow diagrams, depicting all additional shadows 

cast and areas affected by the proposed additions; and 
- A Preliminary Site Contamination Investigation be undertaken 

and submitted to Council. 
05/01/2021 The applicant submitted a geotechnical report depicting a slab being 

located under the proposed plunge pool. 
18/01/2021 The applicant submitted updated shadow diagrams and an amended 

site and landscape plan depicting that the existing slab under the 
planter box is retained and that no excavation is required or proposed 
to construct the plunge pool.  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with 
Section 4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning 
Instruments listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004  
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Leichhardt Local Environmental Plan 2013 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) 
provides planning guidelines for remediation of contaminated land. The LDCP 2013 
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provides controls and guidelines for remediation works. SEPP 55 requires the consent 
authority to be satisfied that “the site is, or can be made, suitable for the proposed use” 
prior to the granting of consent. 
 
Initially, given the history of the site, concerns were raised regarding the proposed 
plunge pool at the front and required excavation. However, the applicant submitted a 
Geotechnical Assessment Report that outlined that the garden bed in which the pool 
is to be located is underlain by a concrete slab. As such, the proposal does not include 
substantial excavation and it is considered that the site will not require remediation in 
accordance with SEPP 55. 
 
However, it is noted that, to ensure compliance with SEPP 55, Council’s 
Environmental Health Officer has recommended conditions to be imposed with any 
consent granted requiring, inter alia, the following: 
 

• Hazardous Materials Survey  
 
Prior to any demolition or the issue of a Construction Certificate (whichever 
occurs first), the Certifying Authority must provide a hazardous materials survey 
to Council. The survey shall be prepared by a suitably qualified Occupational 
Hygienist and is to incorporate appropriate hazardous material removal and 
disposal methods in accordance with the requirements of SafeWork NSW.  

 
A copy of any SafeWork NSW approval documents is to be included as part of 
the documentation. 
 

• Contamination – Retention of Ground Slab  
 
This consent only permits the fit-out and use of the premises with the retention 
of the existing ground slab. Intrusive ground excavations or works that may 
compromise the integrity of the existing ground slab covering the site are not 
approved, and existing ground slabs and hardstand areas must be retained and 
maintained in their original form. 
 
Should any ground slab or hardstand area be damaged or disturbed, an 
appropriately qualified Environmental Consultant must inspect the site 
immediately and determine whether any potential contaminants have been 
disturbed. If preventative works need to be undertaken, a written statement 
prepared by a qualified Environmental Consultant must be provided to Council 
detailing the outcome of this investigation and associated works. 
 

• Contamination – New Evidence 
 
Any new information revealed during demolition, remediation or construction 
works that have the potential to alter previous conclusions about site 
contamination must be immediately notified to the Council and the Certifying 
Authority. 
 

• Contamination – Disposal of Soil 
 
Prior to the issue of an Occupation Certificate, the Principal Certifier must be 
provided with a validation report confirming that all off-site disposal of soil has 
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been classified, removed and disposed of in accordance with the NSW DECC 
Waste Classification Guidelines, Part 1: Classifying Waste (EPA 2014), 
Protection of the Environment Operations (Waste) Regulation 2014 and 
the Protection of the Environmental Operations Act 1997. 

 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any 
consent granted.  
 
5(a)(iii) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 

2017 
 

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 concerns 
the protection of trees identified under the Leichhardt Development Control Plan 2013. 
 
It is proposed to remove a Syagrus romanzoffiana (Cocos Palm) to facilitate the 
construction of the proposed plunge pool. This species is not protected under Council's 
Tree Management Controls and, therefore, the specimen is not considered to be a 
constraint for the application. As such, it is considered that the proposal is compliant 
with the requirements of the Vegetation SEPP. 
 
5(a)(iv) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 

2005 
 
An assessment has been made of the matters set out in Clause 20 of the Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is considered that 
the carrying out of the proposed development is generally consistent with the 
objectives of the Plan and would not have an adverse effect on environmental 
heritage, the visual environment, the natural environment or open space and 
recreation facilities. 
 
5(a)(v) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt 
Local Environmental Plan 2013: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.7 - Demolition 
• Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.10 - Heritage Conservation 
• Clause 6.1 - Acid Sulfate Soils 
• Clause 6.2 - Earthworks 
• Clause 6.3 - Flood Planning 
• Clause 6.4 - Stormwater Management 
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(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R1 - General Residential under the LLEP 2013. 
 
The development is permitted with consent within the land use table. The development 
is consistent with the objectives of the R1 - General Residential zone. 
 

(ii) Clause 2.7 – Demolition 
 
Clause 2.7 of the LLEP 2013 states that the demolition of a building or work may be 
carried out only with development consent. The application seeks consent for 
demolition works. Council’s standard conditions relating to demolition are included in 
the recommendation.  
 

(iii) Clause 4.3A and 4.4 – Landscaped areas for residential accommodation in 
Zone R1 and Floor Space Ratio 

 
The following table provides an assessment of the application against the relevant 
development standards: 
 
Note: The calculations below are relative to the development site, which is 223sqm. 
This is the individual strata lot upon which the affected terrace house is located, but 
does not include the overall allotment, which is very large at approximately 17,230sqm. 
 
Standard Proposal Non-

compliance 
Complies 

Floor Space Ratio 
Maximum permissible: 0.9:1 
or 200.7sqm 

0.55:1 or 
122.3sqm X Yes 

Landscape Area 
Minimum permissible: 15% or 
33.45sqm 

15.01% or 
33.47sqm X Yes 

Site Coverage 
Maximum permissible: 60% 
or 133.8sqm 

36.68% or 
122.3sqm X Yes 

 
The following provides further discussion of the relevant issues: 
 
As outlined in the table above, the proposal complies with the applicable development 
standards if calculated for the individual strata lot upon which it is situated. However, 
the LLEP 2013 does not distinguish strata lots as development allotments for this 
purpose. 
 
Council’s records indicate that the overall “parent” parcel had a compliant floor space 
ratio of approximately 0.696:1 when it was originally approved. However, over time, 
many DA’s and CDC’s (and potentially even unauthorised or exempt developments) 
have increased this floor space ratio to a point where it exceeds the LEP development 
standards.  
 
Although the true extent of exceedance of the development standards is not known, 
given its multi-unit nature and fragmented ownership, Council and the proponent agree 
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that the development will require a Clause 4.6 request to contravene the applicable 
development standards of the LEP. 
 
A written request has been submitted by the applicant in accordance with Clause 
4.6(3) seeking to justify the contravention of the standard, as discussed below. 
 

(iv) Clause 4.6 Exceptions to Development Standards 
 
As stated above, whilst the proposal (calculated for the individual strata lot) achieves 
compliance with the landscaped areas, site coverage and floor space ratio 
development standards, as the subject property is part of a strata subdivision for an 
existing housing estate, there are no records of the existing overall landscaped areas, 
site coverage and floor space ratio for the Strata lot as a whole, and as a consequence, 
it is assumed that the proposal results in a breach of the following development 
standards when applied to the entirety of the Strata lot:  
 

• Clause 4.3A(3)(a) – Landscaped Area for residential development in Zone R1 
• Clause 4.3A(3)(b) – Site Coverage for residential development in Zone R1 
• Clause 4.4 – Floor Space Ratio 

 
Written requests have been submitted to Council in accordance with Clause 
4.6(4)(a)(i) of the Leichhardt Local Environmental Plan, justifying the proposed 
contraventions, which is summarised as follows: 
 
Clause 4.3A(3)(a) – Landscaped areas for residential accommodation in Zone R1 and 
Clause 4.3A(3)(b) – Site Coverage for residential accommodation in Zone R1 
 

• To offset the lack of soft landscaping, a substantial amount of private open 
space is proposed; 

• The proposed variation does not create any adverse impacts on the adjoining 
properties, the streetscape or the character of the locality generally; 

• Landscaped corridor between adjoining properties is maintained; 
• A minor increase to the existing building footprint; 
• No reduction in the amount of deep soil landscaped area is proposed. Only the 

above ground planter box will be replaced with a small pool; 
• The subject dwelling is part of a larger development, which may or may not 

comply with the landscaping and site coverage controls; 
• If the subject dwelling was treated as its own allotment, the proposal would 

comply; 
• The proposal complies with the height controls and FSR contained with the 

DCP if the subject dwelling was treated as its own allotment; 
• Side setbacks are the same as existing; 
• The requirement to comply with the minimum landscaping control is 

unnecessary in this circumstance as the proposal is contextually compatible 
with the surrounding developments and does not result in unreasonable 
amenity impacts to neighbouring properties; 

• The proposed development is compatible with the equivalent existing dwellings 
along Yeend Street; 

• The proposed ground floor element that results in a variation that will not be 
visible will not impact the character of development in the locality; 
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• The proposal is compatible in terms of size, dimensions privacy and solar 
access of private open space, outdoor recreation and landscaping with 
adjoining dwellings;  

• The variation to landscape area will not compromise the character of the area 
and was approved by council before for similar sites within the complex; 

• The density of the development is sustainable within the existing area in 
consideration of the context, proximity to public transport, services, and 
infrastructure, social and environmental qualities of the site; and 

• While the standard has not been virtually abandoned or destroyed, there are 
numerous examples of developments in the LGA, which have been approved 
with non-compliances with the minimum landscape development standard.  

 
It is considered that the development is in the public interest because it is consistent 
with the objectives of the landscaped area development standard in accordance with 
Clause 4.6(4)(a)(ii) of the Leichhardt Local Environmental Plan for the following 
reasons: 
 

• The proposal provides landscaped areas that are suitable for substantial 
tree planting and for the use and enjoyment of residents; 

• The proposal maintains the landscaped areas at the rear and, therefore, 
maintains the landscaped corridor at the rear; 

• The proposal will be compatible with the desired future character; 
• The proposal provides adequate retention and absorption of surface 

drainage water on the site; 
• The proposal, when calculated for the individual strata lot, achieves 

compliance with the landscaped areas, site coverage and floor space ratio 
development standards; and 

• The proposal provides adequate areas for landscaped areas and private 
open space. 

 
It is considered that the development is in the public interest because it is consistent 
with the objectives of the site coverage development standard in accordance with 
Clause 4.6(4)(a)(ii) of the Leichhardt Local Environmental Plan for the following 
reasons: 
 

• The proposal provides landscaped areas that are suitable for substantial 
tree planting and for the use and enjoyment of residents; 

• The proposal maintains the landscaped areas at the rear and, therefore, 
maintains the landscaped corridor at the rear; 

• The proposal is compatible with the desired future character; 
• The proposal provides adequate retention and absorption of surface 

drainage water on the site; 
• The proposal, when calculated for the individual strata lot, achieves 

compliance with the landscaped areas, site coverage and floor space ratio 
development standards; and 

• The proposal provides adequate areas for landscaped areas and private 
open space. 

 
It is considered that the development is in the public interest because it is consistent 
with the objectives of the R1 – General Residential zone in accordance with Clause 
4.6(4)(a)(ii) of the Leichhardt Local Environmental Plan for the following reasons: 
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• The development provides for the housing needs of the community; 
• The development as proposed and as conditioned provides housing that is 

compatible with the character, style, orientation and pattern of surrounding 
buildings, streetscapes, works and landscaped areas; and 

• The development provides landscaped areas for the use and enjoyment of 
existing and future residents. 

 
Clause 4.4 – Floor Space Ratio 
 

• The subject dwelling is part of a larger development which may or may not 
comply with the FSR control. If the subject dwelling was treated as its own 
allotment, the FSR control would be 0.9:1 and the proposal would comply; 

• The design of the development provides a desirable urban form that maintains 
the existing site as a single residence, retains the original principle building 
form; 

• The proposed dwelling has been sympathetically designed to consider the 
amenity and character of the surrounding neighbourhood through its retention 
of the original principle building and modest alterations; 

• The FSR development standard departure does not itself create any adverse 
impact by way of privacy or bulk and scale that could be viewed by neighbours 
or those passing the site within the public domain; 

• No additional amenity impacts arise as a result of the proposal. Amenity to 
adjacent properties (i.e. sunlight, privacy, views) is protected and compliance 
with the solar access controls is achieved; 

• The development achieves the aims and objectives of LLEP 2013; and 
• The proposal satisfies the zone objectives. 

 
The applicant’s written rationale adequately demonstrates compliance with the 
development standards is unnecessary in the circumstances of this case, and that 
there are sufficient environmental planning grounds to justify contravening the 
development standards. 
 
It is considered that the development is in the public interest because it is consistent 
with the objectives of the floor space ratio standard in accordance with Clause 
4.6(4)(a)(ii) of the Leichhardt Local Environmental Plan for the following reasons: 
 

• The development, as proposed and as conditioned, is compatible with the 
desired future character of the area in relation to building bulk, form and 
scale; 

• The development provides a suitable balance between landscaped areas 
and the built form; and 

• The development is acceptable with regard to the bulk and scale of the 
building. 

 
As above, the development is also considered to be consistent with the relevant 
objectives of the R1 zone. 
 
The concurrence of the Planning Secretary may be assumed for matters dealt with by 
the Local Planning Panel. 
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The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements 
of Clause 4.6(3)(b) of the Leichhardt Local Environmental Plan. For the reasons 
outlined above, there are sufficient planning grounds to justify the departure from the 
floor space ratio and site coverage development standards, and it is recommended 
that the Clause 4.6 exceptions be granted. 
 

(v) Clause 5.10 - Heritage Conservation 
 
The subject property is a contributory dwelling located within the Town of Waterview 
Heritage Conservation Area (C4 in Schedule 5 of the LLEP 2013).  
 
The Statement of Significance for the Town of Waterview Heritage Conservation Area 
is attached at Appendix D to this report. 
 
The design of the proposal will ensure the additions will have minimal visibility from 
the public domain. The flat roof form will ensure that the existing gable roof form still 
remains the dominant feature, which is characteristic within the development. 
Therefore, they will not have an impact on the significance of the Town of Waterview 
HCA.  
 
There are no concerns with the proposed timber doors to the north east elevation of 
the lounge room, the timber pergola or the pool, as these will not be visible from the 
public domain, nor are there any concerns with the internal changes.  
 
The new foyer has a proposed 700mm high parapet. This will sit adjacent to the 
existing gable roof form and will be visible from the public domain because of its height. 
The parapet is inconsistent with control C7 of Part C2.2.2.5 of the LDCP 2013 as it will 
not conserve the established rhythm of the gable roofs in the north eastern elevation 
of the site with its skillion roof form. The addition will also not preserve the consistency 
in the built form, which is contrary to control C10 of Part C2.2.2.5 of the LDCP 2013. 
The section drawings show minimal floor to ceiling heights to the addition of just over 
2.4 metres, and therefore, there is no scope to reduce the floor to ceiling heights. As 
such, to reduce the impact, it is recommended that the height of the parapet to the 
foyer be lowered by half, i.e. 350mm, to reduce the visual impact the proposed 
rectangular shape will have on the rhythm of the adjacent gable roof forms.  
 
With regard to the proposed materials, the brick wall to the proposed addition to 
accommodate the new kitchen is proposed to match the existing. Windows and 
weatherboards are proposed to be timber and coloured to match the existing colour 
scheme, which is acceptable.  
 
As a result, the proposal is, generally, acceptable from a heritage perspective as it will 
not detract from the heritage significance of the Town of Waterview Heritage 
Conservation Area providing the design change, recommend by Council’s heritage 
officer and reproduced below, is implemented. This would ensure that the 
development is in accordance with Clause 5.10 Objectives 1(a) and (b) of the LLEP 
2013 and the relevant objectives and controls of the LDCP 2013. 
 

Recommended Design change condition: 
The height of the parapet to the foyer is to be lowered by 350mm to reduce the 
visual impact on the rhythm of the adjacent gable roof forms. 
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(vi) Clause 6.1 – Acid Sulfate Soils 
 
The lot is identified as class 5 acid sulphate soils; however, the proposed modifications 
are not likely to affect the water table as set out in the Clause.  
 

(vii) Clause 6.2 – Earthworks 
 
No excavation below ground level proposed. As outlined in Section 5(a)(i) above, the 
application merely proposes removal of the soil within an existing planter box to 
accommodate the proposed plunge pool, which will be constructed above an existing 
slab. 
 

(viii) Clause 6.3 - Flood Planning 
 
The proposal generally complies with this clause. Council’s Development Engineer 
has assessed the proposal and raised no concerns regarding the proposal.  
 
It is noted that, whilst the Strata lot is a flood control lot, the subject property at 8 Yeend 
Street is located some distance from the areas of flooding. 
 
On this basis, flood planning requirements of the LDCP 2013 are met. 
 

(i) Clause 6.4 – Stormwater Management 
 
The proposal generally complies with this clause. Council’s Development Engineer 
has assessed the proposal and raised no concerns regarding the proposal, subject to 
conditions, which are included in Appendix A. 
 
5(b) Draft Environmental Planning Instruments 
 
The NSW government has been working towards developing a new State 
Environmental Planning Policy (SEPP) for the protection and management of the 
natural environment. The Explanation of Intended Effect (EIE) for the Environment 
SEPP was on exhibition from 31 October 2017 until 31 January 2018. This 
consolidated SEPP proposes to provide a single set of planning provisions for 
catchments, waterways, bushland and protected areas. Changes proposed include 
consolidating seven existing SEPPs including Sydney Regional Environmental Plan 
(Sydney Harbour Catchment) 2005. The proposal is consistent with the provisions of 
the draft Environment SEPP. 
 
5(c  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 
and accordingly is a matter for consideration in the assessment of the application 
under Section 4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020, with the exception of the 
amended objectives of the floor space ratio development standards under Clause 4.4 
of the Draft IWLEP 2020, are not relevant to the assessment of the application.  
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Given that the proposal seeks to contravene the FSR development standard, the 
written request in accordance with Clause 4.6(4)(a)(i) of the current LEP, the proposed 
contravention of the floor space ratio development standard has been assessed 
against the amended objectives as outlined in Section 5(a)(v) above and the 
development is considered acceptable having regard to the provisions of the Draft 
IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the 
relevant provisions of the Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
B3.1 Social Impact Assessment  Yes 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

Yes 

  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.3 Alterations and additions Yes – Refer to Section 

5(a)(v)(v) above. 
C1.4 Heritage Conservation Areas and Heritage Items Yes – Refer to Section 

5(a)(v)(v) above. 
C1.5 Corner Sites N/A 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design N/A 
C1.10 Equity of Access and Mobility N/A 
C1.11 Parking N/A 
C1.12 Landscaping Yes 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management Yes 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep 
Slopes and Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 
Part C: Place – Section 2 Urban Character  
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C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes 
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes – Refer to 

discussion below. 
C3.3 Elevation and Materials  Yes – Refer to Section 

5(a)(v)(v) above. 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  N/A 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  Yes – Refer to 

discussion below. 
C3.10 Views  N/A 
C3.11 Visual Privacy  Yes – Refer to 

discussion below. 
C3.12 Acoustic Privacy  Yes – Refer to 

discussion below. 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
Part C: Place – Section 4 – Non-Residential Provisions N/A 
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management Yes 
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes  
D2.4 Non-Residential Development  N/A  
D2.5 Mixed Use Development  N/A 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management  Yes 
E1.1 Approvals Process and Reports Required with 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  N/A 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  N/A 
E1.2.4 Stormwater Treatment  Yes 
E1.2.5 Water Disposal  Yes 
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  Yes 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
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E1.3.2 Foreshore Risk Management  N/A 
 
The following provides discussion of the relevant issues: 
 
Part C3.2 Site Layout and Building Design 
 
Building Location Zone (BLZ): 
 
The proposed additions to the front and rear on the upper level are located along the 
north-western boundary and adjacent to the existing building. As such, the proposal 
does not result in changes to the existing front and rear setback, and therefore, does 
not result in a change to the existing BLZ. 
 
Side Boundary Setbacks: 
 
The proposed additions to the front and rear on the upper level along the north-western 
boundary will have a nil side setback to this boundary. With regard to the addition at 
the front, the proposed wall height is approximately 3.3 metres, and as such, pursuant 
to control C7 of this part the LDCP 2013, a side setback of 290mm is prescribed. The 
wall height of the addition to the rear is approximately 8 metres, and as such, a side 
setback of 3 metres is prescribed. Pursuant to control C8 of this part, where a proposal 
seeks a variation of the side setback control graph, various requirements need to be 
met. These are assessed below: 
 
a) The development is consistent with relevant Building Typology Statements as 

outlined within Appendix B – Building Typologies of the LDCP2013 and complies 
with streetscape and desired future character controls. 
 
Comment: The alterations and additions raise no issues that will be contrary to the 
Building Typologies Statements prescribed in the LDCP 2013. The proposal also 
complies with the objectives and controls set out in the distinctive neighbourhood 
character controls. 
 

b) The pattern of development is not adversely compromised. 
 
Comment: The proposed works will not compromise the existing pattern of 
development within the area.  
 

c) The bulk and scale of the development has been minimised and is acceptable. 
 
Comment: The bulk and scale is acceptable and is minimised by floor-to-ceiling 
heights of approximately 2.27 metres, which is consistent with the existing floor to 
ceiling heights along this boundary. 

 
d) The proposal is acceptable with respect to applicable amenity controls, e.g. solar 

access, privacy and access to views. 
 
Comment: As outlined below, the proposed additions will have no adverse amenity 
impacts onto adjoining sites with regard to visual and acoustic privacy and views. 
Further, it is noted that the additional shadows cast by the addition to the rear are 
acceptable. As such, it is considered that the proposed variation with the 
prescribed side boundary setback is acceptable with regard to this requirement. 



Inner West Local Planning Panel ITEM 4 
 

PAGE 178 

 
e) The proposal does not unduly obstruct adjoining properties for maintenance 

purposes. 
 
Comment: Access for maintenance purposes for adjoining properties is not 
affected by the proposed additions. 
 

Part C3.9 Solar Access 
 
The following solar access controls apply with regard to solar access of adjoining 
properties: 
 

• C14 - Where the surrounding allotments side boundary is 45 degrees from true 
north and therefore the allotment is not orientated north/south or east/west, 
glazing serving main living room shall retain a minimum of two hours of solar 
access between 9am and 3pm at the winter solstice.  

• C15 - Where surrounding dwellings currently receive less than the required 
amount of solar access to the main living room between 9am and 3pm during 
the winter solstice, no further reduction of solar access is permitted. 

• C18 - Where surrounding dwellings have east/west facing private open space, 
ensure solar access is retained for two and a half hours between 9am and 3pm 
to 50% of the total area (adjacent to living room) during the winter solstice.  

• C19 - Where surrounding dwellings currently receive less than the required 
amount of solar access to their private open space between 9am and 3pm 
during the winter solstice, no further reduction of solar access is permitted. 

 
The submitted shadow diagrams depict that there will be additional shadows cast onto 
the glazing serving main living rooms at No. 19 McKell Street at 11am and No. 21 
McKell at 10am. However, given that not the entire glazed area is overshadowed 
during those times, the proposal is not contrary to control C14 and acceptable with 
regard to this requirement. 
 
The shadow diagrams also depict that the proposed addition to the rear will result in 
additional shadows cast onto the POS adjacent to the living area at No. 21 McKell 
Street of approximately 3.7sqm at 10am during the winter solstice. However, it is noted 
that Council recently approved a DA (D/2020/4) at No. 21 McKell Street and shadow 
diagrams that were submitted as part of this application depicted that, with the 
exception of the area under the awning, the area is already overshadowed (Figure 1). 
As such, the proposal will only result in an additional overshadowing of approximately 
1.6sqm.   
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Figure 3: Shadow diagram 
at 10am during winter 
solstice at 21 McKell Street. 
Submitted by applicant as 
part of D/2020/4. 

 
Further, the addition to the rear also results in additional shadows cast to the POS at 
No. 10 Yeend Street of approximately 1.9sqm at 1pm and approximately 0.5sqm at 
2pm during the winter solstice. 
 
Given that both sites, No. 10 Yeend Street and No. 21 McKell Street, currently, do not 
receive the required solar access to the POS, and the proposal results in a further 
reduction, the proposal does not comply with control C19. As such, the proposal has 
been assessed against the relevant parts of the Planning Principle regarding sunlight 
established in The Benevolent Society v Waverley Council [2010] NSWLEC 1082, 
which is outlined below: 
 

• The ease with which sunlight access can be protected is inversely proportional 
to the density of development. At low densities, there is a reasonable 
expectation that a dwelling and some of its open space will retain its existing 
sunlight.  
 
Comment: The subject site is located within an area of medium density. 
However, it is noted that the proposal will retain the majority of existing solar 
access of adjoining sites. 
 

• The amount of sunlight lost should be taken into account, as well as the amount 
of sunlight retained. 
 
Comment: Given that the POS at No. 10 Yeend Street, currently, only receives 
sunlight to about 2.3sqm at 1pm and 8.8sqm at 2pm, the proposal, when 
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calculated as a percentage, whilst only retaining 17% of solar access at 1pm, 
94.3% is retained at 2pm. Overall, 77% of the existing solar access is retained. 
With regard to the additional shadows cast to the POS at No. 21 McKell Street, 
the area overshadowed at 10am is relatively small and, at other times, no 
additional shadows are cast onto the POS of this property.  
 

• Overshadowing arising out of poor design is not acceptable, even if it satisfies 
numerical guidelines. The poor quality of a proposal’s design may be 
demonstrated by a more sensitive design that achieves the same amenity 
without substantial additional cost, while reducing the impact on neighbours. 
 
Comment: As outlined in other sections of this report, the design of the 
proposed additions is, in principle, acceptable. Further, the POS at the Yeend 
and McKell Street properties affected are significantly lower than the ground / 
upper levels at the Yeend Street frontage. As such, it is difficult to maintain the 
existing solar access.  
 

• For private open space to be assessed as receiving adequate sunlight, regard 
should be had of the size of the open space and the amount of it receiving 
sunlight.  
Comment: The size of the POS at No. 21 McKell Street is approximately 36sqm. 
The size of the POS at No. 10 Yeend Street is approximately 43sqm. It is noted 
that the POS of both sites currently receive relatively little sunlight during the 
winter solstice. The additional areas overshadowed by the proposal, as outlined 
above, are marginal and acceptable. 
 

Part C3.11 Visual Privacy 
 
The proposal generally complies with this part. The proposed new window to the rear 
elevation services the kitchen, which is not a living room. As such, the following control 
applies of this part of the LDCP 2013 applies: 
 

C7 “New windows should be located so they are offset from any window (within 
a distance of 9m and 45 degrees) in surrounding development, so that an 
adequate level of privacy is obtained/retained…”. 
 

Whilst the proposed window is directly aligned with windows on adjoining properties 
to the rear at McKell Street, these windows are located approximately 15 metres away 
from the proposed window. As such, the proposal is not contrary to this control and 
acceptable regarding the intent and objectives of this part of the LDCP 2013. 
 
Part C3.12 Acoustic Privacy 
 
The proposal generally complies with this part. With regard to the proposed plunge 
pool at the front, to ensure that adjoining sites are not adversely affected, a condition 
is included in Appendix A, requiring that  
 

“Noise levels associated with the operation of the pool/spa pumping units must 
not exceed the background noise level (L90) by more than 5dBA above the 
ambient background within habitable rooms of adjoining properties. Pool plant 
and equipment must be enclosed in a sound absorbing enclosure or installed 
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within a building so as not to create an offensive noise as defined under the 
Protection of the Environment Operations Act 1997 and Protection of the 
Environment Operations (Noise Control) Regulation 2008.  
 
Domestic pool pumps and filters must not be audible in nearby dwellings 
between 8:00pm to 7:00am Monday to Saturday and 8:00pm to 8:00am 
Sundays and Public Holidays.” 

 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with Council’s policy for a period of 14 days 
to surrounding properties. No submissions were received in response to the 
notification. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of 
the relevant Environmental Planning Instruments, and by Council ensuring that any 
adverse effects on the surrounding area and the environment are appropriately 
managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
The application was referred to the following internal sections / officers and issues 
raised in those referrals have been discussed in section 5 above. 
 

- Development Engineer 
- Heritage Officer 
- Arborist 
- Environmental Health Officer 

 
7. Section 7.11 Contributions/7.12 Levy  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $629.39 would be 
required for the development under Schedule 2 of the ‘Former Leichhardt Local 
Government Area Section 7.12 Development Contributions Plan 2020’. A condition 
requiring that contribution to be paid is included in the recommendation. 
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8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters 
contained in the Leichhardt Local Environmental Plan 2013 and Leichhardt 
Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the 
adjoining properties or the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval, subject to the imposition of 
appropriate conditions. 
 
9. Recommendation 
 
A. The applicant has made written requests pursuant to Clause 4.6 of the Leichhardt 

Local Environmental Plan 2013 to vary Clauses 4.3A and 4.4 of the Plan. After 
considering the request, and assuming the concurrence of the Secretary, the Panel 
is satisfied that compliance with the standards is unnecessary in the circumstances 
of the case and that there are sufficient environmental planning grounds to support 
the variations. The proposed development will be in the public interest because the 
exceedance is not inconsistent with the objectives of the standards and of the zone 
in which the development is to be carried out. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council 
as the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent Development Application No. DA/2020/0797 
for Alterations and additions to existing attached dwelling and associated works, 
including plunge pool at 8 Yeend Street BIRCHGROVE  NSW  2041 subject to the 
conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards 
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Attachment D - Statement of Significance for the Town of 
Waterview Heritage Conservation Area 
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