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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA/2020/0420 
Address 29 Tupper Street ENMORE NSW 2042 
Proposal To construct a residential flat building with basement parking 
Date of Lodgement 5 June 2020 
Applicant TUPPMORE PTY LTD 
Owner Tuppmore Pty Ltd 
Number of Submissions 20 
Value of works $3,125,107 
Reason for determination at 
Planning Panel 

• Development to which State Environmental Planning Policy 
No. 65 applies and is 4 storeys in height 

• Number of submissions is greater than 10 
Main Issues • Non-compliant building setbacks 

• Insufficient mobility car parking spaces 
Recommendation Approved with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
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1. Executive Summary

This report is an assessment of the application submitted to Council to construct a residential 
flat building with basement parking at 29 Tupper Street, Enmore.  

The application was notified to surrounding properties and 20 submissions were received in 
response to the notification. 

The main issues that have arisen from the application include: 

• Non-compliance with the building separation requirements of the Apartment Design
Guide, and non-compliance with the building setback requirements of Marrickville
Development Control Plan 2011; and,

• Insufficient mobility car parking spaces.

Despite the variations noted above, the proposal generally complies with the aims, objectives, 
and design parameters contained in the relevant State Environmental Planning Policies, 
Marrickville Local Environmental Plan 2011, and Marrickville Development Control Plan 2011. 

The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development are considered to be 
acceptable, given the context of the site and the desired future character of the precinct.  

The application is suitable for consent subject to the imposition of appropriate terms and 
conditions.  

2. Proposal

The application seeks development consent to construct a residential flat building comprising 
eight dwellings. The proposal consists of two buildings with a partially underground common 
car parking area containing 11 parking spaces (including three accessible spaces). Associated 
site works, including tree removal and landscaping, and public domain works are also 
proposed.  

The front building presents as two attached terrace-style dwellings. This building contains two 
x three-bedroom dwellings that are each three storeys in height with an additional basement 
level.  

The rear building presents as a four storey residential flat building. This building contains six 
dwellings comprising five x two-bedroom units and one x three-bedroom unit.   

3. Site Description

The subject site is located on the eastern side of Tupper Street, between Stanmore Road and 
Newington Road, Enmore. The site consists of one allotment and is generally rectangular in 
shape with a total area of 978 sqm and is legally described as 29 Tupper Street Enmore. 

The site has a frontage to Tupper Street of 16.2 metres. The site is not affected by any 
easements. 

The site is currently vacant, but previously supported a two storey dwelling. The adjoining 
properties support three and four storey residential flat buildings and single and two storey 
dwellings.  
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A number of mature prescribed trees are located on the site, adjoining properties, and the 
adjacent road reserve. 
 

  
Zoning map Aerial image 

 
4. Background 
 
4(a) Site history 
 
The following outlines the relevant development history of the subject site: 
 

Application  Proposal  Date  
PDA/2020/0026 Construction of a residential flat building containing 8 

dwellings, with basement parking. Tree removal, 
landscaping, and associated works.  

13 March 2020 – 
written advice 
issued 

 
There are no other relevant applications on surrounding properties.  
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  
5 June 2020 Application lodged.  
18 June to 9 July 2020 Application notified.  
21 September 2020 Request for information (RFI) letter issued requesting the following 

amendments and/or additional information: 
• Design revisions to address streetscape, site interface, communal 

open space, amenity, and car parking area concerns; 
• Additional information to demonstrate compliance with FSR; 
• Amended solar access and overshadowing diagrams 

demonstrating compliance; 
• Design revisions to ensure adaptable dwellings meet relevant 

requirements; and, 
• Amendment of demolition plan to accurately reflect existing 

structures. 
12 October 2020 The following was submitted by the applicant in response to the request for 

information: 
• Amended architectural plans;  
• Arborist statement; and, 
• Traffic Engineer’s statement. 

28 October 2020 Council requested the following additional information: 
• Hourly elevational shadow diagrams for March and September for 

the southern adjoining property; and,  
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• Existing shadow diagrams based on the dwelling that was 
previously located on the site. 

6 November 2020 Additional shadow diagrams were submitted by the applicant.  
16 December 2020 Council requested that the following items be addressed by way of 

amended plans: 
• Design revisions to ensure vehicle ramp compliance with the 

relevant Australian Standards; 
• Design revision to the southern boundary wall to mitigate adverse 

site interface impacts to the adjoining property; and,  
• Clarification of the proposed maximum building height and details 

of any proposed lift overruns.  
13 January 2021 Additional information was submitted by the applicant confirming the 

proposal complies with the maximum building height development 
standard. Amended plans were also submitted to address the vehicle ramp 
grade and boundary wall concerns.  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
1.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. MDCP 2011 provides controls and 
guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially contaminated 
the site. It is considered that the site will not require remediation in accordance with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy No 65 —Design Quality of 

Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction, and aesthetics.  
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
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explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 
3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Clause 6A of the SEPP, certain 
requirements contained within MDCP 2011 do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 

• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part 

of the communal open space for a minimum of 2 hours between 9.00am and 3.00pm 
on 21 June (mid-winter). 

 
Comment: The proposal does not comply with the ADG requirement with respect to this 
matter, instead providing a communal open space (COS) at the rear of the site with an area 
equal to approximately 14% of the site area. Notwithstanding, the development is considered 
acceptable with respect to the objectives of this Part of the ADG as follows: 
 

• The two apartments located in the front building are each provided with a ground level 
private open space (POS) measuring approximately 34m2 and 40m2, respectively. 
These apartments and their POSs have been designed and located to be amenable 
and receive adequate solar access, and have been provided with appropriate 
amenities such that it is considered unlikely that the occupants of these apartments 
will use the COS, or will use the COS less frequently. Consequently, it is considered 
likely that the occupants of the six apartments in the rear building will be the main users 
of the COS. Despite the numerical non-compliance, the COS is considered to be of a 
size commensurate with the six apartments likely to use the space; 

• The proposed COS is consolidated into a well-designed and usable area. It has 
dimensions that allow for a variety of uses, and it is appropriately located at the rear of 
the site to reduce any significant adverse visual and acoustic privacy impacts to the 
proposed apartments; 

• The COS consists entirely of deep soil landscaping, with the exception of pathways 
and communal facilities (kitchen and BBQ area); 

• The COS has been appropriately located on the site to ensure it receives adequate 
solar access in accordance with the ADG requirements. Additionally, the proposed 
landscaping provides sufficient shade and shelter from the elements; and, 

• The COS has been designed to maximise safety as the adjacent apartments have 
been designed to overlook the COS via windows to habitable rooms and balconies. 
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Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

650m2 - 1,500m2 3m 7% 
 
Comment: The development complies with the above requirement, providing an area of deep 
soil equal to 14% of the site area. The minimum dimension of 3m is also satisfied by the 
proposal.  
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Room Types  Minimum Separation  
Up to 12 metres (4 storeys) 
Habitable rooms and balconies 6 metres  
Non-habitable rooms  3 metres 

 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Room Types Minimum Separation 
Habitable rooms/balconies to habitable rooms/balconies 12 metres 
Habitable rooms/balconies to non-habitable rooms 9 metres 
Habitable rooms/balconies to blank walls 6 metres 
Non-habitable rooms to non-habitable rooms 6 metres 
Non-habitable rooms to blank walls 3 metres 
Blank walls to blank walls Nil  

 
Comment: The development proposes the following separation distances between the 
proposed buildings and the site boundaries: 
 

Room type Required Proposed  Compliance  
Habitable rooms and balconies 6 metres Front building 

Side (north) – min. 2.5m  
Side (south) – min. 2.5m 
 
Rear building 
Side (north) – min. 3m 
Side (south) – min. 3m 
Rear (east) – min. 8.5m 

 
No  
No 
 
 
No 
No 
Yes 

Non-habitable rooms 3 metres Front building 
Side (north) – min. 2.5m 
Side (south) – min. 2.5m 
 
Rear building 
Side (north) – 3m  
Side (south) – 3m 
Rear (east) – 8.5m  

 
No  
No 
 
 
Yes 
Yes 
Yes  
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As demonstrated in the table above, the development proposes variations to the minimum 
separation requirements to the side boundaries at both the front and rear building. Despite the 
numerical non-compliances, the proposed development is considered to generally satisfy the 
relevant objectives of the ADG and is considered acceptable for the following reasons: 
 

• The development has been appropriately designed and orientated to maximise visual 
privacy between the proposed buildings and neighbouring buildings. The apartments 
have been designed to generally face towards the street or the rear of the site, with 
the central apartments (front apartments of the rear building) orientated to face north 
to generally align with the break between the two buildings on the neighbouring 
northern site to reduce adverse privacy impacts;  

• The development has been appropriately located on the site and provided with 
adequate building setbacks to ensure the neighbouring properties receive adequate 
solar access in accordance with the requirements of MDCP 2011; 

• Where non-compliant distances are proposed, the development generally provides 
appropriate privacy treatments to mitigate any significant adverse visual privacy and 
overlooking impacts, including minimum sill heights of 1.8m from the FFL, obscure 
glazing, and/or offsetting the windows and balconies to those on neighbouring 
properties. The proposal is considered acceptable in this regard; and, 

• The ground floor dining room windows and the second floor bedroom windows on the 
north and south elevation of the front building align with windows and balconies of the 
neighbouring properties and have the potential to cause adverse privacy impacts. It is 
recommended that a condition be imposed requiring these windows to be provided 
with obscure glazing to reduce adverse privacy impacts. 

 
Regarding the separation between the two buildings on the site, the application provides the 
following: 
 

Room type Required Proposed  Compliance  
Habitable rooms/balconies to habitable rooms/ 
balconies 

12 metres 7.8m No 

Habitable rooms/balconies to non-habitable rooms 9 metres 7.8m No  
Habitable rooms/balconies to blank walls 6 metres 7.8m Yes  

 
The non-compliances occur at the first and second floor and involve a bedroom (habitable) 
and bathroom (non-habitable) window of the front building and two bedroom (habitable) 
windows of the rear building, respectively. Despite the non-compliance, the separation is 
considered unlikely to cause any significant adverse reciprocal privacy impacts as the two 
bedroom windows of the rear building each have a sill height of approximately 1.8m above the 
FFL and are both provided with obscure glazing to limit adverse privacy impacts. Additionally, 
each of the windows are offset to reduce any direct sightlines into the rooms. 
 
Given the above, the proposal is considered to address the relevant objectives of the ADG 
and the development is generally acceptable. 
 
Vehicle Access 
 
The ADG prescribes design guidance on the provision of vehicle access points: 
 

• Vehicle access points are designed and located to achieve safety, minimise conflicts 
between pedestrians and vehicles, and create high quality streetscapes. 

 
Comment: The development complies with the above requirements and is considered 
acceptable.  
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Bicycle and Car Parking 
 
The ADG prescribes the following car parking rates dependent on the following: 
 

• On sites that are within 400 metres of land zoned B4 Mixed Use the minimum car 
parking requirement for residents and visitors is set out in the Guide to Traffic 
Generating Developments, or the car parking requirement prescribed by the relevant 
Council, whichever is less; and, 

• The car parking needs for a development must be provided off street. 
 
Comment: The subject site is located within 400 metres of land zoned B4 Mixed Use. In this 
case, the parking rates under Part 2.10 of MDCP 2011 are applicable to the development. 
This matter is addressed further in Section 5(c)(ii) of this report.  
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

• Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: The development complies with the above requirement. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: The development complies with the above requirements with a minimum of 63% 
of the apartments being naturally cross ventilated. Additionally, the overall depth of each unit 
does not exceed 18 metres.  
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area does not exceed 
50% of the apartment area 

 
Comment: The development complies with the minimum requirements of the ADG as follows: 
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• Apartments that are located on a single level are provided with a minimum ceiling 
height of 2.8m in both habitable and non-habitable rooms; and,  

• Apartments that are two or more storeys in height have a minimum ceiling height of 
2.7m at the main living area and a minimum ceiling height of 2.4m for additional levels. 

 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum Internal Area 
2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. 
 
Comment: The proposed development complies with the ADG requirement and in most cases 
exceeds the minimum apartment size.  
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 

• Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining, and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of 4 metres for 2 

and 3 bedroom apartments. 
• The width of cross-over or cross-through apartments are at least 4 metres internally to 

avoid deep narrow apartment layouts. 
 
Comment: The development complies with the above relevant requirements. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 

2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 
Ground level apartments or apartments on 
podiums or similar structures 

15m2 3 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 1 metre. 
 
Comment: Each apartment, except for the ground floor apartment located in the rear building, 
is provided with an appropriately sized private open space (POS) that meets the minimum 
area and minimum depth requirements of the ADG.  



Inner West Local Planning Panel ITEM 3 
 

PAGE 171 

 
The ground floor rear apartment is required to provide a POS with a minimum area of 15m2 
and minimum dimension of 3 metres. The provided POS measures 12m2 in area and has a 
minimum dimension of 2.9m. Notwithstanding the non-compliance, the POS is considered to 
meet the relevant objectives of the ADG and is considered acceptable as: 
 

• The proposed POS is appropriately located on the north eastern corner of the building 
and therefore receives sufficient solar access to enhance the amenity of the space and 
adjacent internal living area; 

• The subject apartment and its POS are located directly adjacent to the rear COS and 
can easily access the COS if required; and, 

• The POS is provided with openings that face directly onto the COS to create an 
enlarged sense of space. 

 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 

• The maximum number of apartments off a circulation core on a single level is 8. 
 
Comment: The development satisfies this requirement as it proposes a maximum of six 
apartments off a single circulation core.  
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum Internal Area 
2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: The development complies with the above minimum requirements.  
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iv) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 

2017 (Vegetation SEPP) 
 
5(a)(iv) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
(Vegetation SEPP) concerns the protection and removal of vegetation identified under the 
SEPP and gives effect to the local tree preservation provisions contained in Part 2.20 of MDCP 
2011. 
 
The application seeks the removal of six trees from within the site and one street tree located 
within the Council reserve, as well as works within proximity to a number of trees located at 
the rear of the site and on adjoining properties.  
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Supporting documentation provided by the applicant has adequately demonstrated that the 
proposal has been designed such that it is unlikely to result in any significant adverse impacts 
to the trees located on the site and neighbouring properties. Additionally, the proposed tree 
removal is considered acceptable subject to the imposition of conditions requiring replacement 
plantings.  
 
Overall, the proposal is considered acceptable with regard to the Vegetation SEPP and Part 
2.20 of MDCP 2011.  
 
5(a)(v) Marrickville Local Environment Plan 2011 
 
The application was assessed against the following relevant clauses of Marrickville Local 
Environmental Plan 2011: 
 

Control Proposed Compliance 
Clause 1.2  
Aims of Plan 

The proposal is consistent with the relevant aims of the 
Plan as follows: 

• The proposal supports the efficient use of land; 
• The proposal assists to increase residential 

density in an appropriate location whilst 
protecting the residential amenity of the 
surrounds; 

• The proposal assists to promote accessible and 
diverse housing types; and, 

• The design of the proposal is considered to be 
of a high standard and has a satisfactory impact 
on the private and public domain. 

Yes  

Clause 1.8A 
Savings of provision 
relating to 
development 
applications 

The application lodged on 5 June 2020. Amendments 
have since occurred to MLEP 2011 that are relevant to 
this application. Notwithstanding these amendments the 
proposal satisfies the objectives of the relevant clauses.  
 

Yes  

Clause 2.3  
Zone objectives and 
Land Use Table 

The proposal satisfies this clause as follows: 
• The application proposes a ‘residential flat 

building´ development, which is permissible in 
the R1 General Residential zone; and,  

• The proposal is consistent with the relevant 
objectives of the zone as the proposal will 
provide housing in a variety of types that meets 
the needs of the community without prohibiting 
other land uses to occur to meet the day to day 
needs of residents.  

Yes  

Clause 4.3 
Height of buildings 
 
N – 14m maximum 

The application proposes a compliant maximum 
building height of 14m. 

Yes  

Clause 4.4 
Floor space ratio 
 
F – 0.85:1 (831.3m2) 

The application proposes a compliant maximum floor 
space ratio of 0.85:1. 

Yes 
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Clause 4.5  
Calculation of floor 
space ratio and site 
area 

The site area and floor space ratio for the proposal has 
been calculated in accordance with this clause. 

Yes 

Clause 6.1 
Acid Sulfate Soils 

The subject site is identified as containing Class 5 acid 
sulfate soils and is considered to adequately satisfy this 
clause as the application does not propose any works 
that would result in any significant adverse impacts to 
the watertable. As such, an Acid Sulfate Soils 
Management Plan is not required to be prepared for the 
development.  

Yes  

Clause 6.2  
Earthworks 

The proposal includes excavation, foundation works, 
and basement construction. Subject to conditions, the 
application is considered to adequately satisfy this 
clause in that the proposed earthworks are unlikely to 
have a detrimental impact on environmental functions 
and processes, existing drainage patterns, or soil 
stability. 

Yes – subject to 
conditions  

Clause 6.5  
Development in 
areas subject to 
aircraft noise 

The site is located within the ANEF 20-25 and 25-30 
contours, and as such an Acoustic Report was 
submitted with the application. The proposal is capable 
of satisfying this clause subject to a standard condition, 
which has been included in the recommendation to 
ensure the proposal will meet the relevant requirements 
of Table 3.3 (Indoor Design Sound Levels for 
Determination of Aircraft Noise Reduction) in AS 
2021:2015, thereby ensuring the proposal’s compliance 
with the relevant provisions of Cl. 6.5 of MLEP 2011 and 
Part 2.6 of MDCP 2011, respectively. 

Yes – subject to 
conditions  

 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
Draft IWLEP 2020 contains provisions for the following: 
 

• Amendments to the R1 General Residential zone objectives; 
• Amendments to the objectives of Clause 4.3 Height of building; and, 
• Amendments to the objectives of Clause 4.4 Floor space ratio. 

 
Notwithstanding the above, the development is considered generally acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
 
5(c) Development Control Plans 
 
The application has been assessed against the relevant provisions of Marrickville 
Development Control Plan 2011 (MDCP 2011). 
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Control Proposed Compliance 
Part 2 – Generic Provisions 
Part 2.1 – Urban Design The proposal has been designed having regard 

to the 12 relevant urban design principles 
outlined in Part 2.1 as follows: 

• The proposal provides for satisfactory 
access arrangements; 

• The proposal provides for an 
appropriate level of density relative to 
the development standards prescribed 
for the site and the desired future 
character of the zone; 

• The proposal provides for an urban 
form that clearly defines public and 
private spaces and that are appropriate 
for the function and character of the 
locality; 

• The proposal provides for satisfactory 
legibility to assist with wayfinding within 
the site and building; 

• The proposal provides for spaces at 
street level that activate the public 
domain; and, 

• The proposed built form, materiality, 
and design of the building recognises 
and enhances the character of the 
precinct. 

Yes  

Part 2.3 – Site and Context 
Analysis 

The applicant submitted a site and context 
analysis as part of the application that satisfies 
the controls contained in this Part.  

Yes  

Part 2.5 – Equity of Access 
and Mobility  

The proposal satisfies the relevant provisions of 
Part 2.5 as follows: 

• Appropriate access is provided for all 
persons through the principal entrance 
to the premises; 

• The proposal provides 2 adaptable 
dwellings and 1 accessible dwelling in 
accordance with the requirements; 

• The application proposes a variation to 
the required number of mobility car 
parking spaces. The variation is not 
supported and a condition requiring 
compliance is recommended – see 
Section 5(c)(ii) for further discussion; 

• All common areas and facilities are 
accessible; and,  

• Despite the above, the requirements of 
MDCP 2011 are effectively superseded 
by the introduction of the Premises 
Standards.   

Yes – subject to 
conditions 

Part 2.6 – Acoustic and Visual 
Privacy 

As discussed in Section 5(a)(ii), subject to the 
recommended conditions, the proposed 
development is considered to provide an 
acceptable level of visual and acoustic privacy 
to future occupants and adjoining properties. 
The proposal is considered to satisfy the 
relevant objectives and controls contained in 
Part 2.6. 

Yes – subject to 
conditions  
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Part 2.7 – Solar Access and 
Overshadowing 

See Section 5(c)(i) below for further discussion. Yes  

Part 2.9 – Community Safety The development is reasonable having regard 
to community safety for the following reasons: 

• The proposal has been designed 
having regard to CPTED principles; 

• The proposed development has been 
designed to allow passive surveillance 
of the street and communal areas on 
the site; and, 

• The main pedestrian entrance to the 
building is recognisable and has been 
appropriately designed.  

Yes  

Part 2.10 – Parking Refer to Section 5(c)(ii) below. Yes  
Part 2.18 – Landscaping and 
Open Space 

The proposed development is considered to 
satisfy the relevant objectives and controls of 
Part 2.18 of MDCP 2011 as follows: 

• The entire front setback consists of 
pervious landscaping, with the 
exception of the driveway and 
pathways; 

• Approximately 30% of the site area is 
provided with landscaping at the 
ground level. Despite the numerical 
non-compliance, the proposal is 
considered to achieve the relevant 
objectives in that the provided 
landscaping complements the 
proposed development and the 
character of the area; a number of 
significant trees are retained on the 
site; an appropriate outdoor recreation 
space is provided for residents; and, an 
appropriate area of pervious 
landscaping is provided to facilitate 
stormwater infiltration; and,  

• Each unit is provided with a private 
open space in the form of a balcony or 
terrace that is accessible from the 
principal living area and which has a 
minimum area of 8m2 and a minimum 
dimension of 2m. 

Yes  

Part 2.20 – Tree Management The proposal is satisfactory having regard to the 
relevant provisions of this Part as discussed in 
Section 5(a)(iv) above.  

Yes – subject to 
conditions  

Part 2.21 – Site Facilities and 
Waste Management 

The proposal satisfies the relevant provisions of 
Part 2.21 as follows: 

• The application was accompanied by a 
waste management plan in accordance 
with the Part; and, 

• Standard conditions are recommended 
to ensure the appropriate management 
of waste during the construction of the 
proposal.  

Yes – subject to 
conditions 

Part 2.23 – Acid Sulfate Soils The proposal is satisfactory having regard to the 
relevant provisions of Part 2.23 as discussed in 
Section 5(a)(v) above. 

Yes  

Part 2.25 – Stormwater 
Management 

The development is capable of satisfying the 
relevant provisions of Part 2.25 subject to 

Yes – subject to 
conditions  
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standard conditions, which have been included 
in the recommendation to ensure the 
appropriate management of stormwater.  

Part 4.2 – Multi Dwelling Housing and Residential Flat Buildings  
Part 4.2.3 – General Controls The proposal satisfies the relevant controls of 

Part 4.2.3 as follows: 
• Two bedroom apartments account for 

63% of the total dwellings, while three 
bedroom apartments account for 37% 
of the total dwellings. Despite the 
numerical non-compliance with the 
dwelling mix required by this Part, the 
proposed development provides a 
variety of dwelling designs (i.e. terrace-
style apartments; a two storey 
apartment; single storey apartments) 
that provide for a mix of potential 
residents;  

• The proposed communal open space 
allows for a range of uses by different 
age groups; 

• The development has been designed to 
provide two terrace-style dwellings 
addressing the site frontage to reinforce 
the subdivision and built form character 
of the street; 

• The adaptable dwellings have been 
integrated into the overall design of the 
development.  

Yes  

Part 4.2.4 – Built Form and 
Character 

Refer to Section 5(c)(iii) below.  Yes – subject to 
conditions  

Part 4.2.5 – Streetscape, 
General Appearance and 
Materials 

The proposal satisfies the relevant objectives 
and controls of Part 4.2.5 as follows: 

• The proposed development has been 
oriented to complement the existing 
pattern of development in the street; 

• The proposed terrace-style building at 
the front of the site provide a 
contemporary design that incorporates 
a scale, rhythm, and proportions that 
are consistent with the existing and 
desired future character of the area; 
and, 

• The proposed external building 
materials and finishes are compatible 
with those found in the street and do not 
contrast with the existing character of 
the streetscape. 

Yes  

Part 4.2.6 – Parking and 
Access 

The proposal satisfies the relevant controls of 
Part 4.2.6 as the entrance to the parking area 
has been appropriately designed and integrated 
into the overall design of the development and 
is located on the lowest point of the site and at 
an appropriate setback from the site frontage to 
reduce its visual impact on the streetscape. 

Yes  

Part 4.2.7 – Ceiling Heights The proposal satisfies the objectives and 
controls of Part 4.2.7 as follows: 

Yes  
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• For single storey units the development 
provides a minimum ceiling height of 
2.7m for habitable rooms; and, 

• For two storey units the development 
provides a minimum ceiling height of 
2.4m for the second storey, which 
comprises less than 50% of the unit. 

Part 9 – Strategic Context 
Part 9.9 – Newington  The proposal satisfies the relevant provisions of 

Part 9.9 and is considered to be compatible with 
the existing and desired future character of the 
precinct as follows: 

• The proposal contributes positively to 
the character of the streetscape by 
incorporating the proportions of nearby 
development into the design of the 
façade; 

• The site layout enhances the low 
density character of the precinct with 
the terrace-style dwellings provided at 
the front of the site and the residential 
flat building provided at the rear away 
from the public domain; and, 

• The development provides adequate 
off-street parking that does not 
adversely impact the amenity of the 
precinct.  

Yes  

 
The following provides discussion of the relevant issues: 
 
(i) Part 2.7 – Solar Access and Overshadowing 
 
Part 2.7 of MDCP 2011 contains objectives and controls relating to solar access and 
overshadowing.  
 
The subject site has a generally east-west orientation. Directly south of the site at no. 33-37 
Tupper Street is a part three, part four storey residential flat building. Each of the units in the 
neighbouring building have north-facing balconies and windows to living rooms. Given the 
orientation of the site and the nature of the previous structure on the site (two storey dwelling), 
the proposed development will result in additional overshadowing of the neighbouring units.  
 
Shadow diagrams and elevational shadow diagrams were submitted for both midwinter (21 
June) and the equinoxes (March/September) demonstrating the impact of the proposed 
development on the units at no. 33-37 Tupper Street. The diagrams indicate the following: 
 

• Currently, each of the 12 units receives greater than two hours of direct sunlight to a 
living room window and balcony between 9.00am and 3.00pm at midwinter; 

• The proposed development results in at least 10 of the 12 units receiving greater than 
two hours of direct sunlight to a living room window and balcony between 9.00am and 
3.00pm at midwinter; and,  

• The proposed development only affects sunlight access to three of the lower level units 
for a maximum of two hours in the morning during the March equinox and four of the 
lower level units for a maximum of two hours in the morning during the September 
equinox. 

 
Despite the overshadowing impacts, the proposed development is considered to meet the 
relevant objectives of Part 2.7 and is considered acceptable as follows: 
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• The two units (1.03 and 1.04) that do not receive greater than two hours of direct 

sunlight at midwinter are located on the lower level at the eastern rear end of the 
building. Due to the orientation of the sites, the siting and elevation of the units above 
ground level, as well as the difference in ground levels between the subject site and 
neighbouring property, makes these units vulnerable to overshadowing. 
Notwithstanding, the proposed development is considered to have been adequately 
designed to enhance solar access to these units. The proposed development provides 
a ‘break’ between the proposed front and rear building that allows direct solar access 
to unit 1.03 between 2.00-3.00pm during midwinter. Additionally, the proposal provides 
a rear setback greater than the minimum required by the ADG, and as such unit 1.04 
receives an hour of direct sunlight at 9.00am during midwinter;  

• The proposal is considered to adopt a built form, siting, and design that is compatible 
with the desired future character of the area and that appropriately mitigates any 
significant adverse amenity impacts to adjoining properties; 

• The proposed development allows for greater levels of solar access to some of the 
units located at the front of the building at no. 33-37 Tupper Street compared to when 
the previous two storey dwelling was located on the site; and,  

• The communal open space of no. 33-37 Tupper Street is unaffected by the proposed 
development. 

 
Considering the above, the development is considered reasonable having regard to the solar 
access and overshadowing objectives and controls contained in MDCP 2011. 
 
(ii) Part 2.10 – Parking 
 
The site is identified in Parking Area 3 under Part 2.10 of MDCP 2011. The following table 
summarises the car, bicycle, and motorcycle parking requirements for the development: 
 

Component  Control  Required  Proposed  Compliance  
Car Parking 
All residential flat 
buildings with 7 
or more units – 
non-adaptable 
units 

1.2 per 2br unit  
+ 1.2 per 3+br unit for residents  
+ 0.1 per unit for visitors 

Min. 7.8 
spaces 

9 spaces Yes 

All residential flat 
buildings with 7 
or more units – 
adaptable units 

1 mobility space per unit for 
residents  
+ 0.25 visitor mobility spaces per 
unit 

Min. 3 spaces 2 spaces Yes  

Bicycle Parking 
Residential flat 
buildings 

1 per 2 units for residents  
+ 1 per 10 units for visitors 

Min. 5 spaces 6 spaces Yes  

Motorcycle Parking 
Residential flat 
buildings 

5% of the car parking 
requirement  

Min. 1 space Nil  No  

 
Car Parking  
 
As noted above, while the application provides a compliant scheme in terms of the total 
number of parking spaces it does not provide the three required mobility parking spaces 
instead providing only two. The proposed variation is not supported as it is considered there 
is sufficient space in the parking area to comply with the minimum requirement. As such, it is 
recommended that a condition be included in the development consent requiring three mobility 
parking spaces to be provided.  
Motorcycle Parking 
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The application does not provide any motorcycle parking spaces. The design of the parking 
area is constrained by the narrow width of the site and by a number of trees located on both 
the site and adjoining properties. As such, the width of the parking area and the extent of 
excavation is limited to what is currently proposed. The provision of a motorcycle parking 
space would require the parking area to be increased in size, which would likely result in 
significant adverse impacts to the adjacent trees by encroaching further into their Tree 
Protection Zones.  
 
Despite the non-compliance, the proposed development is considered to meet the relevant 
objectives of Part 2.10 and is considered acceptable for the following reasons: 
 

• The proposed variation results in a bulk and scale that remains consistent with the 
compact urban form of the area. Any increase to the area required for parking would 
result in a built form that is inconsistent with the existing and desired future character 
of the area and that would result in significant adverse amenity impacts to adjoining 
properties and existing trees; and, 

• The proposal provides a compliant car parking scheme and bicycle parking above the 
minimum requirement. 

 
Given the above, the proposed variation to the motorcycle parking requirement is considered 
acceptable and the proposal can be supported in this regard.  
 
(iii) Part 4.2.4 – Built Form and Character  
 
The following provides an assessment of the proposed development against the relevant 
objectives and controls contained in Part 4.2.4 of MDCP 2011.  
 
Part 4.2.4.1 – Floor Space Ratio and Site Coverage 
 
The application proposes a compliant FSR of 0.85:1 and a non-compliant site coverage of 
approximately 57%. Despite the numerical non-compliance the proposal is considered to 
achieve the objectives of Part 4.2.4.1 and is considered acceptable for the following reasons: 
 

• The proposed bulk and scale of the development is consistent with the form and 
character of other nearby developments, and proposes a site coverage that is 
consistent with the character of the area; and, 

• The development provides a sufficient area of deep soil landscaping that is compatible 
with the character of the building, consistent with the character of the area, and which 
allows for stormwater infiltration. 

 
Part 4.2.4.2 – Building Height 
 
The overall height of the development complies with the maximum development standard and 
is considered generally acceptable. The height of the proposed development responds 
appropriately to the topography of the site and proposes minimal cut and fill. As discussed 
elsewhere in this report, the overall bulk and scale of the proposal has been appropriately 
designed, or is capable of being amended by conditions, to minimise significant adverse 
impacts to neighbouring properties in terms of overshadowing and privacy. 
 
 
Part 4.2.4.3 – Building Setbacks  
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In addition to the building separation requirements of the ADG, Part 4.2.4.3 of MDCP 2011 
stipulates the following minimum building setbacks for residential flat buildings: 
 

Component  Required  Proposed  Compliance  
Front setback  9 metres Minimum 7.1m No 
Side setback (three storeys) 4.5 metres Minimum 2.5m No 
Rear setback (three storeys) 4.5 metres 8.2m Yes  

 
Front setback 
 
The front building presents as two low density terrace-style dwellings within the streetscape 
as the high density apartment-style building is located at the rear of the site away from the 
public domain. The front building has therefore been designed and located to be compatible 
with the other low density dwellings in the street, which have an average front setback between 
2m and 5.4m. Although the proposed 7.1m front setback is greater than the established 
setback of other low density development, the proposal provides an appropriate transition to 
the adjoining residential flat buildings to the north and south, which each have front setback 
of approximately 11m.  
 
The reduced front setback also assists in activating this section of the street, as currently the 
adjoining residential flat buildings have at-grade car parking at the street level or are orientated 
towards the side and rear boundaries rather than towards the street. As the dwellings in the 
proposed front building are located closer to and address the street they provide activation 
and surveillance over the street. The increased setback also allows a greater setback to be 
provided to the rear, which reduces significant adverse impacts on the two existing mature 
trees at the rear of the site that are to be retained. In this regard, the proposed variation to the 
minimum front setback requirement is considered acceptable. 
 
Side setbacks 
 
As discussed in Section 5(a)(i) above, the proposed side and rear setbacks are considered 
generally acceptable as the development maintains sufficient visual and acoustic privacy and 
solar access to neighbouring properties. Despite the numerical non-compliance, the proposal 
is considered to achieve the relevant objectives and controls contained in Part 4.2.4.3 as 
follows: 
 

• The development provides adequate separation between buildings on neighbouring 
properties and between the two proposed buildings on the site; 

• The proposed wall to the car parking area on the southern boundary is considered to 
result in acceptable amenity outcomes to the neighbouring property and has been 
provided with appropriate landscaping to soften any significant adverse visual impacts; 

• The proposal complies with the relevant solar access and overshadowing 
requirements contained in Part 2.7 of MDCP 2011 and the ADG; 

• Subject to the recommended conditions as discussed in Section 5(a)(i) above, the 
proposal is considered to adequately mitigate any significant adverse visual and 
acoustic privacy impacts to adjoining properties; and, 

• The proposal results in an overall bulk and scale that enhances the character of the 
streetscape.  

 
Given the above, the proposed height, bulk, and scale of the proposed development is 
considered generally acceptable.  
5(e) The Likely Impacts 
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The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g) Any submissions 
 
The application was notified in accordance with Inner West Council Community Engagement 
Framework for a period of 21 days to surrounding properties. Twenty (20) submissions were 
received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

• Site suitability / overdevelopment of site; 
• Visual and acoustic privacy impacts to neighbouring properties – see Section 5(a)(i); 
• Overshadowing and solar access impacts – see Section 5(c)(i); 
• Building height, bulk, scale, and setbacks – see Section 5(c)(iii); 
• Character and streetscape – see Section 5(c); 
• Insufficient parking – see Section 5(c)(ii); 
• Loss of vegetation – see Section 5(a)(iv); 
• Insufficient mix of dwelling types – see Section 5(c); and, 
• Stormwater management – see Section 5(c). 

 
In addition to the above issues, the submissions raised the following concerns, which are 
discussed under the respective headings below: 
 

Submission  Comment  
Noise, dust, and damage to adjoining 
properties during construction  
 
Concern was raised regarding potential 
noise and dust generation and damage 
to adjoining properties during 
construction. 

It is recommended that a standard condition be included 
in the development consent to ensure any adverse noise 
and amenity impacts that may occur during construction 
are appropriately managed. Additionally, it is 
recommended that a condition be included in the 
development consent requiring a dilapidation report to be 
prepared prior to any works occurring. 

Traffic impacts 
 
Concerns were raised that the increased 
density would result in additional traffic 
generation that the street would not be 
able to accommodate.  

A Traffic Impact Assessment was submitted with the 
application, which adequately demonstrates that the 
proposal will not result in any significant adverse impacts 
to traffic on Tupper Street.  

Incorrect information 
 
Concern was raised that documentation 
submitted by the applicant states the 
proposed development is three storeys in 
height rather than four.  

The submitted Statement of Environmental Effects 
describes the proposed development as a “3-storey 
residential flat building with single basement level 
parking”. While this accurately describes the front portion 
of the development the rear portion is four storeys in 
height as the parking area is above ground level due to 
the slope of the site. Notwithstanding, the architectural 
plans clearly demonstrate that the proposal is four 
storeys at the rear as indicated by the annotations 
showing the existing ground level and proposed extent of 
excavation. 
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Demolition  
 
Concern was raised regarding how the 
previous dwelling on the site was 
demolished and the subsequent removal 
of any asbestos from the site. 

The dwelling was demolished under a private Complying 
Development Certificate prior to the subject application 
being lodged with Council. 

Building services 
 
Concern was raised that the proposal 
does not provide a fire hydrant or 
substation and if these services are 
required later, they will not be integrated 
into the overall design of the 
development.  

While the proposal does not provide details of the 
location of any required hydrant boosters and/or 
substations, this concern can be addressed by a 
condition requiring a detailed plan to be provided to 
Council showing the location and design of any required 
equipment and storage prior to the issue of a 
Construction Certificate. This has been included in the 
recommendation accordingly.  

Impact on Heritage Conservation Area 
 
Concern was raised that the proposed 
development does not address nearby 
Heritage Conservation Areas. 

The site is not located within a Heritage Conservation 
Area, nor is it within the vicinity of any Heritage 
Conservation Areas or Heritage Items. As discussed 
above, the overall character and appearance of the 
proposal is considered compatible with the existing 
streetscape and is supported in this regard.  

Property value 
 
Concern was raised that the proposed 
development would reduce property 
values. 

The factors that affect property value, including 
residential amenity, have been considered as part of this 
assessment and as demonstrated above the proposal is 
considered generally acceptable.  

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

• Development Engineer 
• Urban Designer 
• Tree Officer 

 
6(b) External 
 
The application was referred to Ausgrid who did not raise any objections to the proposed 
development subject to appropriate conditions, which have been included in the 
recommendation.  
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7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $160,000 would be required for the 
development under Marrickville Section 94/94A Contributions Plan 2014. A condition requiring 
that contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for the issue of consent subject to the imposition of 
appropriate terms and conditions. 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2020/0420 
to construct a residential flat building with basement parking at 29 Tupper Street 
ENMORE  NSW  2042 subject to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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