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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/0706 
Address 1-3 Charles Street, Petersham 
Proposal Demolition of existing building and structures. Construction of a 

mixed use development comprising commercial tenancies, shop 
top housing, with parking, landscaping and other associated 
works. 

Date of Lodgement 28 August 2020 
Applicant Grow Build Pty Ltd 
Owner Grow Build Pty Ltd 
Number of Submissions 2 
Value of works $8,299,008.00 
Reason for determination at 
Planning Panel 

Development to which State Environmental Planning Policy No 
65 applies and is 4 storeys in height / Clause 4.6 variation 
exceeds 10% 

Main Issues Floor Space Ratio (FSR) 
Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of an 
existing building and structures and construction of a mixed use development comprising 
commercial tenancies, shop top housing, with parking, landscaping and other associated 
works. 
 
The application as originally submitted was notified in accordance with Council's Community 
Engagement Framework. In response, 2 submissions were received. 
 
The main issues that have arisen from the application include: 
 

• The development exceeds the maximum floor space ratio by approximately by 20.9% 
or 310.3m2 under Clause 4.4 of Marrickville Local Environmental Plan 2011 (MLEP 
2011). 

 
Despite the above variation, the proposal generally complies with the aims, objectives and 
design parameters contained in the relevant State Environmental Planning Policies (SEPPs), 
MLEP 2011 and Marrickville Development Control Plan 2011 (MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development are acceptable given the 
context of the site and the desired future character of precinct. 
 
The application is suitable for approval subject to the imposition of appropriate conditions. 
 
2. Proposal 
 
The proposal seeks consent for demolition of an existing building and structures and 
construction of a mixed-use development comprising commercial tenancies, shop top 
housing, with parking, landscaping and other associated works. 
 
The proposal in detail is as follows: 
 

• Demolition of the existing building/structures; 
•  
• Construction of a 4 storey, mixed use development, comprising 3 commercial 

tenancies and 17 residential apartments above 2 levels of basement as follows: 
 

o Basement Level 2: Vehicle ramp from basement level 1, 13 car parking 
spaces, 13 bicycle spaces, passenger lifts, residential storage areas, building 
services, plant and stair cores; 

o Basement Level 1: Vehicle ramp from ‘right of way’ (ROW), 9 car parking 
spaces, 2 motorcycle parking spaces, 1 wash bay, passenger lifts, residential 
storage areas, building services, plant room and stair cores; 

o Ground Level: Passing bay, 3 commercial tenancies, 1 accessible car parking 
space, waste storage rooms, vehicle loading area, landscaped central 
courtyard, passenger lifts, plant rooms, stair cores and accessible and 
ambulant sanitary facilities; 

o Level 1: 6 residential apartments, including 1 x 1-bedroom apartment, 2 x 2-
bedroom apartments and 3 x 3-bedroom apartments, lobbies, lifts and stair 
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cores; 
o Level 2: 6 residential apartments, including 2 x 1-bedroom apartments, 1 x 2-

bedroom apartment and 3 x 3-bedroom apartments, lobbies, lifts and stair 
cores;  

o Level 3: 5 residential apartments, including 1 x studio apartment, 3 x 2-
bedroom apartments and 1 x 3-bedroom apartment, lobbies, lifts and stair 
cores; 

o Roof level: Lift overrun, services and plant. 
 

• General site, landscaping and public domain works. 
 
Note: The use and fit out of the commercial floor space, including any associated signage, will 
be subject to future applications. A condition to this effect is included in the recommendation. 
 
3. Site Description 
 
The subject site is located on the eastern side of Charles Street, between Parramatta Road 
and Margaret Street. The site consists of 1 allotment that is irregularly shaped with a total area 
of 987.4sqm. The allotment is legally described as Lot 1 DP 838817 and is known as 1-3 
Charles Street, Petersham. 
 
The site has a frontage to Charles Street of approximately 14.9m and a rear boundary of 
approximately 20m. The site benefits from a ROW that is located adjacent to its northern side, 
which provides pedestrian and vehicular access from Charles Street to nearby properties. The 
site is also burdened by several easements relating to drainage. 
 
The site supports an existing two storey with mezzanine office and warehouse building with 
basement. To the north, the site adjoins 416, 418, 420 422 and 424 Parramatta Road, which 
form part of the ROW and 386 - 414 Parramatta Road. The properties between 416 to 424 
Parramatta Road support 2 storey buildings with commercial shops on the ground floor and 
residential dwellings on first floor. The properties at 386-414 Parramatta Road and 1-5 Phillip 
Street encompass a 6-storey shop top housing development, which includes the Petersham 
Inn. 
 
The properties at 386 and 396 Parramatta Road and 1-5 Phillip Street are listed as a local 
heritage item under the MLEP 2011 (item no. I209) (‘Petersham Inn Hotel, including interiors’). 
Further, the commercial properties to the north, north-east and north-west of the site are 
located within the ‘Parramatta Road Commercial Precinct’ Heritage Conservation Area (HCA) 
(C5) under MLEP 2011.  
 
Properties north of the site that are located on Parramatta Road are a mix of commercial and 
residential uses. To the east and west of the site, development is generally of a low to medium 
density nature, in addition to some commercial development. To the south of the site on 
Charles Street, development consists of a mix of dwelling houses.  
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Figure 1: Zoning Map of the subject site 
(highlighted red). 

Figure 2: Site photo of existing building taken from 
Charles Street. 

 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject site: 
 
Application Proposal Decision & Date 
DA201600419 To demolish part of the premises and 

construct a 3 part 4 storey mixed use 
building comprising ground floor commercial 
tenancies and 17 residential apartments 
with basement car parking  
 

Deferred Commencement 
Consent granted by Inner West 
Local Planning Panel on 12 
May 2017. 
 
The consent was made 
operative on 17 May 2018. 
 
Note: This proposal included a 
22.7% variation to the MLEP 
2011 FSR development 
standard. 
 

PDA/2020/0070 
 

Demolish part of the premises and construct 
a 4 storey mixed use building comprising 3 
commercial tenancies on the ground floor 
and 3 stories of residential apartment above 
with associated basement car parking. 
 

Advice issued 22 April 2020. 

 
Surrounding properties: 
 
Application & 
Address 

Proposal Decision & Date 

Order No. 10326 of 
1997 (LEC NSW) 
 
386 Parramatta 
Road, Petersham 

To demolish part of the Petersham Inn Hotel 
and the adjoining nine shops, convert the 
former State Bank into a tavern, carry out 
alterations to nine ground floor shops, and 
erect 92 dwellings, with off street parking.   

Approved by NSW Land & 
Environment Court (LEC) 12 
November 1997 

Determination No. 
200400670   
 

To carry out alterations involving the fit out 
of part of the premises for use as a tavern 
with restaurant/bistro, gambling facilities 

Approved 6 October 2005 
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386 Parramatta 
Road, Petersham 

and provide entertainment within the hotel 
and application for a Place of Public 
Entertainment licence. 
 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information 
28 August 2020 Application lodged. 

 
10 September to 1 
October 2020 
 

Application notified. 

13 November 2020 Request for information (RFI) letter issued to the applicant requiring the 
following amendments/information: 
 

a) Design revisions to improve building transition and bulk and scale 
outcomes; 

b) Design revisions to improve overshadowing and solar access 
outcomes; 

c) Design revisions to improve acoustic and visual privacy outcomes; 
d) Design revisions to ensure compliance with the Apartment Design 

Guide (ADG) and State Environmental Planning Policy No. 65—
Design Quality of Residential Apartment Development (SEPP 65) 

e) Design revisions to ensure adequate provision of car parking; 
f) Design revisions to improve community safety outcomes; 
g) Design revisions to ensure appropriate waste management outcomes; 
h) Inclusion of a portion of the upper floor lobbies as gross floor area 

(GFA); and 
i) Satisfaction of general matters, including but not limited to, 

architectural plan annotations and design details. 
 

6 December 2020 The applicant submitted additional information in response to the request 
issued by Council on 13 November 2020. 
 
The above submitted package forms the basis for the current development 
application and assessment below. It generally addresses the concerns 
previously raised. 
 

 
5 Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979). 
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land; 
• State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development; and 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004/ 
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The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. The MDCP 2011 provides controls 
and guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied 
that “the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has been used in the past for activities which could have potentially contaminated it. 
It is considered that the site will require remediation in accordance with SEPP 55.  
 
A Detailed Site Investigation (DSI) and Remedial Action Plan (RAP) have been provided to 
address the management of contaminated groundwater onsite and the treatment and disposal 
of any contaminated soils and contamination issues prior to determination. 
 
The contamination documents have been reviewed and found that the site can be made 
suitable for the proposed use after the completion of the RAP. To ensure that these works are 
undertaken, it is recommended that conditions are included in the recommendation in 
accordance with Clause 7 of SEPP 55. 
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Part 
4 of the guide has been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide (ADG) 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Clause 6A of the SEPP, certain 
requirements contained within MDCP 2011 do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Part 4 of the ADG prevail. 
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal open space (COS): 
 

• COS has a minimum area equal to 25% (246.8sqm) of the site. 
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• Developments achieve a minimum of 50% direct sunlight to the principal usable part 
of the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

Comment: The development does not comply with the ADG requirement with respect to this 
matter, as only 11.3% (112.3sqm) of COS is provided within the central courtyard on the 
ground level. Also, given its location, the COS provided will not achieve the minimum solar 
access requirements required under this Part. 
 
Notwithstanding, the development is still considered acceptable with respect to the objectives 
of this Part of the ADG as follows: 
 

• Most apartments are afforded private open spaces (POS) that are in excess of the 
minimum requirements under the ADG. Further, these spaces are orientated 
appropriately to receive satisfactory levels of solar access; and 

• The subject site is well located to nearby areas of public open space, including 
Weekley Park and Quinn Playground, which assists to offset the variation. 

 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less than 650m2 -  
 
7% (69.1sqm) with min. 
dimensions of 3m. 

650m2 - 1,500m2 3m 

Greater than 1,500m2 6m 

Greater than 1,500m2 with 
significant existing tree 
coverage 

6m 

 
Achieving the design criteria may not be possible on some sites including where:  

• The location and building typology have limited or no space for deep soil at ground 
level (e.g. central business district, constrained sites, high density areas, or in centres). 

• There is 100% site coverage or non-residential uses at ground floor level. 
Where a proposal does not achieve deep soil requirements, acceptable stormwater 
management should be achieved, and alternative forms of planting provided such as on 
structure. 
 
Comment: The proposal does not provide deep soil areas. Notwithstanding, this outcome is 
considered satisfactory in this instance given the following: 
 

• Part 5 Commercial and Mixed Use Development of the Marrickville Development 
Control Plan 2011 (MDCP 2011) and the site’s B2 Local Centre zone under MLEP 
2011 require the development to provide a compact building that is primarily built to 
the site’s boundaries, includes commercial uses on the ground floor and is above a 
basement to allow for adequate car parking and servicing. As such, limited 
opportunities are afforded on the ground level to provide areas of deep soil; 

• Alternative forms of planting are provided within the COS area and adjacent to and 
within the proposed POS areas, which will assist to offset the variation; and 

• Subject to conditions, the proposal will effectively manage stormwater. 
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Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries: 
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
 
In addition, sites which adjoining a different zone with a lower density are to add 3 metres to 
the minimum separation requirements. 
 
Site and building design elements are to increase privacy without compromising access to 
light and air and to balance outlook and views from habitable rooms and private open space. 
 
Comment: The proposal in certain instances does not comply with the minimum separation 
distances prescribed by this Part of the ADG, given the proposed walls on the southern 
boundary and the proximity of the built form to nearby buildings. Notwithstanding, the proposal 
is considered satisfactory in this instance as follows: 
 

• Blank walls are provided along most of the eastern and southern boundaries, which 
will ensure direct views or overlooking opportunities are not facilitated toward adjoining 
properties;  

• The balconies and openings orientated toward the ROW have a combined setback of 
between 9m to 14m shared with the nearby shop-top housing development. Further, 
the nearby development incorporates privacy screens into its design, which provide an 
added layer of privacy protection; 

• The openings and balconies servicing the apartments located on the southern and 
eastern side of the development are orientated into the site and are serviced by blade 
walls and privacy screening, which will ensure satisfactory levels of privacy for 
adjoining properties and future occupiers is achieved; 

• The proposed south facing balconies servicing the apartments on the northern side of 
the development are separated from the southern boundary by approximately 7m 
(balustrade) and 8.3m (balcony edge). In addition, a raised planter box is proposed 
between the balustrade and the balcony, which will act as a screened buffer. As such, 
it is considered the proposed south facing balconies will have an acceptable privacy 
impact; and 

• Internal separation between apartments on eastern and western sides of the 
development over the central courtyard is a minimum of 12m, which is considered 
adequate in terms of allowing for satisfactory levels of privacy.  

 
Bicycle and Car Parking 
 
The ADG prescribes the following car parking rates dependent on the following: 
 

• On sites that are within 800 metres of a railway station or light rail stop in the Sydney 
Metropolitan Area, the minimum car parking requirement for residents and visitors is 
set out in the Guide to Traffic Generating Developments, or the car parking 
requirement prescribed by the relevant Council, whichever is less; and 

• The car parking needs for a development must be provided off street. 
 
Comment: In this case, the parking rates under the MDCP 2011 are applicable to the 
development. This matter is addressed further below under Section 5(c)(ii). 
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Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

• Living rooms and private open spaces (POS) of at least 70% (12) of apartments in a 
building receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at 
mid-winter. 

• A maximum of 15% (1) of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: The development complies with the above requirement as follows: 
 

• The living rooms and POS areas of 70% (12) apartments receive a minimum of 2 hours 
direct sunlight between 9.00am and 3.00pm at mid-winter. 

• A maximum of 15% (1) of apartments receive no direct sunlight between 9.00am and 
3.00pm at mid-winter. 

 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

• At least 60% (10) of apartments are naturally cross ventilated in the first 9 storeys of 
the building. Apartments at 10 storeys or greater are deemed to be cross ventilated 
only if any enclosure of the balconies at these levels allows adequate natural 
ventilation and cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: The development complies with the above requirements as follows: 
 

• At least 15 or 88% of apartments are naturally cross ventilated; and 
• The overall depths of apartments do not exceed 18 metres, measured glass line to 

glass line. 
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
If located in mixed used area  3.3 for ground and first floor to promote 

future flexibility of use 
 
Comment: The development complies with the above relevant requirements as follows: 
 

• All habitable rooms have minimum floor to ceiling heights of 2.7 metres; 
• All non-habitable rooms have floor to ceiling heights of at least 2.4 metres; and 
• The ground floor commercial tenancies have minimum floor to ceiling heights of at 

least 3.3m. 
 
Apartment Size  
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The ADG prescribes the following minimum apartment sizes: 
Apartment Type Minimum 

Internal Area 
Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 
the minimum internal area by 5m2 each. A fourth bedroom and further additional bedrooms 
increase the minimum internal area by 12m2 each. 
 
Comment: The development complies with and in some instances exceeds the above 
minimum requirements. 
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 

• Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

o 3.6 metres for studio and 1 bedroom apartments. 
o 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: The development complies with the above relevant requirements. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 1 metre. 
 
Comment: The development complies with, and in some instances, exceeds the above 

minimum requirements. 
 
Common Circulation and Spaces 
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The ADG prescribes the following requirements for common circulation and spaces: 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The development complies with the above relevant requirement. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal 
Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: The development complies with the above minimum requirements. 
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iv) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
 
The application was assessed against the following relevant clauses of the MLEP 2011. 
 

Control Proposed Compliance 
Clause 1.2  
Aims of Plan 
 

The proposal is consistent with the relevant aims of 
the plan as follows: 
 

• The proposal supports the efficient use of land 
and provides for an appropriate mix of uses; 

• The proposal assists to increase residential 
and employment densities in an appropriate 
location near public transport, whilst 
protecting the residential amenity of the 
surrounds; 

• The proposal will assist to facilitate new 
business and employment opportunities; 

• The proposal will assist in promoting 
sustainable transport including walking and 

Yes 
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cycling given its proximity to nearby services 
and commercial uses; 

• The proposal assists to promote accessible 
and diverse housing types; and 

• The design of the proposal is considered to be 
of a high standard and has a satisfactory 
impact on the private and public domain. 

 
Clause 2.3  
Zone objectives and 
Land Use Table 
 
B2 Local Centre 

The proposal satisfies this clause as follows: 
 

• The property is zoned B2 Local Centre under 
the provisions of MLEP 2011. Shop top 
housing is permissible with consent under 
the zoning provisions applying to the land; 
and 

• The proposal is consistent with the relevant 
objectives of the B2 Local Centre zone as 
follows: 

o The proposal will provide for a range 
of uses that will serve the needs of 
people who live in, work and visit the 
local area; 

o The proposal encourages 
employment opportunities within an 
accessible location, given the 
commercial floor space proposed; 

o The proposal provides for housing 
that is attached to permissible non-
residential uses, that is of a type and 
scale commensurate with the 
accessibility and function of the area; 
and 

o The proposal provides for spaces, at 
street level, which are of a size and 
configuration suitable for land uses 
which will generate active street-
fronts. 

 

Yes 

Clause 2.7  
Demolition requires 
development consent  

The proposal satisfies the clause as follows: 
 

• Demolition works are proposed, which are 
permissible with consent; and  

• Standard conditions are recommended to 
manage impacts which may arise during 
demolition. 

 

Yes, subject to 
conditions 

Clause 4.3  
Height of building 
(max. 14m) 

The development complies with the 14m height limit 
prescribed for the site. 
 

Yes 
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Clause 4.4 
Floor space ratio  
(max. 1.5:1 
(1,481.1m2)) 

The development proposes an FSR of 1.81 
(1,791.3m2), which represents a variation to the 
standard of 20.9% or 310.3m2. 
 
See Section 5(a)(iv)(i) below this table for further 
discussion. 
 

No – refer to 
discussion 
further below. 

Clause 4.5 
Calculation of floor 
space ratio and site 
area 

The site area and floor space ratio for the proposal 
have been calculated in accordance with the clause. 

Yes 
 

Clause 4.6  
Exceptions to 
development 
standards 

The applicant has submitted a variation request in 
accordance with Clause 4.6 to vary the Clause 4.4 
Floor space ratio standard under the MLEP 2011. 

Refer to 
discussion 
below under 
Section 
5(a)(iv)(i). 
 

Clause 5.10 
Heritage conservation  

The subject site is located adjacent to a locally listed 
heritage item, namely the ‘Petersham Inn Hotel, 
including interiors’ (item no. I 209). In addition, it is 
also adjoining to the ‘Parramatta Road Commercial 
Precinct’ HCA (C5) under MLEP 2011. 
 
The development will have an acceptable impact on 
the nearby item and HCA as follows: 
 

• Given the existence of nearby buildings, the 
development will be largely obscured from 
Parramatta Road, and as such, will not impact 
views toward the item; and 

• The development will have an acceptable 
impact on the significance of the nearby HCA, 
given that it is screened for a large portion by 
existing nearby buildings. In addition, the 
remaining portion of the development will not 
be visible from the primary street frontages of 
the nearest sites within the HCA, given the 
separation distances evident and the 
proposed building height. 

 

Yes 

Clause 6.2 
Earthworks  

The proposal includes excavation, foundation works 
and basement construction.  
 
Subject to conditions, the application is considered to 
adequately satisfy this clause in that the proposed 
earthworks are unlikely to have a detrimental impact 
on environmental functions and processes, existing 
drainage patterns, or soil stability. 
 

Yes, subject to 
conditions 

Clause 6.5 
Development in areas 
subject to aircraft 
noise 

The site is located within the ANEF 25-30 contour, and 
as such an Acoustic Report was submitted with the 
application. The proposal is capable of satisfying this 
clause as follows: 
 

• A condition has been included in the 
recommendation to ensure that the proposal 
will meet the relevant requirements of Table 

Yes, subject to 
condition 
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3.3 (Indoor Design Sound Levels for 
Determination of Aircraft Noise Reduction) in 
AS 2021:2015, thereby ensuring the 
proposal’s compliance with the relevant 
provisions Cl. 6.5 MLEP 2011 and Part 2.6 of 
the MDCP 2011, respectively. 

 
 
(i) Clause 4.6 – Exceptions to Development Standards 
 
As outlined in the table above, the proposal results in a breach of the following MLEP 2011 
development standard: 
 

• Clause 4.4 - Floor space ratio. 
 
The applicant seeks a variation to the Clause 4.4 – Floor space ratio development standard 
of the MLEP 2011 by a maximum of 20.9% or 310.3sqm. 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable or unnecessary in 
this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the MLEP 2011 below. 
 
A written request was submitted to Council for the application in accordance with Clause 
4.6(4)(a)(i) of the MLEP 2011, justifying the proposed contravention of the development 
standard, which was found to adequately demonstrate compliance with the development 
standard was unnecessary in the circumstances of the case, and that there were sufficient 
environmental planning grounds to justify contravening the development standard. 
 
The objectives of the site’s B2 Local Centre zone contained within the MLEP 2011 are as 
follows: 
 

• To provide a range of retail, business, entertainment and community uses that serve 
the needs of people who live in, work in and visit the local area. 

• To encourage employment opportunities in accessible locations. 
• To maximise public transport patronage and encourage walking and cycling. 
• To provide housing attached to permissible non-residential uses which is of a type and 

scale commensurate with the accessibility and function of the centre or area. 
• To provide for spaces, at street level, which are of a size and configuration suitable for 

land uses which generate active street-fronts. 
• To constrain parking and reduce car use. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the B2 Local Centre zoning, in accordance with Clause 4.6(4)(a)(ii) of the MLEP 
2011 for the following reasons: 
 

• The provision of commercial GFA on the ground floor encourages employment 
opportunities in an accessible location; 

• The development will maximise public transport patronage and encourage walking and 
cycling by being located within close proximity to nearby public transport, including bus 
stops located on Parramatta Road that provide direct access to the Sydney Central 
Business District (CBD) and regional centres; 
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• The type and configuration of housing attached to the proposed permissible 
commercial uses is considered appropriate having regard to the site’s context and 
accessibility; and 

• The provision of car parking proposed does not exceed the relevant requirements. 
Further, the site is located nearby to bus stops that will encourage and facilitate public 
transport use. 

 
The objectives of the LEP Floor space ratio standard contained within the MLEP 2011 are as 
follows: 

 
(a)  to establish the maximum floor space ratio, 
(b)  to control building density and bulk in relation to the site area in order to achieve 
the desired future character for different areas, 
(c)  to minimise adverse environmental impacts on adjoining properties and the public 
domain. 

It is considered the development is in the public interest, as it is consistent with the objectives 
of the floor space ratio development standard, in accordance with Clause 4.6(4)(a)(ii) of the 
MLEP 2011 for the following reasons: 
 

• The development’s massing has been primarily located on the northern, western and 
eastern sides of the site, with a central void provided in between. This provides 
adequate separation and visual relief to the adjoining low-density residential dwellings 
located directly to the south, particularly from within their principal areas of private open 
space (POS) and rear living areas; 

• The development provides an appropriate built-form transition between the nearby 6 
storey buildings located to the north/north-east and the adjoining 1 storey dwelling 
houses located to the south within a R2 Low Density Residential Zone. This is 
evidenced by the ‘stepping’ down of a significant portion of the building from the 
northern side of the site (4 storeys) to the southern of (between 2 to 3 storeys);  

• The proposed building will read as 3 storeys from Charles Street, given that the front 
portion of Level 4 is sufficiently setback from the front property boundary. This will allow 
for the development to have an acceptable impact on the public domain in terms of its 
scale and massing and will ensure it is in keeping with the intent of the desired future 
character of the zone and the planning controls applicable to the development; 

• Despite the variation proposed, the development’s design and massing, which 
includes the provision of a central courtyard, allows for a greater level of solar access 
at certain times of the year for the adjoining property to the south of the site at 9 Charles 
Street, Petersham compared to the existing and approved situations. This matter is 
discussed in further detail under Section 5(c)(i);  

• The development has been designed to mitigate potential privacy impacts, which 
includes the provision of blank walls and privacy screening. As such, the GFA above 
the maximum FSR standard does result in unacceptable impacts in this regard; 

• The development provides for adequate levels of parking and servicing in accordance 
with the applicable planning controls. As such, the GFA above the maximum FSR 
standard does result in unacceptable impacts in this regard; 

• The development is contained wholly within the 14m maximum height of building 
(HOB) limit prescribed for the site, despite the FSR variation; and 

• As outlined earlier within this report, the development readily satisfies the objectives of 
the site’s B2 Local Centre zoning. 

 
The contravention of the development standard does not raise any matter of significance for 
State and Regional Environmental Planning. The IWLPP may assume the concurrence of the 
Director-General under the Planning Circular PS 18-003 issued in February 2018 in 
accordance with Clause 4.6(4)(b) of the MLEP 2011. 
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The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the MLEP 2011. For the reasons outlined above, there are sufficient 
planning grounds to justify the departure from the floor space ration development standard. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instrument listed below: 
 
(i) Draft Inner West Local Environmental Plan 2020 (IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the EP&A Act 1979. 
Upon assessment of the proposal against the relevant draft provisions, it has been found to 
be satisfactory, as it either complies or is capable of complying with the relevant requirements, 
subject to conditions. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Marrickville Development Control Plan 2011 (MDCP 2011): 
  

Control Proposed Compliance 
Part 2 – Generic Provisions 
Part 2.1 – Urban Design The proposal has been designed having regard to 

the 12 relevant urban design principles outlined in 
Part 2.1 as follows: 
 

• The proposal assists to improve the 
urban structure and is considered well 
connected to nearby transport and 
services; 

• The proposal provides for satisfactory 
access arrangements, including in terms 
of facilities and general access; 

• The proposal provides for a 
complementary mix of uses and spaces; 

• The proposal provides for an appropriate 
level of density relative to the 
development standards prescribed for 
the site and the desired future character 
of the zone; 

• The proposal provides for an urban form 
that clearly defines public and private 
spaces and that are appropriate for the 
function of the locality; 

• The proposal provides for satisfactory 
legibility to assist with wayfinding within 
the site and building; 

• The proposal provides for sufficient 
spaces at street and ground level to 
activate the public domain; 

• The proposed built form, materiality and 
design of the building recognises and 

Yes  
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enhances the character of the nearby 
commercial precinct; and 

• Given the surrounding context, the 
proposal will have an acceptable impact 
on the nearby HCA and heritage item. 
 

Part 2.3 – Site and Context 
Analysis 

A site and context analysis was submitted as part 
of the application that satisfies the controls 
contained in this Part. 
 

Yes 

Part 2.5 – Equity of Access 
and Mobility 
 

The proposal satisfies the access and mobility 
controls contained in MDCP 2011 in that: 
 
Commercial 
 

• Appropriate access is provided for all 
persons through the principal entrance/s; 

• A Continuous Accessible Path of Travel 
(CAPT) to and within the subject site and 
to the commercial premises is provided, 
which allows a person with a disability to 
gain access to all areas; 

• Accessible parking has been provided for 
the commercial component of the 
development; 

• Accessible sanitary facilities have been 
provided; and 

• Despite the above, the requirements of 
the MDCP 2011 are effectively 
superseded by the introduction of the 
Premises Standards.  An assessment of 
whether these aspects of the proposal 
fully comply with the requirements of the 
relevant Australian Standards and the 
Premises Standards has not been 
undertaken as part of this assessment. 
That assessment would form part of the 
assessment under the Premises 
Standards at the Construction Certificate 
(CC) stage of the proposal, with 
recommended conditions included to 
ensure this occurs. 

 
Residential 
 

• 4 adaptable dwellings have been 
provided in accordance with the 
requirement; 

• Accessible and adaptable parking 
spaces have been provided in 
accordance with the requirement; 

• Appropriate access from the principal 
entry point and throughout the 
development is provided for all persons 
via the provision ramping, pathways and 
lift access; 

• All common areas/facilities are 
accessible; and 

Yes, subject to 
conditions 
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• Conditions of consent are recommended 
to ensure the above items are provided at 
CC stage. 

 
Part 2.6 – Acoustic and 
Visual Privacy 

Residential 
The proposal will have a satisfactory impact on 
visual and acoustic levels of the surrounds in 
accordance with Part 2.6 as follows: 

• The proposed balconies on the northern 
side of the development address the 
existing ROW and are to be largely 
treated by suitable measures such as 
screening to allow for privacy mitigation. 
Further, as described earlier within this 
report, adequate separation is shared 
between the subject development and 
nearby developments and that satisfies 
the minimum requirements under the 
ADG; 

• The openings and balconies facing west 
address the Charles Street public domain 
and as such, will have a satisfactory 
impact on the privacy levels of the 
surrounds; 

• A solid wall is proposed on the eastern 
side of the development, thereby 
ensuring satisfactory privacy levels for 
existing occupants of the nearby shop-
top housing development; 

• The remaining openings and balconies 
are primarily orientated internally over a 
central courtyard and are treated with 
either solid walls on their sides, privacy 
screening or are sufficiently setback from 
the southern boundary. As such, these 
openings and balconies will have an 
acceptable impact on the privacy levels of 
the surrounds, whilst receiving 
satisfactory levels of ventilation and 
natural light; and 

• A condition of consent has been included 
within the recommendation mandating 
any noise from plant and equipment (i.e. 
– air conditioning units) to not exceed 
acceptable levels. 

 
Commercial  

• The use of the ground floor commercial 
floor space will be subject to future 
applications; and 

• It is considered the proposal as 
presented will not prevent the 
commercial floor space from being 
appropriately acoustically treated as 
required, depending on the intended 
use/s. 
 

Yes, subject to 
conditions. 

Part 2.7 – Solar Access and 
Overshadowing  

Refer to discussion under Section 5(c)(i) below 
this table. 

Yes, satisfies 
the objectives 
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Part 2.9 – Community 
Safety 

The development satisfies the relevant provisions 
of this Part as follows: 
 

• The development has been designed to 
overlook the public domain and COS; 

• Secured card access into to the lobby 
and proposed lifts is provided for the 
residential components of the 
development, thereby restricting public 
access to the upper levels; 

• Separate and direct entrances have been 
provided for the commercial tenancies; 

• Glazing is provided for the majority of the 
elevation of the commercial tenancies 
that address Charles Street, thereby 
allowing for passive surveillance of the 
public domain; and 

• A condition is included in the 
recommendation requiring the entrance 
to the premises to be well lit and to 
comply with the relevant Australian 
Standard to avoid excessive light 
spillage.  

 

Yes, subject to 
condition. 

Part 2.10 – Parking 
 

Refer to discussion under Section 5(c)(ii) below 
this table. 

Yes 
 

2.16 – Energy Efficiency BASIX Certificate submitted for residential 
component.  Section J compliance to be achieved 
at the CC stage. 
 

Yes 

Part 2.21 – Site Facilities 
and Waste Management  

The proposal satisfies the relevant provisions of 
Part 2.21 as follows: 
 

• The application was accompanied by a 
waste management plan in accordance 
with the Part; 

• Standard conditions are recommended to 
ensure the appropriate management of 
waste during the construction of the 
proposal; 

• Sufficiently sized and appropriately 
designed areas for waste storage have 
been provided for both the residential and 
commercial components of the 
development, which are easily accessible 
on the ground floor; 

• Standard conditions have been included 
to ensure access ways and gradients are 
satisfactory to facilitate the removal of 
waste; and 

• Suitable areas are provided within the 
proposed balconies to allow for the 
provision of clothes drying facilities. 

 

Yes, subject to 
conditions. 

Part 2.24 – Contaminated 
Land 

Refer to discussion under Section 5(a)(i) further 
above. 

Yes 

Part 2.25 – Stormwater 
Management  

The development is capable of satisfying the 
relevant provisions of Part 2.25 as follows: 
 

Yes, subject to 
conditions. 
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• Conditions are recommended to ensure 
the appropriate management of 
stormwater.  

 
Part 5 – Commercial and Mixed Use 

Part 5.1.1 – General 
Objectives  

The proposal meets the relevant objectives of 
Part 5.1.1 as follows: 
 

• The proposed development responds to 
its context and is compatible with the 
surrounding built environment and public 
domain; 

• The proposal achieves a high quality of 
urban design; 

• The proposal assists in revitalising the 
nearby commercial precinct on 
Parramatta Road; and 

• The proposal promotes an accessible 
and safe environment through its design 
and features. 

 

Yes 

Part 5.1.3 – Type of 
commercial and mixed use 
development 

The subject proposal is identified as ‘Infill 
Development’ under Part 5.1.3.4. 

Noted 

Part 5.1.4 – Building form The development generally complies with the 
relevant provisions of Part 5.1.4 as follows: 
FSR & Height 

• The proposal seeks to vary to the FSR 
development standard prescribed for the 
site under a Clause 4.6 request, which 
has found to be acceptable in the 
circumstances of the case (refer 
discussion under Section 5(a)(iii)(i) 
above);  

• The proposal complies with the maximum 
building height development standard 
prescribed for the site (refer discussion 
under Section 5(a)(iii) above); and 

• The proposed density of the development 
is appropriate to the contextual 
constraints of the subject site and is 
consistent the desired future character of 
the zone.  
 
 

Front massing 
• The proposal is consistent with the front 

massing requirements, as its street front 
portion has a height below 12 metres and 
is a maximum of 3 storeys; and 

• The street front portion at ground level is 
built to the boundary, to reinforce the 
street edge. 

 
Upper level massing & Rooftop level massing 

• The upper level (level 4) above the street 
front portion of the building mass is 
setback a minimum of 6m from the street 

No – part 
compliance, 
however, 
relevant 
objectives 
satisfied. 
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front of the building, which complies with 
the relevant requirement. 

 
Rear massing  

• The proposal does not comply with the 
rear massing requirement of being 
contained within a 45-degree sloping 
plane from a point 5 metres vertically 
above the ground level of the property, 
measured at the rear boundary.  

• However, a variation to the above 
requirement can be permitted subject to 
the additional massing not resulting in 
visual bulk or amenity impacts to 
neighbouring properties to the rear.  

• In this instance, the rear massing 
proposed is considered acceptable, 
given that the adjoining development 
located directly east of the site; presents 
mainly blank walls and small openings 
that service common corridors towards it. 

• In addition, the top floor unit of the 
abovementioned adjoining development, 
which includes a west facing balcony, will 
still maintain outlook over the roof form of 
the proposal, given the maximum 
building height proposed. 

 
Roof-top level massing  

• The proposal includes dwellings within 
the top 3 metres of the maximum height 
control and is therefore contrary to control 
C15 within Part 5.1.3.3. However, this 
height restriction conflicts with the 
maximum 14 metre height control 
applicable to the site under MLEP 2011, 
which the proposal readily complies with. 
Further, the roof-top massing (level 4), 
will be obliquely visible from the Charles 
Street public domain, given the 6m 
setback proposed from the front 
boundary; thereby allowing the 
development to read as 3 storeys from 
the principal street frontage. 

 
 
Depth 

• Although the proposal exceeds the 
maximum depth allowance (22m), the 
proposal is still considered to satisfy the 
intent of this control, as a generous 
central void is provided within the 
development, which allows for 
satisfactory cross ventilation and light 
access to be obtained by most 
apartments and for acceptable impacts 
on adjoining properties in terms of bulk 
and scale, overshadowing and privacy.  
 

Building separation 
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• The proposal provides for satisfactory 
building separation as per the ADG 
requirements. This matter is discussed in 
detail under Section 5(a)(ii) further 
above. 
 

Part 5.1.5 – Building detail The development generally complies with the 
relevant provisions of Part 5.1.5 as follows: 
Building frontages 

• The 3 storey, street front portion of the 
building mass will read as the dominant 
element in the streetscape, as the 
proposed level 4 above it is sufficiently 
setback from the front property boundary; 
and is therefore considered visual 
subservient; and 

• The proposed development includes an 
urban art installation on the prominently 
located wall adjacent to the corner where 
the ROW meets Charles Street. It is 
considered this measure will add a visual 
interest to the development and Charles 
Street. 

 
Active street frontage uses and shopfront design 

• The proposal provides for an active street 
frontage, as it is built to the street edge. 
In addition, the proposal provides for 
sufficient levels of transparency and 
direct access from the public domain; 

• The entry to the residential 
accommodation on the upper floors is 
separate from the proposed commercial 
entries and is sheltered, whilst being 
highly visible from the public domain 
given its central location; and 

• The commercial spaces are appropriately 
serviced in terms of sanitary facilities, 
disabled access, waste facilities and 
parking/loading spaces. 

 

Yes 

Part 5.1.6 – Building use 
 
Dwelling mix 
 
i. Studio 5 – 20% or 1 to 3 
ii. 1 bedroom 10 – 40% or 7 
iii. 2 bedroom 40 – 75 or 7 to 
13%; and  
iv. 3 bedroom or bigger 10 – 
45% or 2 to 8. 
 

The proposal generally complies with the relevant 
provisions of Part 5.1.6, except for the dwelling 
mix requirements, as only 3 x 1-bedroom units are 
proposed.  
 
Notwithstanding, the proposal still satisfies the 
objectives of this Part, as it provides a choice of 
dwelling types, including several 3-bedroom 
apartments, which are generally undersupplied in 
the locality. 
 

No – part 
compliance, 
however, 
relevant 
objectives 
satisfied 

Part 5.1.7 – Vehicle access, 
parking, loading and 
services 

The proposal complies with the relevant 
provisions of Part 5.17 as follows: 
 

• The proposed vehicle access is located 
from the rear of the existing ROW; 

• A dedicated area for loading is provided 
toward the rear of the building and that is 
directly accessible from the ROW; 

Yes 
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• Building services and plant are 
predominately located within the central 
portion of the development and adjacent 
to the ROW, thereby not affecting the 
provision of an active street frontage 
along Charles Street. 
 

Part 9 – Strategic Context 

Part 9.35 – Parramatta 
Road Precinct (Precinct 35) 
 
 

The proposal is consistent with the desired future 
character provisions of the precinct as follows: 
 

• As detailed within this report, the 
proposal does not impact the heritage 
significance of the nearby item or 
adjacent HCA, given the presence of 
existing buildings that largely obscure it 
from the surrounds; 

• The proposed street building frontage 
complements the siting, scale, form, 
proportion, materiality and colour of 
surrounding development along 
Parramatta Road and will read as 3 
storeys within the streetscape; 

• The development will allow for an active 
and vibrant commercial street frontage 
that will provide passive surveillance of 
the public domain, 

• As demonstrated within this report, the 
proposed development, which adopts 
and is afforded a higher density under the 
current planning controls than its 
neighbours immediately to the south, 
allows for suitable levels of amenity for 
both future and surrounding occupiers; 
and 

• The proposal provides efficient parking 
and loading areas for vehicles wholly 
within the development. 

Yes. 

 
The following provides discussion of the relevant issues: 
 
(i) Part 2.7 – Solar Access & Overshadowing 
 
Part 2.7 of MDCP 2011 contains objectives and controls relating to solar access and 
overshadowing.  
 
Overshadowing 
 
The site has an east-west orientation and is adjoined directly to the south by a series of single 
storey, dwelling houses located at nos. 9, 11, 13 and 15 Charles Street, respectively. Given 
the orientation of the subject site and location of the affected properties relative to the 
development, the proposal will result in a degree of overshadowing on these properties.  
 
Shadow diagrams in plan form for 21 June (mid-winter) were submitted to demonstrate the 
proposal’s impact on the surrounds. In addition, elevational shadow diagrams for 21 June and 
for the equinox were submitted to demonstrate the proposal’s impact against the existing and 
approved situations. Further, a written analysis accompanied the diagrams. 
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Existing & Approved Scenario Comparison 
 
Prior to the assessment of the subject proposal’s overshadowing impacts on the surrounds 
against the relevant provisions under Part 2.7, it is considered important to understand the 
current and approved context.  
 
As demonstrated by the architectural plans submitted, the development proposed is 
considered to display a more considerate design in terms of allowing for a greater level of 
solar access year-round for the adjoining property at 9 Charles Street, when compared to the 
existing and approved scenarios. This is evidenced by the following:  
 

• A central courtyard is provided within the middle portion of the site and adjacent to the 
southern boundary. As such, the development is massed primarily to the northern, 
eastern and western side of development, allowing for greater levels of solar access 
year-round and improved amenity for existing and future occupiers; and 

• The development ‘steps’ down the site from its northern side to its southern side, with 
a varied building storey height of between 2 to 3 (approximately 8.1m to 9.5m) located 
adjacent to the adjoining areas of POS.  

 
An assessment of the proposal against the relevant provisions of this Part has been carried 
out hereafter: 
 
Control (C) C2 of Part 2.7.3 of the MDCP 2011 states: 

 
Direct solar access to windows of principal living areas and principal areas of open 
space of nearby residential accommodation must not be reduced to less than 2 hours 
between 9:00am and 3:00pm on 21 June. 

 
Comment: The shadow diagrams submitted indicate that on 21 June: 
 

• Given the existing building footprint, 9 Charles Street currently receives no direct solar 
access to its principal area of open space or windows servicing living areas, including 
a kitchen; 

• Given the existing building footprint, 11 Charles Street currently receives no direct solar 
access to its principal area of open space or its east facing window between 9am and 
11am mid-winter. However, from 11am onwards, solar access, albeit to a reduced 
level, is maintained to its principal area of open space; and 

• 13 and 15 Charles Street currently receive a minimum of 2 hours direct solar access 
to their respective principal area of open space, which is to remain unaffected by the 
proposal. 

 
With respect to 11 Charles Street and the further reduction of solar access to its principal area 
of open space, C2(ii) of Part 2.7.3 of MDCP 2011 states: 
 

If the development proposal results in a further decrease in sunlight available on 21 
June, Council will consider:  
 
a.   The development potential of the site;  

 
Comment: The development potential of the site prescribed by the development standards 
under the MLEP 2011 is a maximum 14 metre height limit and 1.5:1 FSR. In addition, the 
subject site is zoned B2 Local Centre under MLEP 2011, which permits shop top housing 
development. 
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The residential dwelling houses located to the south of the site, including 11 Charles Street, 
are zoned R2 Low Density Residential under MLEP 2011, with a maximum building height of 
9.5m and FSR of generally 0.5:1; which allows for a 2-storey building form. 
 
Given the differences between the zonings and building envelopes allowed, coupled with the 
orientation and location of the impacted sites, it is considered that additional shadowing 
impacts is not unexpected. 
 
Despite the above additional impact on the principal area of open space at 11 Charles Street, 
it is considered acceptable in this instance given the following: 
 

• As described earlier, the development readily complies with the 14m height 
development standard under the MLEP 2011. Further, a varied building storey height 
of 2 to 3 (approximately 8.1m to 9.5m) is proposed adjacent to the southern boundary, 
in addition to the provision of a central courtyard; which is considered to allow improved 
solar access for nearby affected properties year round, when compared with the 
existing and approved scenarios;  

• It is considered that the proposal under current planning controls could adopt a more 
‘typical’ building form and footprint, similar to the approved development, in addition to 
a greater building height adjacent to the southern boundary; which would result in a 
poorer outcome year round for adjoining properties in terms of overshadowing; and 

• Despite the additional impact, the development still allows for a satisfactory amount of 
solar access to be obtained by the principal area of open space servicing 11 Charles 
Street, during mid-winter between 11am and 1pm. 

 
Considering the above, the additional impact to 11 Charles Street’s principal area of open 
space is considered acceptable in this instance. 
 

b.   The particular circumstances of the neighbouring site(s), for example, the proximity    
of any residential accommodation to the boundary, the resultant proximity of windows 
to the boundary, and whether this makes compliance difficult;  

 
The area of principal open space servicing 11 Charles Street that is affected by the additional 
impact proposed is approximately between 7.6 to 8m from the southern boundary of the 
subject site. As such, given the minimal separation distance between the site and impacted 
property, complete compliance is considered difficult to achieve in this instance. 
 

c.    Any exceptional circumstances of the subject site such as heritage, built form or 
topography; and  

 
No obvious exceptional circumstances applicable to the subject site are apparent. 
 

d.   Whether the sunlight available in March to September is significantly reduced, such 
that it impacts upon the functioning of principal living areas and the principal areas of 
open space. To ensure compliance with this control, separate shadow diagrams for 
the March/September period must be submitted. 

 
As outlined previously, elevational diagrams for the equinox were submitted to demonstrate 
the development’s impact during this time, which also included a comparison against the 
existing and approved scenarios.  
 
Based on an assessment of the above-mentioned diagrams, the following is evident: 
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• The development proposed allows for the existing east facing kitchen windows 
servicing the dwelling house at 9 Charles Street to receive direct solar access between 
9am to 11am during the equinox; which complies with the minimum 2-hour 
requirement. This is considered a superior outcome compared to the current and 
approved situation, which both allow for minimal direct solar access to be received by 
these windows during these times; 

• Despite their proximity to the property boundary, the development allows for direct 
solar access to be received by the north and east facing openings servicing the 
dwelling house at 9 Charles Street between 9am to 11am during the equinox, which 
complies with the minimum 2-hour requirement. Similarly, this outcome is a significant 
improvement to the current and approved context; 

• The development proposed allows for most of the principal area of open space 
servicing the dwelling house at 9 Charles to receive direct solar access between 11am 
to 2pm during the equinox, which exceeds the minimum 2-hour requirement. Again, 
this outcome is considered a significant improvement on the current and approved 
scenarios, which allow for a lesser amount during the same periods; and 

• The development proposed allows the principal area of private open space servicing 
the dwelling house at 11 Charles Street to receive direct solar access between 9am to 
2pm during the equinox, which exceeds the minimum 2-hour requirement. Compared 
with the current and approved scenarios, a similar outcome is achieved. 

 
Overall, considering the above assessment, the development is considered to have an 
acceptable impact on the surrounds in terms of additional overshadowing relative to the site 
constraints and relevant planning controls. As such, the development is considered 
acceptable with respect to the objectives and controls of Part 2.7 of MDCP 2011. 
 
(ii) Part 2.10 – Parking 
 
The site identified in Parking Area 2 under Part 2.10 of the MDCP 2011. The following table 
summarises the car, bicycle and motorcycle parking and service area requirements for the 
development: 
 
Component Control Required Proposed Compliance 
Car Parking 
Resident Car 
Parking 

0.4 car parking spaces per 
studio (non adaptable)  

0 x studio (non 
adaptable) 
0 spaces 

 
 
 
 
 
 
 
14 spaces 

 
 
 
 
 
 
 
Yes 

0.5 car parking spaces per 
1 bedroom unit (non 
adaptable) 
 

0 x 1 bed units 
(non adaptable) 
 
= 0 spaces 
 

1 car parking spaces  per 2 
bedroom unit (non 
adaptable) 

6 x 2 bed unit 
(non adaptable) 
 
= 6 spaces 

1.2 car parking spaces per 
3 bedroom unit (non 
adaptable) 

7 x 3 bed unit 
(non adaptable) 
 
= 8 spaces 

1 car parking space per 1 
adaptable dwelling 

4 x adaptable 
dwellings 
 
= 4 adaptable 
spaces 

4 adaptable 
spaces 

Yes 
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Component Control Required Proposed Compliance 
Commercial Car 
Parking 

1 space per 80sqm GFA 
for customers and staff  

224sqm 
 
= 3 spaces 

2 spaces No, however, 
condition 
recommend 
to convert 
accessible 
commercial 
space into 
standard 
space. 

1 accessible space per 10 
spaces 
 

3 spaces  
 
= 0 accessible 
spaces 
 

1 accessible 
space 

No, however, 
condition 
recommend 
to convert 
accessible 
commercial 
space into 
standard 
space. 

Visitor Car 
Parking 

0.1 car parking space per 
unit (non adaptable) 
 

13 units (non 
adaptable) 
= 1 visitor space 
 

1 visitor space Yes 

1 accessible visitor’s car 
parking space per 4 
accessible car parking 
spaces 
 

1 accessible 
visitor space 
 

1 accessible 
visitor 

Yes 

 TOTAL 23 spaces 23 spaces  
 

Yes 

Bicycle Parking 
Resident 
Bicycle Parking 

1 bicycle parking space 
per 2 units 

17 units 
= 9 spaces 

 
 
13 spaces 
 

 
 
Yes Visitor Bicycle 

Parking 
1 bicycle parking space 
per 10 units 

2 spaces  

Motorcycle Parking 
Motorcycle 
Parking 

5% of the total car parking 
requirement 

1 space 2 spaces 
 

Yes 

 
Further to the table above, the proposal provides for a dedicated service bay/loading area on 
the ground floor that is accessed from the ROW. Also, a car wash bay is provided within the 
basement for occupants of the development. In addition, a Traffic & Parking Impact 
Assessment was submitted with the application, which found the local road and parking 
network can readily cater for the proposed development. 
 
Considering the above, subject to conditions, the proposal will comply within the minimum 
requirements under Part 2.10 of MDCP 2011. 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
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5(f)  Any submissions 
 
The application as originally submitted was advertised, an on-site notice was displayed on the 
property, and residents/property owners in the vicinity of the property were notified of the 
development in accordance with Council's Community Engagement Framework. In response, 
2 submissions were received, objecting to the proposal. 
 
The submissions received raised the following concerns, which have already been discussed 
throughout the main body of this report: 
 

(i) Acoustic & visual privacy; 
(ii) Bulk & scale; 
(iii) Contamination; 
(iv) FSR variation; 
(v) Overshadowing 
(vi) Traffic and parking;  
(vii) Veracity & validity Clause 4.6 request; and 
(viii) Zoning combability. 

 
In addition to the above, the submissions raised the following concerns, which are discussed 
under the respective headings below: 
 
Concern Comment 
Asbestos removal 
Concern was raised with 
respect to potential impacts 
arising from the removal of 
asbestos. 
 

Conditions and advisory notes are included within the 
recommendation with respect to the specific requirements relating 
to the removal of asbestos, which must be adhered to by law. 

Construction impacts 
Concern was raised that the 
proposal would negatively 
impact the surrounds during its 
construction. 

Conditions are recommended requiring dilapidation reports to be 
undertaken for the adjoining properties in accordance with the 
EP&A Act 1979 and Environmental Planning and Assessment 
Regulation 2000 (EP&A Regs. 2000), to monitor construction 
impacts on nearby structures and dwellings.  
 
Standard construction hours are recommended to protect the 
amenity of the surrounds by restricting early morning and late-night 
construction works.  
 
With respect to impacts caused by vehicles associated with the 
construction of the proposal, any incidents with respect to this issue 
that may arise should be reported to Council for investigation. 

Commercial floor space 
demand 
Concern was raised that there 
was minimal demand for the 
commercial floor space 
proposed by the development 
and therefore sufficient street 
activation would not be 
provided by the development. 
 

As detailed within this report, the planning controls applicable to the 
development type proposed require the provision of commercial 
floor space on the ground floor to assist in achieving the objectives 
of the B2 Local Centre zone under the MLEP 2011. The proposal 
complies with the aforementioned controls. Current market demand 
for commercial space within the locality is not required to be 
considered in this regard. 

Illegal dumping 
 
Concern was raised that the 
proposal would result in illegal 
dumping of rubbish within the 
surrounds. 

There is no evidence to suggest the proposal will result in illegal 
dumping, as appropriate areas for waste management and for 
residential storage are provided as part of the development in 
accordance with the MDCP 2011. In any case, any incidents of 
illegal dumping should be reported to Council for investigation. 
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Notification of application 
 
Concern was raised that the 
application was not notified in 
accordance with Council’s 
policy, as the required site sign 
was not prominently affixed to 
the building  

Based on Council’s records, a DA site notice was appropriately 
affixed on the property. In addition to the provision of a site notice, 
the application was notified directly to the required nearby and 
adjoining owners and occupiers in accordance with Council’s policy. 
The submissions received to date have been considered as part of 
the assessment of the application and as detailed within this report, 
the development has been assessed against the relevant planning 
legislation and policies. 

 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
To avoid any question in relation to the consent applied to the site, it is considered that in the 
public interest, the previous consent issued under DA201600419 be surrendered. A condition 
to this effect has been included in the recommendation. 
Subject to the above condition being applied, the proposal is considered to be in the public 
interest. 
 
6 Referrals 
 
The application was referred to the following internal sections and comments received within 
the referrals have been considered as part of the assessment of the application: 
 

• Development Engieering. 
• Environmental Health; 
• Heritage & Urban Design; 
• Urban Ecology; and 
• Waste Management. 

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $244,734.06 will be required for the 
development under Marrickville Section 94/94A Contributions Plan 2014. A condition requiring 
that contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development and Marrickville Local Environmental Plan 2011. The proposal is generally 
consistent Marrickville Development Control Plan 2011. 
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. The applicant has made written requests pursuant to Clause 4.4 Floor space ratio of 

the Marrickville Local Environmental Plan 2011. After considering this request, and 
assuming the concurrence of the Secretary has been given, the Panel is satisfied that 
compliance with the standards is unnecessary in the circumstance of the case and that 
there are sufficient environmental grounds to support the variation. The proposed 
development will be in the public interest because the exceedance is not inconsistent 
with the objectives of the standard and of the zone in which the development is to be 
carried out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2020/0706 
for demolition of existing building and structures and construction of a mixed use 
development comprising commercial tenancies, shop top housing, with parking, 
landscaping and other associated works. at 1-3 Charles Street, Petersham, subject to 
the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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