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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2020/0174 
Address 2-8 Weston Street BALMAIN EAST  NSW  2041 
Proposal Modify hours of operation of restaurant to allow evening use 
Date of Lodgement 03 June 2020 
Applicant The Fenwick Balmain Pty Ltd 
Owner Inner West Council 
Number of Submissions Initial: 69 
Value of works $1,141,030.00 
Reason for determination at 
Planning Panel 

No of submissions received 
Council asset 

Main Issues Parking 
Recommendation Approval with Conditions  
Attachment A Recommended conditions of consent 
Attachment B Acoustic Report 
Attachment C Traffic and Parking Assessment 
Attachment D Plan of Management 
Attachment E Original Conditions of Consent 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council to modify hours of 
operation of an restaurant to allow evening use at 2-8 Weston Street, Balmain East. The 
existing trading hours are from 7am to 5pm Monday to Sunday inclusive and public holidays 
for all indoor and outdoor areas. The proposal seeks to extend the hours of trading to 11pm, 
seven days a week.  
 
The application was notified to surrounding properties and 69 submissions were received in 
response. 
 
The main issues that have arisen from the assessment of the application include: 
 

• Traffic and carparking  
• Noise from outdoor trading 

 
These issues are considered acceptable for the reasons outlined in this report and therefore 
the application is recommended for approval, subject to recommended conditions to permit a 
12 month trial period for evening trade . 
 
2. Proposal 
 
The proposed development seeks to modify Condition 55 of D/2015/299 to enable evening 
trade for the indoor and outdoor areas. The existing trading hours are from 7am to 5pm 
Monday to Sunday inclusive and public holidays for all indoor and outdoor areas. The proposal 
seeks to extend the hours of trading to 11pm. No additional seating is proposed.  
 
3. Site Description 
 
The subject site is located on the eastern side of Weston Street, between Darling Street and 
Paul Street. The subject site consists of the Fenwick Building with lift access from Weston 
Street, accessible pathway and amenities. The subject site is irregular in shape with 
approximately 11.5m frontage to Weston Street however the Fenwick Building is oriented to 
the foreshore. Access to the building is available via the stairs or lift from Weston Street or 
from the foreshore pedestrian walkway.  
 
Immediately to the north of the site is located the Darling Street Wharf and a bus turning area 
which is a major public transport interchange and a two storey serviced apartment building. 
The western side of Weston Street is occupied by a variety of two storey dwellings. Lands to 
the south comprise Illoura Reserve being a landscaped foreshore park with an existing 
playground located to the east of the existing access road. 
 
The Fenwick stone building is listed as an item of state heritage significance, Illoura Reserve 
as a landscape heritage item, and the site is within a heritage conservation area.  The site is 
not identified as a flood control lot. 
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LLEP 2013 Zoning Map Extract (subject site outlined in red) 

 
4. Background 
 
4(a) Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
D/2015/299 Adaptive reuse of Fenwicks stone 

building as a licenced cafe with gallery 
space including associated accessibility 
improvements, public toilet facilities, 
new access path and reconfiguration of 
car parking in Illoura Reserve. 

Approved by Council 
23/08/2016 

 
There have been no planning determinations at the only adjoining property, 10 Darling Street 
Balmain East, since the determination of the original application.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 and 4.55 of the Environmental Planning and Assessment Act 1979.  
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5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy 55 (Remediation of Land)  
• State Environmental Planning Policy (Coastal Management) 2018 
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Leichhardt Local Environmental Plan 2013 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
Consent has already been granted but, in any event, the proposed modification application 
seeks an extension to the approved hours of use with no building works proposed, as such it 
is considered that the site is suitable for the proposed use in accordance with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy (Coastal Management) 2018 
 
The subject site falls within the Coastal Environment Area and Coastal Use area under the 
provisions of the Coastal Management SEPP. The proposed development seeks to enable 
evening trading to the existing approved use for both the indoor and outdoor seating areas. 
No building works or additional seats are proposed as part of the proposal as such the 
proposal as modified will remain complaint with the aims of the Policy.  
 
5(a)(iii) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 

2005  
 
The waterway adjoining the site is zoned W1 Maritime Waters. The proposed works are 
positioned above mean high water mark (MHWM) and therefore do not involve any works 
within a designated zoned area of SREP 2005.   
 
The proposal does not fall within the definition of land-based development (i.e. boat sheds, 
reclamation works, sea walls, swimming pools and water front access stairs) of land/water 
interface development and therefore does not require consent pursuant to Clause 5(1) SREP 
2005. 
 
The proposed development seeks to enable evening trading to the existing approved use for 
both the indoor and outdoor seating areas. No building works or additional seats are proposed 
as part of the proposal as such the proposal would not have an adverse effect on 
environmental heritage, the visual environment, the natural environment or open space and 
recreation facilities and as such will remain complaint with the aims of the Policy. 
 
5(a)(iv) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 

• Clause 1.2 - Aims of the Plan 



Inner West Local Planning Panel ITEM 2 
 

PAGE 11 

• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.5 - Additional permitted uses for land 
• Clause 5.4 - Controls relating to miscellaneous permissible uses 
• Clause 5.10 - Heritage Conservation 
• Clause 6.5 - Limited development on foreshore area 
• Clause 6.6 - Development on foreshore must ensure access 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned RE1  - Public Recreation under the LLEP 2011. The LLEP 2013 defines the 
development as a modification to an approved food and drink premises: 
 
“Food and drink premises means premises that are used for the preparation and retail sale of 
food or drink (or both) for immediate consumption on or off the premises, and includes any of 
the following— 
 
(a) a restaurant or cafe, 
(b) take away food and drink premises, 
(c) a pub, 
(d) a small bar. 
 
Food and drink premises are not permitted with consent within the land use table. Despite this, 
Clause 5.10(10) Conservation incentives of Leichhardt LEP 2013 allows a consent authority 
to permit the use of a heritage item for any purpose provided that certain criteria are satisfied. 
The approved development application (D/2015/299) demonstrated the proposal satisfied the 
criteria under this part and is a satisfactory use within the zone.  
 
The proposed development does not seek to intensify the occupancy of the approved food 
and drink premises rather extend the hours from 7am to 5pm to 7am to 11pm to accommodate 
evening trading. The proposal does not seek to hinder the use of the public recreational areas 
and is consistent with the objectives of the zone. 
 
Clause 5.10 - Heritage Conservation  
The Fenwick building is listed as an item of state heritage significance with the surrounds of 
the building and Illoura Reserve being listed as a landscaped item of heritage under Leichhardt 
LEP 2013. The subject site is also located within a heritage conservation area.  The site is 
also listed on the State Heritage Register (SHR) under the Heritage Act 1977. The proposed 
development will have no impact on the heritage item or adjoining Illoura Reserve.  
 
Clause 6.5 - Limited development on foreshore area 
No additional outdoor seating is proposed as such the proposal does not encroach upon the 
foreshore building line along this section of the foreshore.  
The application satisfies the provisions of the above Leichhardt Local Environmental Plan 
2013.  
 
5(b) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not particularly relevant to 
the assessment of the application. Under the Draft IWLEP 2020 the subject site will remain as 
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a listed heritage item. Accordingly, the development is considered acceptable having regard 
to the provisions of the Draft IWLEP 2020. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections  N/A 
  
Part C  
C1.0 General Provisions Yes 
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.11 Parking No – see discussion  
C1.13 Open Space Design Within the Public Domain Yes  
C1.20 Foreshore Land Yes  
  
Part C: Place – Section 2 Urban Character  
C2.2.2 Balmain East Distinctive Neighbourhood  Yes 
  
Part C: Place – Section 3 – Residential Provisions N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.5 Interface Amenity Yes 
C4.20 Outdoor Dining Areas  Yes 
  
Part D: Energy N/A 
  
Part E: Water N/A 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 

 
 
The following provides discussion of the relevant issues: 
 
C1.11 Parking 
 
The Fenwick building and surrounds are listed as heritage items of significant heritage value. 
Consequently there is little or no opportunity to provide on-site car parking facilities or to create 
any new facilities given its location along the foreshore and the value of this surrounding 
landscaped open space. The traffic and parking assessment provided with the application 
concluded:  
 
“Parking surveys demonstrate that there has been no significant change in car parking 
demand or behaviour since the original approval of the site to operate between 7 AM and 5 
PM. It is therefore unlikely that the extension of the operating hours of the site to 11 PM would 



Inner West Local Planning Panel ITEM 2 
 

PAGE 13 

have a noticeable effect on the parking demand in the surrounding streets. Considering the 
site’s inability to provide car parking and the previous contribution to public infrastructure in 
the surrounds of the site, the car parking impacts of the site are acceptable.” 
 
The application was referred to Council’s Development Engineers for comment. It was noted 
that the proposal was not supported by them given that the development is not within a 
contributions area that would enable the  parking shortfall to be offset. In addition, Council’s 
Engineers advised the proposal is reliant on on-street parking in the vicinity which would set 
an undesirable precedent in the area as there is insufficient capacity within the surrounding 
streets to accommodate additional parking demand generated by proposed extended trading 
hours and the existing surrounding properties rely on on-street parking.  
 
Further, it was noted that there is currently limited capacity for parking during the evening/night 
as the car parking spaces in Illoura Reserve have ‘4P 8.30am-6pm Mon-Fri’ restrictions. The 
unrestricted parking after 6pm allows for a less turnover and availability of parking spaces 
particularly for the surrounding residential properties. Despite this, the site is well serviced by 
public transport and the proposal encourages use of public transport and less reliance on the 
motor vehicle. On site car parking opportunities are not available due to the heritage status of 
the site and the surrounding foreshore parklands.  
 
Site inspections of the surrounding streets undertaken in the evening hours (between 6pm 
and 7pm) on a Friday and Thursday in October indicated on both occasions that there were 
between 25 and 30 kerbside parking spaces available within a 5 minute walk of the premises. 
It is recommended that on any consent issued that a 12 month trial period for evening trading 
is granted to allow the applicant to monitor the parking impacts of the proposal on the local 
street network. In addition, it is recommended that a green travel plan is implemented to 
encourage a more sustainable travel and reduce car dependence.  
 
C4.5 Interface Amenity 
The objectives of this Part of the LDCP 2013 are as follows:  
 
“To ensure that development does not impact the surrounding area or cause unreasonable 
nuisance to any other use by way of: 
a) noise; 
b) odour; 
c) vibration; 
d) overshadowing; and 
e) overly bulky or overbearing development that significantly reduces outlook or privacy 
 
The proposed development to enable evening trade within the indoor and outdoor areas. The 
existing trading hours are from 7am to 5pm Monday to Sunday inclusive and public holidays 
for all indoor and outdoor areas, the proposal seeks to extend the hours of trading to 11pm. 
No additional seating is proposed.  
 
An Acoustic Report has been submitted that provided the following recommendations: 
• “Use of indoor and outdoor area to cease at 11pm; 
• During the hour of operation (5pm – 11pm): 

o A maximum of 24 patrons are permitted to use the ground floor outdoor area on 
the southern side of the building (Appendix 2); 

o The southern outdoor dining area table layout and distance of each table from the 
retain wall much match the drawing show in Appendix 2. This will ensure the 
existing retaining wall to the western side of the dining area can provide noise 
screening between the outdoor dining areas and the residents to the west 

o The outdoor dining ra is only for seated diners only. 
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• After 6pm, all windows and door on the northern, western and southern facades of the 
building are to remain closed when the café is in use. The door on the southern facade 
can be open for egress to the outdoor dining area.  

• The doors and windows on the eastern facades of the building are allowed to be open.  
• No music is to be played in the outdoor areas of the café.  
• Only background music is allowed within the internal areas of the site, with a maximum 

southern pressure level of 65dB(A)Leq. 
• Bottle and waste disposal not be done in external areas after 10pm. 
• Management to install signs reminding patrons to respect neighbouring residents and 

leave the site quietly at night time.” 
 

 
Appendix 2 snapshot referenced in Acoustic Report conclusion.  
 
These requirements are supportable and can be attached as conditions of consent as part of 
a 12 month trial, however the collection of garbage is to be retained as originally approved, 
this being limited to 8am to 9pm. Therefore the potential noise impacts onto nearby residential 
properties are likely to be  within acceptable limits for residential receivers in accordance with 
NSW EPA Industrial Noise Policy with compliance with the recommendations outlined above.  
C4.20 Outdoor Dining Areas 
No change is proposed to the location of the outdoor dining area, which is positioned to the 
south of the building being appropriately located adjacent to the building, below street level 
and will not obstruct any pedestrian walkways. This outdoor area will be visible from within the 
building itself and enhances the use of the existing building as a café providing a pleasant 
outdoor area for dining. 
 
5(e) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
Under Section 4.55 (1A) of the Environmental Planning and Assessment Act, 1979, Council, 
when considering a request to modify a Determination must:  
a) Be satisfied that the development as modified is of minimal environmental impact; 
b) Be satisfied that the development as modified is substantially the same development as 

the development for which consent was originally granted 
c) Notify the application in accordance with the regulations  
d) Consider any submissions made 
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e) Take into consideration the matters referred to in Section 4.15 that are relevant to the 
development the subject of the modification application. 

 
The development being modified is substantially the same development as the development 
for which consent was originally granted. No authorities or bodies were required to be 
consulted. The application was notified in accordance with the regulations and Council’s 
notification policy, 67 submissions were received. 
The heads of consideration under Section 4.15 of the Environmental Planning and 
Assessment Act, 1979, as are of relevance to the application, have been taken into 
consideration in the assessment of this application. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
 
5(g) Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties. 69 submissions were received in response 
to the initial notification. This includes 12 submissions of support for the proposal, one petition 
with 480 signatures in support of the application, one petition with 11 signatures against the 
proposal.  
 
The following issues raised in submissions have been discussed in this report: 

- Loss of on street car parking 
- Noise impacts from the use of the outdoor dining area 
- Noise impacts from the waste collection 
- Impacts of the proposal on the heritage significance of the building 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue: Noise impacts from the mechanical ventilation and loading and unloading 
 
Comment: Standard conditions have already been imposed as part of the original consent that 
require the operation of all plant and equipment shall not give rise to an ‘offensive noise’ as 
defined in the Protection of the Environment Operations Act 1997 and Regulations.  
 
Issue: Parking enforcement within the local street network 
 
Comment: Parking enforcement within the local street network falls outside the scope of the 
proposal and the assessment of the application.  
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Issue: Littering within the adjoining park 
 
Comment: Public littering within the adjoining park falls outside the scope of the proposal and 
the assessment of the application.  
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6. Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Property 
- Engineering 
- Health 
 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are not payable for the proposal.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape which are not able to be managed through appropriate 
conditions and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions.  
 
9. Recommendation 
 
A.  That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.55 of the Environmental Planning and 
Assessment Act 1979, approve Modification Application No. MOD/2020/0174 for 
Modified hours of operation of restaurant to allow evening use at 2-8 Weston Street 
BALMAIN EAST  NSW  2041 subject to a modified determination being issued as per 
Attachment A. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Acoustic Report 
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Attachment C – Traffic and Parking assessment 
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Attachment D – Plan of Management 
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Attachment E - Original Conditions of Consent 
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