
Inner West Local Planning Panel ITEM 4 

 

PAGE 216 

 

 

 
DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2020/0215 

Address 59 Warren Road MARRICKVILLE  NSW  2204 

Proposal Modification to mixed use building to delete the requirement to 
provide easement for access to neighbouring properties 

Date of Lodgement 29 June 2020 

Applicant Burrell Threlfo Pagan Pty Ltd 
Mr Bruce Threlfo 

Owner Newbury Ventures Pty Ltd 

Number of Submissions 0 

Value of works $3,576,399.00 

Reason for determination at 
Planning Panel 

Modification proposes to delete a condition imposed by the 
Panel  

Main Issues Vehicular Access for adjoining properties 

Recommendation Approval 

Attachment A Recommended modified conditions of consent 

Attachment B Approved Plans (DA201800235) 

Attachment C Traffic Report & Legal Advice submitted with application  
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1. Executive Summary 
 
This report is an assessment of the modification submitted to Council under s4.55(1a) of the 
Environmental Planning and Assessment Act 1979 to modify Determination No. 201800235 
dated 27 November 2018 to delete the requirement to provide easement for access to 
neighbouring properties. 
 
The application was notified to surrounding properties and no submissions were received in 
response to the notification. 
 
The application is reported to the Panel as the applicant seeks to delete a condition 5 which 
was imposed by the Panel and requires the mixed-use development to provide a break 
through wall and easement to the adjoining property.  
 
The modification sought is not opposed by Council staff and is recommended for approval.   
 

2. Proposal 
 
On 27 November 2018, the Inner West Local Planning Panel approved DA201800235, to 
demolish existing improvements and construct a 5-storey mixed use building containing a 
shop and 20 boarding rooms with associated car parking.  
 
The following is an extract of the meeting minutes in relation to the approved development: 
 

“The Panel supports the findings contained in the Assessment Report and resolves 
that the application be approved as per the recommendation contained in that report, 
subject to the following additional conditions:  
 
1. The wall on the south west ground floor corner is to be set back 2m from the 

front alignment of the property.  
 
2. In order to facilitate the orderly redevelopment of the adjourning properties at 

55 and 57 Warren Road, an easement for access 3m wide with a height of 2.5m 
to allow for cars and a breakthrough wall construction on the western boundary 
is to be provided from Stinson Lane in alignment with the approved driveway at 
59 Warren Road in favour of 57 and 55 Warren Rd, Marrickville. Details of the 
proposed wall are to be provided on the construction certificate plans and the 
easement is to be provided prior to the issue of an occupation certificate.  

 
The decision of the panel was unanimous.” 
 
 
The subject modification seeks deletion of the condition listed in the extract above as point 2 
of the recommendation of the Panel and condition 5 in the notice of determination. The 
condition requires an easement for access and construction of the western elevation wall 
being able to facilitate a ‘break through’ to the adjoining properties at Nos.57 and 55 Warren 
Road through the subject site and that details of this be provided prior to Construction 
Certificate and evidence of the easement prior to Occupation Certificate being issued.   
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3. Site Description 
 
The subject site is located on the northern side of Warren Road on the corner of Stinson Lane 
between Illawarra Road and Stinson Lane.  The site consists of 3 allotments and is generally 
rectangular shaped with a total area of 394sqm and is legally described as Lots 1, 2 and 3 in 
Deposited Plan 1080937  
 
The site has a frontage to Warren Road of 12.42 metres and a secondary frontage of 
approximately 35.05 metres to Stinson Lane.   
 
The site supports a single storey federation style brick dwelling house.  The adjoining property 
at No.57 Warren Road contains a single storey brick dwelling house. On the opposite side of 
Stinson Lane at No. 61 Warren Road is a heritage listed two storey dwelling house with studio 
outbuilding. The surrounding context of the site is highly varied including single and 2 storey 
dwelling houses along Warren Road, with a number of 3 storey residential flat buildings to the 
east, to the south on the opposite side of Warren Road is the loading dock for Marrickville 
Woolworths and to the north-west along Illawarra Road are mixed use shop top housing 
varying up to 7 storeys in height.  
 

Figure 1: Front of existing dwelling at No.59 Warren Road.  
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Figure 2: Side elevation of existing dwelling No.59 Warren Road on Stinson Lane 

Figure 3: Zoning Map 
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4. Background 
 

4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & Date 

Pre-DA 
(PDA201200122) 
– 55,57 & 59 
Warren Road 
Marrickville  

Demolition of the existing structures, 
amalgamation of three lots into one lot, 
the construction of a 5 storey mixed use 
development containing 3 commercial 
tenancies and 36 dwellings (shop top 
housing) and basement car parking 

Meeting – 9 November 2012 
Letter Issued - 28 February 
2013 

Pre –DA 
(PDA201600094) 

Demolition of the existing improvements 
and construct a 5 part 6 storey mixed 
use building containing a shop and 31 
boarding rooms 

Meeting – 19 October 2016 
File note issued  

Pre-DA 
(PDA201700054)  

Demolition of the existing improvements 
and construct a 5 part 6 storey mixed 
use building containing a shop and 20 
boarding rooms with associated car 
parking. 

Meeting – 24 August 2017, 
Letter issued – 6 September 
2017 

DA201800235 To demolish existing improvements and 
construct a 5-storey mixed use building 
containing a shop and 20 boarding 
rooms with associated car parking 

Approved by LPP - 27 
November 2018 

 
 
Surrounding properties 
 

Application Proposal Decision & Date 

DA201200486 - 
415 -421 
Illawarra Road 
Marrickville 

Demolition of the existing improvements 
and erect a six (6) storey mixed use 
development containing four (4) ground 
floor commercial/retail tenancies, 32 
dwellings with basement level providing 
parking for 22 cars 
 

Deferred Commencement – 
12 June 2013, activated and 
amended under modified 
determination 
No.201200486.02 dated 22 
December 2014 

DA2016001221 
– 392-396 
Illawarra Road 
Marrickville 

Partial demolition of the existing 
improvements, consolidation of 3 
allotments into 1 allotment, retention 
and restoration of 2 storey traditional 
commercial shopfronts and construction 
of a 6 storey mixed use development 
containing 1 ground floor commercial 
tenancy, 17 dwellings with associated 
car parking and landscaping 

Approved – 14 November 
2016 

DA201600228 – 
61 Warren Road 
Marrickville 

Demolition of the existing garage and 
construction of a studio and carport at 
the rear of the site.  

Approved – 22 August 2016 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55 and 4g.15 of the Environmental Planning and Assessment Act 1979.  
 

5(a) Environmental Planning Instruments 
 
The application has been assessed against the State Environmental Planning Policy 
(Affordable Rental Housing) 2009 and Marrickville Local Environment Plan 2011 (MLEP). The 
proposed modifications relating to the removal of the condition imposed by the Panel relating 
to the requirement for an easement and break through wall to the adjoining property does not 
result in any substantial change to the development’s assessed permissibility, or compliance 
with applicable development standards, controls or objectives.  
 
Having regard to the relevant Environmental Planning Instruments the application as 
recommended to be modified is considered acceptable.  
 

5(b) Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP Amendment) 

was placed on public exhibition commencing on 3 April 2018 and accordingly is a matter for 

consideration in the assessment of the application under Section 4.15(1)(a)(ii) of the 

Environmental Planning and Assessment Act 1979. 

 

The amended provisions contained in the Draft LEP Amendment are not relevant to the 

assessment of the application. Accordingly, the development is considered acceptable having 

regard to the provisions of the Draft LEP Amendment. 

 

5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 

accordingly is a matter for consideration in the assessment of the application under Section 

4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 

 

The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 

assessment of the application. Accordingly, the development is considered acceptable having 

regard to the provisions of the Draft IWLEP 2020. 

 

5(d) Development Control Plans 
 
The application has been assessed against the relevant provisions of Marrickville 
Development Control Plan 2011 with the issues discussed below: 
 
Part 2.11 - Parking  
 
The application seeks the deletion of condition 5 which was imposed as a condition of consent 
under DA201800235 which reads as follows: 
 

5. In order facilitate the orderly redevelopment of the adjourning properties at 55 and 57 
Warren Road, the following is to be implemented: 

a) An easement for access 3m wide with a height of 2.5m to allow for cars and a 
breakthrough wall construction on the western boundary is to be provided from 
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Stinson Lane in alignment with the approved driveway at 59 Warren Road in favour 
of 57 and 55 Warren Rd, Marrickville. 

b) Documentary evidence of the easement being registered with NSW LRS in 
accordance with the above terms is required prior to the issue of an Occupation 
Certificate. 

 
The applicant states in the SEE submitted with the modification that the deletion of Condition 
5 is requested on the following basis: 
 

1. Condition 5 is legally invalid as addressed in the legal submission from Bruno Nesci, 
Solicitor  

2. Condition 5 is unsuitable on traffic management grounds as addressed in the report 
prepared by TRAFFIX (Traffic and Transport Consultants) 9 June 2020. 

 
Council does not agree that the imposition of the condition by the Panel was legally invalid in 
principle. However, having regard to the traffic implications of the condition, the following 
commentary is offered: 
 
Objective O7 of Part 2.10 of MDCP 2011 is “To ensure all parking facilities are safe, functional 
and accessible to all through compliance with design standards.” 
 
Council’s Development Engineer has reviewed the approved plans, condition 5 and the traffic 
report submitted with the modification and is in agreeance with the TRAFFIX report conclusion 
that the 3 metre width of the easement detailed in condition 5 is insufficient in width for 
manoeuvrability to enter and exit the site. The inadequacy would require vehicles utilising the 
easement to access the adjoining properties to encroach outside the easement to enter and 
exit the site as highlighted in the swept diagrams shown in figure 4 below. Essentially every 
movement required to access No.55 and 57 Warren Road would require traversing over 
private property. Council’s Development Engineer is in agreeance with the submission from 
the applicant that Stinson Lane is narrow in width making it difficult for vehicles to pass one 
another and the increase of traffic on this laneway is undesirable.  
 
Having regard to the width of Stinson Lane, the lane could not adequately accommodate 
increased traffic movements as envisaged by the requirement to provide vehicular access for 
both 55 and 57 Warren Road combined with the vehicles generated by the approved 
development, the lane is not sufficient in width to cope with the additional vehicular movements 
in a safe manner. 
 
It is considered that the most safe, functional and accessible method for vehicular access to 
the properties known as No.55 and 57 Warren Road would be from the existing driveways 
serving the allotments or a consolidated driveway (if applicable under a future development) 
from Warren Road rather than Stinson Lane. Council would be unlikely to raise objection for 
a future DA where vehicular access to be provided from Warren Road (for a combined 
development of an appropriate scheme). It was also noted that the easement width and height 
would prohibit heavy vehicle access to the site or adjoining properties that may be required 
for the commercial components of that future development.  
 
Given the easement width does not allow compliance with the objectives or controls under 
Part 2.10 of MDCP and that Council’s Development Engineer is supportive of the modification 
it is recommended that condition 5 be deleted from Determination No 201800235.  
 

5(e) The Likely Impacts 
 
The assessment of the modification application demonstrates that, subject to the 
recommended modified conditions, the proposed modification will have minimal impact. 
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5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 

5(g)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties. No submissions were received in response 
to the notification. 
 

5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to Council’s Development Engineer, issues raised in the referral 
has been discussed in section 5 above. 
 

7. Section 7.11 Contributions  
 
The modification does not alter the Section 7.11 Contribution imposed on the original 
development application.  
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The modification of the development will not result in any significant impacts on the amenity 
of the adjoining properties and the streetscape and is considered to be in the public interest. 
The deletion of condition 5 will ensure that the vehicular access to the site is maintained solely 
for the future occupants of the subject site in a safe, functional and accessible manner.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 

Assessment Act 1979, grant consent to Modification No. MOD/2020/0215 under 

s4.55(1A) of the Environmental Planning and Assessment Act 1979 to delete the 

requirement to provide easement for access to neighbouring properties subject to a 

modified Determination being issued with condition 5 being deleted as shown in 

attachment A.  

  



Inner West Local Planning Panel ITEM 4 

 

PAGE 225 

Attachment A – Recommended modified conditions of consent 
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Attachment B – Approved plans (DA201800235) 
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Attachment C – Traffic Report and Applicants’ legal advice 
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