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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/0165 
Address 139 Catherine Street LEICHHARDT  NSW  2040 
Proposal Part demolition and alterations and additions to existing heritage listed 

building to provide mixed use development including two new 
dwellings 

Date of Lodgement 10 March 2020 
Applicant 5ifth Grade Pty Ltd 
Owner Mr Luke M Sheehy 
Number of Submissions Initial: 6 
Value of works $899,836.00 
Reason for determination 
at Planning Panel 

Heritage item 

Main Issues • Adverse impacts to Heritage Item 
• Inconsistent with Desired Future Character Controls 
• Bulk and scale 
• Inadequate car parking 
• Non-compliance with FSR 

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Draft Conditions (in the event that the application is approved) 
Attachment C Plans of proposed development 
Attachment D Statement of Heritage Significance  
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for Part demolition and 
alterations and additions to existing heritage listed building to provide mixed use evelopment 
including two new dwelling units at 139 Catherine Street, Leichhardt. 
 
The application was notified to surrounding properties and 6 submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Non-compliance with the Floor Space Ratio development standard; 
• Adverse impact to the heritage item;  
• Bulk and scale; and 
• Inadequate car parking provision. 

 
The above issues have not been adequately resolved or addressed by the applicant, and 
therefore, the application is recommended for refusal.  
 
2. Proposal 
 
The proposed development seeks alterations to the building to create two residential dwellings 
in conjunction with the commercial tenancy retained at the front which is to be used as a food 
and drink premises.  
 
The proposed development consists of the following elements: 
 

• Rear demolition involving the existing rear extension, 
• Construction of a three level rear extension incorporating two apartments; 
• Reconstruction of the original shopfront with its recessed central entrance;  
• New site landscaping; 
• Alterations to the ground floor front façade. 
• The demolition works include the full demolition of the existing two storey rear wing of 

the existing building and excavating at the front wing of the building to create 
motorcycle parking at lower ground floor level.  

 
The proposal will present as two storeys from Catherine Street with direct access provided to 
the commercial tenancy on the first floor of the building. The building will present as three 
storeys from the rear with direct access to the ground floor from the right of way that is spanned 
over 133, 135 and 137 Catherine Street and two lots at the rear of 129 and 131 Catherine 
Street that creates a ‘private laneway’. While it appears that there is existing pedestrian access 
(see photo below) to the subject site via this 'private laneway'. If the application was 
recommended for an approval, a Deferred Commencement condition would be required 
stipulating that legal rights of access through this 'private laneway' to be demonstrated prior 
to the application being made operational. 
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3. Site Description 
 
The subject site is located on the eastern side of Catherine Street, between Styles Street and 
Thorby Avenue. The site consists of one allotment and is generally rectangular-shaped. 
 
The site has a frontage to Catherine Street of 6.12 metres.  The site benefits from a right of 
way that allows access to the site from Thorby Avenue. 
 
The terrace is part of a row of seven (Nos. 129-141) two storey semi-detached commercial 
and residential terraces located between Styles and Thorby Streets. The terrace is a typical 
Federation style shop-top terrace where the ground floor formed a shop with a small two 
bedroom flat above. 
 

 
Subject site from Catherine Street 
 
The subject site is listed as a heritage item and part of a row of heritage listed terraces at Nos. 
129-141 Catherine Street. The property is located within a Heritage Conservation Area. The 
property is not identified as a flood prone lot. 
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4. Background 
 
4(a) Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
BA 3063-58 Alterations to premise Approved 1 April 1958 

 
Surrounding properties 
 
Application Proposal Decision & Date 
D/2011/302 141 Catherine Street 

Alterations and renovations to existing 
heritage item and use of ground-floor as 
a retail shop for sale and repair of 
footwear. 

Approved 18/8/11 

D/2012/311 60 Styles St 
Demolish existing structures on site and 
construct two storey dwelling.  

Approved 13/11/12 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
8 May 2020 Letter requesting the application to be withdrawn was sent: 

• Issues in relation to impact to heritage item 
• Issues in relation to Desired Future Character, non-compliances 

to 6.11A of Leichhardt LEP 2013 and non-compliance with Floor 
Space Ratio Development Standard 

• Issues in relation to lack of off-street parking 
• Issues in relation to Stormwater and right of access 
• Issues in relation to solar access 
• Issues in relation to management of waste 
• Dimensions/setbacks to be provided on all architectural 

drawings 
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29 May 2020 and 
1 June 2020 

Applicant provided additional information in the form of: 
• Letter responding to council letter dated 8 May 2020 
• Heritage consultant’s response council letter 
• Amended Stormwater design 
• Updated Survey Report 
• Updated Shadow Drawings 
• Updated architectural drawing 

 
It should be noted that the architectural drawings include updated 
dimensions only with no changes to the proposed design. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• Leichhardt Local Environmental Plan 2013 
• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. The Leichhardt Development 
Control Plan 2013 (LDCP2013) provides controls and guidelines for remediation works. SEPP 
55 requires the consent authority to be satisfied that “the site is, or can be made, suitable for 
the proposed use” prior to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially contaminated 
the site. It is considered that the site will not require remediation in accordance with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.5 - Additional permitted uses for land 
• Clause 2.7 - Demolition 
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• Clause 4.4 – Floor Space Ratio 
• Clause 4.4A - Exception to maximum floor space ratio for active street frontages 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.10 - Heritage Conservation 
• Clause 6.1 - Acid Sulfate Soils 
• Clause 6.2 - Earthworks 
• Clause 6.4 - Stormwater Management 
• Clause 6.11A   Residential accommodation in Zone B1 and Zone B2 

 
The application does not comply / or has not demonstrated compliance with the following 
provisions and objectives of the LLEP2013: 
 

(xiii) Clause 1.2 – Aims of Plan  
 

The proposal does not comply with the Floor Space Ratio, will have an adverse impact to the 
heritage item is and results in a shortage of on-site car parking. Therefore the proposal is 
contrary to the following objectives under Clause 1.2:  
 
 

(c) to identify, protect, conserve and enhance the environmental and cultural heritage of      
Leichhardt 

(e) to protect and enhance the amenity, vitality and viability of Leichhardt for existing and 
future residents, and people who work in and visit Leichhardt 
 

(xiv) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B1 under the LLEP 2013. The proposed uses of the premises are defined in 
the LLEP 2013 as a Food and Drink Premise and dwellings, the definition for these uses are 
as follows: 
 

 “food and drink premises means premises that are used for the preparation and retail 
sale of food or drink (or both) for immediate consumption on or off the premises, and 
includes any of the following— 
 

(a)  a restaurant or cafe, 
(b)  take away food and drink premises, 
(c)  a pub, 
(d)  a small bar” 

 
“Dwelling means a room or suite of rooms occupied or used or so constructed or adapted as 
to be capable of being occupied or used as a separate domicile” 
 
The development is permitted with consent within the zone.  
 
Pursuant to the LLEP2013, the zone objectives of the B1 Neighbourhood Centre are as 
follows: 
 

• To provide a range of small-scale retail, business and community uses that serve the 
needs of people who live or work in the surrounding neighbourhood. 

• To ensure that development is appropriately designed to minimise amenity impacts. 
• To allow appropriate residential uses to support the vitality of neighbourhood centres. 

 
The development is considered to be inconsistent with the latter two objectives of the LB1 
zone identified above. As discussed in more detail in a later section of the report, the proposal 
will result in excessive demolition and adverse impacts on the heritage significance of the 
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heritage-listed terrace on the site and row of terraces in which the site forms a part and does 
not provide adequate off-street parking provision due to the increase in residential 
accommodation on the site. Due to the adverse heritage impacts and parking short-fall (which 
has negative impacts on the availibility of existing limited on-street parking) as a result of the 
intensification of residential accommodation on the site, it is considered that the development 
has not been appropriately designed to minimise amenity impacts or provides appropriate 
residential accommodation to support the vitality of neighbourhood centres.  
 
Clause 4.4 – Floor Space Ratio 
 
The following table provides an assessment of the application against the applicable 
development standards in the LLEP2013: 
 
Standard Proposal non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   1:1 or 204 sqm 

 
1.2:1 or 244 sqm 

 
20% 

 
No 

 
The proposed development has a total Gross Floor Area of 244 sqm which is equivalent to a 
Floor Space Ratio of 1.2:1 which is 20% non-compliance to the 1:1 FSR development 
standard.  
 
The applicant had not submitted a Clause 4.6 exception as the applicant believes the proposal 
complies with the requirements under Clause 4.4A, and therefore, the proposal benefits from 
an increase of the required FSR to 1.5:1. However, as discussed below, the proposal in its 
current form is considered to be inconsistent with the provisions of Clause 4.4A, and therefore, 
the applicable FSR to this development is 1:1, with which the proposal does not comply. 
 
Clause 4.4A - Exception to maximum floor space ratio for active street frontages 
 

3. Despite clause 4.4, the maximum floor space ratio for a building on land to which this 
clause applies is 1.5:1 if the consent authority is satisfied that— 

 
(a) the building will have an active street frontage, and 
(b) the building comprises mixed use development, including residential 

accommodation, and 
(c)  the building is compatible with the desired future character of the area in relation 

to its bulk, form, uses and scale. 
 
The subject site is located within The Piperston Distinctive Neighbourhood and C2 of the 
Desired Future Character states: 
 

C2  Promote land uses and urban design that enhances and contributes to the character 
and identity of the neighbourhood whilst protecting Heritage Items and Heritage 
Conservation Areas that combine to help create that character. 

 
As detailed in a later section of the report, the proposed in its current form is considered to 
result in adverse impacts to the heritage item, and therefore, the proposal is considered to be 
contrary to C2 outlined above. In particular, the adverse impacts to the heritage item are 
directly due to the proposed introduction of two dwellings on this site.  
 
Although the development satisfies one part of the three-part test, in that it does include an 
active street frontage, the site is a heritage item and the design is not supported by Council’s 
Heritage Officers. As the proposal fails to achieve compliance with the Desired Future 
Character controls, the proposal will also fail to satisfy the requirements under Clause 
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4.4A(3)(c). Therefore, the proposal does not receive the 1.5 FSR bonus under Clause 4.4A of 
Leichhardt LEP 2013 and the proposal breaches the maximum applicable 1:1 FSR.  
 
Notwithstanding that a Clause 4.6 exception would be required to address the variation, even 
if such a variation request was submitted, the variation is unlikely to be supported due to the 
adverse impacts to the heritage item and the undersupply of car parking. 
 
Clause 5.10 - Heritage Conservation 
 
The subject property at 139 Catherine Street, Leichhardt is listed as a heritage item; it is part 
of a row of seven conjoined terrace houses, the “Thorby Buildings”, dating from 1912, all listed 
as heritage items, and No. 139 is very apparent as part of this row or group.  
 
The group is an important, commanding element in the local streetscape. It extends from 
Styles Street (on the northern side) to Thorby Avenue (southern side).  
 
The Statement of Significance for each of the terrace buildings is available via the NSW 
Heritage Database, and for No. 139 (as for the others) it reads :  
 
“No. 139 Catherine Street Leichhardt has historic and aesthetic significance as part of a group 
(Nos. 129-141) of c.1912, free-standing row of commercial residential terraces constructed in 
the Federation style. The building retains its original two storey scale and character and details 
including open balcony and associated decorative elements, shopfront and awning and 
original parapet. The row was constructed at the end of a substantial period of growth in 
Leichhardt and provided a variety of specialised services that were supplemented by networks 
of corner general stores. The building makes a positive contribution to the Catherine Street 
streetscape.” 
 
This Statement applies generally to the group and the altered condition of No.139’s  shopfront 
is acknowledged in the individual description of the building. It is noted that the building 
“appears to have had rear alterations and additions”, but its integrity is noted as “Medium-
high”. In further detailed consideration of its significance, the building is attributed with local 
historic, associative, aesthetic and representative significance. 
 
The group is located immediately south of the heritage listed Port Jackson Fig street trees of 
Catherine Street, Heritage Item no. i638, which extend northwards from Styles Street to Moore 
Street. The trees are listed for their local historic and aesthetic significance. From the southern 
end of that section of Catherine Street, views extend to the corner building No. 141 (item 
no.635) and the rest of the group. No other heritage items are situated in the immediate vicinity 
of the property.  
 
The buildings are also found within the Piperston Distinctive Neighbourhood. The description 
of the area remarks upon its residential diversity, the predominance of single storey cottages 
amongst which there are two storey terraces. Catherine Street is noted for its positive 
streetscape and how it  “provides an excellent example of the diversity of housing styles in the 
area, with a mixture of Victorian Italianate terrace houses, Edwardian cottages, Victorian 
Gothic, Californian bungalows and workers’ cottages. Styles Street further illustrates the 
housing variety in Piperston with its group of Art Nouveau-style houses”. 
 
The proposal was reviewed by Council’s Heritage Specialist who provided the following 
assessment of the proposal: 
 

The proposal, prepared by Lombardo Design Studio, envisages the demolition of the rear 
wing of the house, and the excavation of its basement to provide storage and service 
areas. The proposal is supported by a Statement of Heritage Impact prepared by Zoltan 
Kovacs Architect and Heritage Consultant, which concludes that “no adverse impact 
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would be generated for the significant qualities of the heritage item”. The assertions 
advanced in promotion of this conclusion, and the conclusion itself, are not accepted.  
 
At several points in the text, the rear wing is described as “the extension”, and the other 
wings as “extensions”, which they are clearly not – being original components of the 
buildings, subsequently altered, to varying degrees. This may be a simple slip, a 
misnomer, but the representation of the rear wings conveys the impression that they are 
“add-ons” and not significant parts of the respective buildings.  This is not accurate and 
not accepted, nor are the descriptions of the rear wing to No.139 and its interiors as 
“severely degraded”. 
 
Throughout the document, its phrasing damns the buildings, and in particular No. 139, 
with descriptive comments such as the rear wing of No. 139 being “overwhelmed by No. 
141”.  The ”extensions” (i. e., rear wings) are summarily assessed as “none of them 
retaining their integrity”, and it is asserted that consequently, the “visual coherence” of the 
rear of the buildings  has been lost. This is not accepted. While some of the rear wings 
have been altered, others appear to have been little changed and the point of surrender 
to replacement is not conceded to have been reached. Conservation is a long game, and 
the gradual application of more rigorous thinking and heritage methodology, will secure 
better heritage outcomes for these buildings.  
 
No. 139 is a heritage item and part of a group of related, and similarly listed buildings, 
which are still importantly consistent in design. The rear wings of the buildings are integral 
to their original design, and the ability to understand the buildings, or appreciate their 
design and the significance of form, character and aesthetics which resides in their rear 
elevations and form, would be severely compromised by the proposal - and the others 
like it which its approval would encourage. Although the building’s streetscape 
contribution is emphasised in the discussion of its significance, the integrity of the 
buildings and their conservation are not compatible with demolition of half their fabric, and 
confusion of their original presentation. In short, the extent of demolition proposed is not 
consistent with a heritage listing of the building, and any proposal for its adaptive use 
should not entail the removal of such a substantial and significant proportion of its fabric.  
 
No pre-DA advice was reportedly sought from Council in relation to this proposal. If it had, 
the difficulty with the extent of demolition could have been indicated and discussed. 
Adaptive use of a nature commensurate with the significance of the building and its fabric 
could have been discussed. Council has previously supported adaptive re-use and 
modification projects elsewhere, and would support proposals for this building that were 
more responsive to its heritage status, and its group of similarly listed buildings.  
 
In the NSW heritage inventory document for the building, under Recommended 
Management it is stated, in general terms, that “any further additions and alterations should be 
confined to the rear of the building and not detract from the original form and character of the 
building and main roof form as presents to Catherine Street.” This can not be taken, however, 
to licence demolition of the significant rear wing fabric which establishes the typological 
characteristics and identity of this building, and its co-listed neighbours. Such a 
suggestion would not be consistent with the Australia Icomos Burra Charter, nominated 
as residing at the foundation of this proposal’s development. 
 
In view of the scope of demolition and alteration proposed, the proposal is not supported. 
Having regard to the design of the proposed replacement development, concern is also 
expressed about the lack of response in the design to its context amongst heritage items, 
but the necessary preceding demolition is not supported, so it is not further considered.  

 
The amended plans (i.e. dated 1 June 2020) under assessment still proposes to demolish the 
rear wing. Therefore, it is still not supported because of the impact the proposal will have on 
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the original fabric of the heritage item. The above recommendation is still relevant and the 
proposal must be redesigned to retain and incorporate the rear wing.  
 
The proposal is not acceptable from a heritage perspective as it will detract from the heritage 
significance of the terrace and the heritage listed row of terrace it is part of. The rear wing 
must be retained and incorporated into the proposal to ensure the development is in 
accordance with Clause 5.10 Objectives 1(a) and (b) in the LLEP2013 which are: 
 

(a)  to conserve the environmental heritage of Leichhardt, 
(b)   to conserve the heritage significance of heritage items and heritage conservation  

areas, including associated fabric, settings and views, 
(c)   to conserve archaeological sites, 
(d)   to conserve Aboriginal objects and Aboriginal places of heritage significance. 

 
A submission was received having regards to potential unauthorised works at the front of the 
property (see figure 1 below).  
 
Clause 6.11A - Residential accommodation in Zone B1 and Zone B2 
 
Pursuant to Clause 6.11A of the LLEP2013: 
 
Development consent must not be granted to development for the purpose of residential 
accommodation on land to which this clause applies unless the consent authority is satisfied 
that— 
 

(a)   the building comprises mixed use development, including residential accommodation,  
and 

(b)   the building will have an active street frontage, and 
(c)   the building is compatible with the desired future character of the area in relation to its 

bulk, form, uses and scale. 
 
As detailed in a later section of the report, the proposed in its current form is considered to 
result in adverse impacts to the heritage item and is of an unsatisfactory bulk and scale, and 
therefore, the proposal is considered to be contrary to C2 outlined above. In particular, the 
adverse impacts to the heritage item and unsatisfactory bulk and scale are directly due to the 
proposed introduction of two dwellings on this site. 
As the proposal fails to achieve compliance with the Desired Future Character controls, the 
proposal will also fail to satisfy the requirements under Clause 6.11A(3)(c) and thus 
development consent cannot be given to the proposed residential dwellings. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 

• Draft IWLEP 2020 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are largely not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
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5(d) Development Control Plans 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
B2.1 Planning for Active Living  Yes  
  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes 
C1.3 Alterations and additions No – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items No – see discussion  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking No – see discussion  
C1.12 Landscaping Yes  
C1.14 Tree Management Yes  
  
Part C: Place – Section 2 Urban Character  
C2.2.3.3 Piperston Distinctive Neighbourhood No – see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  Yes  
C3.5 Front Gardens and Dwelling Entries  N/A 
C3.6 Fences  N/A  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  Yes  
C3.9 Solar Access  Yes  
C3.10 Views  Yes  
C3.11 Visual Privacy  Yes  
C3.12 Acoustic Privacy  Yes  
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes  
C4.2 Site Layout and Building Design Yes 
C4.3 Ecologically Sustainable Development Yes  
C4.4 Elevation and Materials Yes  
C4.5 Interface Amenity Yes  
C4.6 Shopfronts Yes  
C4.15 Mixed Use See below 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.5 Mixed Use Development  Yes  
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Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes  
E1.1.3 Stormwater Drainage Concept Plan  No – see discussion   

No – see discussion  
E1.2 Water Management E1.2.1 Water Conservation  Yes  
E1.2.2 Managing Stormwater within the Site  No – see discussion  
E1.2.3 On-Site Detention of Stormwater  No – see discussion  
E1.2.4 Stormwater Treatment  Yes  
E1.2.5 Water Disposal  No – see discussion  
E1.2.6 Building in the vicinity of a Public Drainage System  Yes 
E1.2.7 Wastewater Management  Yes  
  
Part F: Food Yes / No – see discussion 
  
Part G: Site Specific Controls  
Insert specific control if relevant Yes / No – see discussion 

 
A1.9 The Structure of this Development Control Plan  
 
Pursuant to Part A1.9 of the LDCP2013: 
 
“Part C is called Place and includes Suburb Profiles, Distinctive Neighbourhood Character 
Statements, objectives and controls, General Provisions including controls for both residential 
and non-residential development; Residential Provisions for all types of residential 
development, irrespective of the zone; INTRODUCTION PART A – 6 and Non-residential 
Provisions which provides for types of non-residential development, irrespective of the zone.” 
 
On this basis, the proposal has been assessed against the following controls of the 
LDCP2013.  
 
C1.3 Alterations and additions and C1.4 Heritage Conservation Areas and Heritage Items 
 
As discussed in an earlier section of the report under 5.10 – Heritage Conservation, the 
proposal is not supported because of the impact the proposal will have on the original fabric 
of the heritage item. The proposal is not acceptable from a heritage perspective as it will 
detract from the heritage significance of the terrace and the heritage listed row of terrace it is 
part of.  
 
Therefore, the proposal in its current is contrary to: 
 

• The Objectives O1d and Controls C1d and C1f of C1.3 - Alterations and Additions 
which requires development to: 

o O1 To ensure that development: 
c. makes a positive contribution to the desired future character of the 
streetscape and any heritage values associated with it; 

o C1 of alterations and additions shall: 
d. maintain the integrity of the streetscape and heritage significance; 
f. achieve the objectives and controls for the applicable desired future 
character 

 
The proposal is also considered to be contrary to the Objectives O1e and control C2 of C.14 
Heritage Conservation Areas and Heritage Items. 
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o O1 Development: 

e. conserves and enhances the fabric and detail of a building that 
contributes to the cultural significance of the building in its setting; 

 
o C2 The fabric of an existing building is to be the subject of appropriate 

conservation practices including: 
a. retention of original detail and finishes such as: 

i. original face brick which should not be painted over or rendered; 
ii. original decorative joinery and iron work which is not to be removed; 

b. conservation of original elements; 
c. reconstruction or restoration of original elements where deemed 
appropriate 

 
C1.11 Parking 
 
The following parking rates are applicable to the site: 
 

 
 

 
 
Catherine Street is not a Recognised Shopping Street, and given that the site was last 
occupied by a retail premise and a single dwelling house with nil on-site parking provision, and 
the proposal consists of a Food and Drink premise and 2 x 3 Bedroom Units and no on-site 
parking provision, the following table outlines the existing and proposed parking shortfall: 
 
Existing Parking Requirements: 
 
1 x retail premise = 1 x on-street Car Parking 
1 x Single Dwelling House = 0 x on-street Car Parking 
On-Site parking space provided = 0 x on-street Car Parking 
 
Existing Short fall = 1 parking space 
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Parking Requirements for proposed development: 
 
1 x Takeaway food or drink premise = 1 x on-street Car Parking 
2 x 3 Bedroom Units = 2 x on-street Car Parking 
On-Site parking space provided = 0 x on-street Car Parking 
 
Short fall of proposed development = 3 parking spaces  
Additional Parking Short Fall 
Additional short fall generated from the proposed development = 2 parking spaces 

 
Given the above, the proposal results in a short-fall of 3 parking spaces and an additional 
shortfall compared to existing short fall of two spaces arising from the 2 x 3 Bedroom units 
proposed as part of this application.  
 
Given that there is already a high demand for on-street car parking spaces in the immediate 
locality, the additional shortfall is considered to result in an adverse impact in regards to local  
parking and the street network which in turn could lead to a negative impact to the viability of 
the existing commercial premises in this row of buildings.  
 
C2.2.3.3 Piperston Distinctive Neighbourhood 
 
The subject site is a heritage item and therefore any new development on this site, especially 
residential developments in B1 Neighbourhood Zoning where the development relies on 6.11A 
for permissibility, is expected to achieve compliance with the following Desired Future 
Character control: 
 

C2  Promote land uses and urban design that enhances and contributes to the character 
and identity of the neighbourhood whilst protecting Heritage Items and Heritage 
Conservation Areas that combine to help create that character. 

 
As discussed in other sections of this report, the proposed demolition of the rear wing of the 
heritage item and bulk and scale of the development are not considered to be acceptable. The 
amended design still proposes to demolish the rear wing. Adaptive reuse of the rear wing is 
recommended, appropriately conserving its fabric in response to its significance and context 
within the proximity of other heritage items that comprise a group of like buildings. 
 
Therefore, the proposal in its current form is considered to be unacceptable in this regard. 
 
C3.2 Site Layout and Building Design 
 
Building Location Zone (BLZ) 
 
The proposed in its current form proposes a three storey form at the rear of the property. As 
the adjoining properties to the south have shorter lengths, the property at 141 Catherine 
Street, which has a comparable length to the subject site, is the property where the BLZ should 
be referenced against in this instance. In this regard, the proposed ground floor is located 
approximately 3 metres further to the east than the ground floor rear alignment of No. 141 
Catherine Street, approximately 1.5 metres further to the east of the first floor level of 141 
Catherine Street and the second floor will establish a new BLZ. Therefore, the proposal does 
not comply with the BLZ at ground, first and second floor levels. 
 
Subclause C6 of Part C3.2 of the DCP states that in the event of any proposed variation to 
the BLZ, the onus is on the applicant to demonstrate that the proposed building is consistent 
with the pattern of development in the immediate locality (usually taken as the same street) 
and that:  
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a. amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and 
compliance with the solar access controls of this Development Control Plan is 
achieved; 

b. the proposed development will be compatible with the existing streetscape, desired 
future character and scale of surrounding development; 

c. the proposal is compatible in terms of size, dimensions, privacy and solar access of 
private open space, outdoor recreation and landscaping;  

d. retention of existing significant vegetation and opportunities for new significant 
vegetation is maximised; and  

e. the height of the development has been kept to a minimum to minimise visual bulk 
and scale, as viewed from adjoining properties, in particular when viewed from the 
private open space of adjoining properties. 

 
In this regard, while the amenity to adjacent properties (in terms of sunlight, privacy and views) 
and the private open space provided is satisfactory, the proposal is not consistent with the 
desired future character and predominant scale of surrounding development, it does not retain 
existing significant vegetation nor proposes any significant replacement trees, and there are 
excessive bulk and scale impacts when viewed from 137 Catherine Street. On this basis, the 
bulk and scale of the development and BLZ breaches are not supported in this instance.  
 
Side Setback 
 
A technical non-compliance with the setback control is noted as outlined in the following table: 
 

Elevation 
Proposed 
Maximum Wall 
Height (m) 

Required  
setback (m) 

Proposed  
setback (m) 

Difference  
(m) 

Northern 9 3.6 0 3.6 
Southern 8.6 3.3 1 2.3 

 
The proposal therefore seeks side setback non-compliances relating to each side boundary. 
Subclause C8 of Part C3.2 of the DCP states that Council may allow for a departure from the 
side setback control where:  
 

a. the proposal is consistent with the relevant Building Typology Statement as outlined 
in Appendix B of the DCP;  
b. the pattern of development in the streetscape is not compromised;  
c. the bulk and scale is minimised by reduced floor to ceiling heights;  
d. amenity impacts on adjoining properties are minimised and / or are acceptable; and 
e. reasonable access is retained for necessary maintenance of adjoining properties. 
 

In this regard, it is accepted that the non-compliances of side setback controls do not have 
any undue adverse amenity impacts (solar access, visual privacy and loss of views), the 
proposal will not obstruct access to any adjoining lightweight walls for maintenance purposes 
and the side wall heights and setbacks are not out of character with the existing pattern of 
development. On balance, it is considered the non-compliance with side setbacks is 
acceptable. 
 
C3.9 Solar Access 
 
The subject site and the surrounding lots have an east-west orientation. The following solar 
access controls under C3.9 apply to the proposal in relation to impacts to glazing on the 
surrounding sites. 
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• C12 - Where the surrounding allotments are orientated east/west, main living room 
glazing must maintain a minimum of two hours solar access between 9am and 3pm 
during the winter solstice 

• C15 - Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9am and 3pm during the winter solstice, 
no further reduction of solar access is permitted. 

 
In addition, C3.9 also requires protection of solar access to private open spaces of adjoining 
properties. The subject site has east-west orientation, and therefore, the following solar access 
controls apply to the proposal in relation to solar access to private open spaces of affected 
properties: 
 

• C18 - Where surrounding dwellings have east/west facing private open space, ensure 
solar access is retained for two and a half hours between 9am and 3pm to 50% of the 
total area (adjacent to living room) during the winter solstice.  

• C19 – Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9am and 3pm to during the winter 
solstice, no further reduction of solar access is permitted. 

 
Assessing the impact of development on the solar access of neighbours: 
In assessing the reasonableness of solar access impact to adjoining properties, and in 
particular, in any situation where controls are sought to be varied, Council will also have regard 
to the ease or difficulty in achieving the nominated controls having regard to: 
 

a. the reasonableness of the development overall, in terms of compliance with other 
standards and controls concerned with the control of building bulk and having regard 
to the general form of surrounding development; 

b. site orientation; 
c. the relative levels at which the dwellings are constructed; 
d. the degree of skill employed in the design to minimise impact; and 
e. whether reasonably available alternative design solutions would produce a superior 

result. 
 
The property that would be most impacted will be the adjoining property to the south at No. 
137 Catherine Street. The shadow diagrams demonstrate that there are no adverse impacts 
to No. 60 Styles Street. 
 
In regards to the impact to living room windows, the living room areas of 137 Catherine Street 
is located at on the northern elevation at ground floor level in the middle of the site (windows 
5 and 25 on the site survey) and the two rear northern windows are associated with a dining 
room and a kitchen. The first floor windows on the northern elevation are associated with a 
stair well, bedrooms and a bathroom. Therefore, the impacts to windows that are to be 
considered at the two living room windows located at ground floor level.  
 
The applicant obtained additional survey information with respect to the location and sizes of 
the windows on the northern elevation. However, this is not entirely reflected on the additional 
shadow diagrams in elevation that were provided and there are two main inaccuracies in the 
elevational shadow diagrams, namely: 
 

• The natural ground floor level is depicted incorrectly. The natural ground level should 
be approximately 1.5 metres lower than what has been depicted.  

• The second living room window (i.e. Window no. 24 on the updated site survey 
prepared by John McDonald Group) is located in the wrong location, the second living 
room should be located approximately 1.8 metres further towards the front of the 
building. 
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It is considered that the existing and proposed shadows depicted on the shadow diagrams are 
otherwise accurate. For example, at 12pm during Winter solstice where the altitude of the sun 
(i.e 32 degrees 43 minutes) is at its highest during the day and where there is the highest 
chance of solar access reaching these ground floor windows, the shadow cast by the existing 
structures at No. 139 Catherine Street will hit the northern wall of No. 137 Catherine Street at 
RL30.62 which is approximately 1.86 metres below the gutter line of No. 137 Catherine Street 
and approximately 1.9 metres above the first living room window. This is consistent with the 
shadow diagrams that had been provided.  
 
Therefore, at winter solstice, the living room windows at 137 Catherine Street do not receive 
direct sun light between 9am and 3pm, and the proposed works do not result in additional 
solar access impacts to these windows.  
 
As the subject and adjoining sites are located in a business zoning (i.e. B1 Neighbourhood 
Centre) and that the southern adjoining property has a different subdivision pattern (where the 
rear boundary of the property at 137 Catherine Street is approximately 10 metres to the west 
of the rear boundary of 139 Catherine Street) and the affected property does not receive solar 
access to 50% of its site for 2.5 hours between 9am and 3pm at winter solstice, it is difficult to 
retain 100% of the existing available solar access to the affected private open space. In this 
regard, as level 1 and level 2 are ‘stepped’ back on each floor, it is considered reasonable 
care had been undertaken in relation to the potential solar access to the rear private open 
spaces and despite the non-compliance, the proposal will retain solar access to approximately 
9sqm and 10 sqm of the private open space of 137 Catherine Street at 9am and 12pm 
respectively. While the cutting back of the upper levels is likely to improve solar access, this 
is considered to be reasonable given the circumstances of this case.  However, the proposal 
is recommended for refusal as discussed in other sections of the report. 
 
C3.11 Visual Privacy  
 
The following controls are applicable in C3.11 Visual Privacy 
 

• C1 Sight lines available within 9m and 45 degrees between the living room or private 
open space of a dwelling and the living room window or private open space of an 
adjoining dwelling are screened or obscured unless direct views are restricted or 
separated by a street or laneway. 

• C5 The provision of landscaping may be used to complement other screening 
methods but cannot be solely relied upon as a privacy measure. 

• C7 New windows should be located so they are offset from any window (within a 
distance of 9m and 45 degrees) in surrounding development, so that an adequate 
level of privacy is obtained/retained where such windows would not be protected by 
the above controls (i.e. bathrooms, bedrooms). 

• C9 Balconies at first floor or above at the rear of residential dwellings will have a 
maximum depth of 1.2m and length of 2m unless it can be demonstrated that due to 
the location of the balcony there will be no adverse privacy impacts on surrounding 
residential properties with the provision of a larger balcony. 

• C10 Living areas are to be provided at ground floor level to minimise opportunities 
for overlooking of surrounding residential properties.  
 

The proposed windows on the southern elevation all have high window sills and the first floor 
rear windows include obscured glazing. If the application was supported, a condition would be 
have recommended to ensure sightlines up to 1.6 metres from the finished floor level are 
restricted from these windows. 
 
The proposal also includes a balcony at the second floor which is 2 metres x 4 metres (depth 
x width) which is larger than the size specified in C9. However, it is acknowledged that the 
proposal also includes 2 metre high privacy screens on the southern side which limits the 
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availability of sightlines from this balcony and the associated glazing that links the balcony to 
the living room of the second unit and is considered to be satisfactory. However, the proposal 
is recommended for refusal for other reasons outlined in this report. 
 
C4.15 – Mixed Use 
 
The access for the residential properties relies on access through the rear from the ‘private 
laneway’ that is create through the right of way that is spanned across the sites between 129 
and 137 Catherine Street and is not provided via the main street frontage as specified by C7 
under this part: 
 

C7 Where possible, access to the residential part of the development is from the main street 
frontage where:  
a. it is compatible with the streetscape and any heritage conservation considerations;  
b. pedestrian entries to residential uses are separate from the entry to the commercial part of 
the building; and  
c. the access is not visually dominant in the building façade.  

 
However, given the limited opportunity available in providing access through the main street 
frontage due to the width of the lot and the form of the heritage item and that there are existing 
accessways through the rear to surrounding properties, it is considered this is acceptable 
subject to the demonstration that the subject site at 139 Catherine Street has legal right of 
access through to a public road. This would need to be demonstrated as part of a ‘Deferred 
Commencement’ Consent in the event that the application is approved (noting that refusal is 
recommended).  
 
E1.1.3 Stormwater Drainage Concept Plan, E1.2 Water Management and E1.2.2 Managing 
Stormwater within the Site and E1.2.3 On-Site Detention of Stormwater 
 
The stormwater drainage plan on drawing 19-236/D3 issue (D) prepared by PORTES Civil 
and Structural Engineers and dated 25 May 2020 is considered to be unsatisfactory. 
 
The documentation does not demonstrate compliance with Leichhardt DCP2013 Water: 
 

• The OSD calculations incorrectly identifies impervious areas. 
• A 10000L rainwater tank with footprint of 500mm width x 2900mm length as shown on 

the plans would need to be almost 7m high. Clarification is required. 
• As there is no overland flow path, the system must be designed for the 100 year storm 

event. 
• Stormwater drainage plan demonstrating drainage via gravity from downpipes to 

OSD/OSR to gutter of road is required. 
• It is unclear if there is sufficient cover available over the proposed pipe within the 

neighbouring property. 
• The proposed easement must be shown on the plans. NB:  a deferred commencement 

condition to obtain easement will be required. 
• An inspection point/pit is required at the boundary of the RoW and Council's road. 
• Proposed drainage system appears to clash with a street tree. 

 
If the application was recommended for approval, these issues would need to be addressed 
ideally in the submitted plans prior to approval, but otherwise via deferred commencement 
conditions.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
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Impact to heritage and desired future character of the area 
 
The design is not supported due to the impact the proposal will have on the original, significant 
fabric of the heritage item. The proposal is not acceptable from a heritage perspective as it 
will detract from the heritage significance of the terrace and the heritage listed row of terrace 
it forms a part.  
 
Impact to parking 
 
Given that there is already a high demand for on-street car parking spaces in the immediate 
locality, the proposal is considered to likely to result in an unacceptable impact in regards to 
on-street parking which in turn could lead to a negative impact to the viability of the existing 
commercial premises in the street. 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse parking impacts on the adjoining 
properties and the heritage item and therefore it is considered that the site is unsuitable to 
accommodate the proposed development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties. Submissions from 5 properties were received 
in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

- Impact to heritage item - – see Section 2.2 
- Solar Access – see Section 2. 3 
- Parking – see Section 2. 3 
- The increase in visual bulk from the development – see Section 2.2 
- Managing Stormwater – see Section 2.2 
-  

In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:               Management of Demolition and Excavation 
Comment:       If the application was recommended for approval, standard conditions will be 
recommended in relation to demolition and excavation. However the application is 
recommended for refusal for other reasons outlined in the report 
 
Issue:               Miscellaneous Concerns 
Comment:       The majority of the issues raised can be addressed by standard conditions, 
however the application is recommended for refusal for other reasons outlined in the report. 
The proposed motorcycle parking was reviewed by council’s development engineers and 
raised no objections. 
 
Issue:               Misrepresentation about the occupancy at 133 Catherine Street 
Comment:       It is noted that 133 Catherine Street does not contain a dual occupancy 
development. 
 
Issue:               Intensification of the existing easement/right of way 
Comment:       The intensification of the of use of the existing right of way is a civil matter. 
However, it is noted that the applicant had not demonstrated that there are any legal rights to 
utilise the right of way for drainage purposes. If the application was supported, a deferred 
commencement condition would have be imposed where the application is not made 
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operational until legal rights had been obtained. However the application is recommended for 
refusal for other reasons outlined in the report. 
 
Issue:               Insufficient Landscaped Area 
Comment:       The proposal includes a landscaped area at the rear that has a dimension of 
approximately 4 m x 4 m which is consistent with requirements under C1.12 Landscaping. If 
the application was supported, a standard condition would be recommended requiring a 
mature tree to be planted in the rear yard. However the application is recommended for refusal 
for other reasons outlined in the report. 
 
Issue:  Potential unauthorised works to the front of the property 
Comment: This matter will be referred to the compliance division for investigation. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
Given the identified impacts, the proposal is considered to be contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Heritage 
- Development Engineers 
- Building 
 
6(b) External 
 
The application was not required to be referred to any external bodies. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions  are payable for the proposal.  
 
Refusal 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed in the event that the application was approved. 
 
8. Conclusion 
 
The proposal does not generally complies with the aims, objectives and design parameters 
contained in Leichhardt Local Environmental Plan 2013  and Leichhardt Development Control 
Plan 2013.  
 
The development would result in significant impacts on the parking capacity of the adjoining 
premises/properties and the heritage item and is not considered to be in the public interest.  
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The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
to refuse Development Application No. DA/2020/0165 for Part demolition and alterations and 
additions to existing heritage listed building to provide mixed use development including two 
new dwelling units at 139 Catherine Street LEICHHARDT  NSW  2040 for the following 
reasons.  
 
1. The proposed development is inconsistent and / or has not demonstrated compliance 

with the Leichhardt Local Environmental Plan 2013, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 
a) Clause 1.2 of the Leichhardt Local Environmental Plan 2013 – Aims of the Plan 
b) Clause 2.3 – Zone objectives and Land Use Table 
c) Clause 4.4 – Floor Space Ratio 
d) Clause 4.6 – Exceptions to Development Standards 
e) Clause 5.10 – Heritage Conservation 
f) Clause 6.11A - Residential accommodation in Zone B1 and Zone B2 

 
• The proposed development cannot be approved as it breaches the Floor Space Ratio of 

1:1 by 19% as stipulated by Clause 4.4) under Leichhardt Local Environmental Plan 
2013. 

 
• The proposed development is inconsistent and / or has not demonstrated compliance with 

the following provisions of Leichhardt Development Control Plan 2013, pursuant to 
Section 4.15 (1)(a)(iii) of the Environmental Planning and Assessment Act 1979: 

 
a) Clause C1.0 - General Provisions 
a) Clause C1.3 – Alterations and Additions 
b) Clause C1.4 – Heritage Conservation Areas and Heritage Items  
c) Clause C1.11 – Car parking  
d) C2.2.3.3 Piperston Distinctive Neighbourhood C3.1 - Residential General 

Provisions 
e) C3.2 - Site Layout and Building Design 
 

4. The adverse environmental impacts of the proposal mean that the site is not considered 
to be suitable for the development as proposed, pursuant to Section 4.15 (1)(c) of the 
Environmental Planning and Assessment Act 1979. 

5. The approval of this application is considered contrary to the public interest, pursuant to 
Section 4.15 (1)(d) and (e) of the Environmental Planning and Assessment Act 1979. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Statement of Heritage Significance 
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Attachment D – Heritage Impact Statement (From applicant’s 
consultant 
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