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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA/2020/0273 
Address 37 Spencer Street SUMMER HILL  NSW  2130 
Proposal Removal of street tree and construction of driveway 
Date of Lodgement 20 April 2020 
Applicant Mr Zouhair Barakat 
Owner Ms Lynda Barakat 
Number of Submissions 13 
Value of works $10,000.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Tree management, parking & landscaped area. 
Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Draft conditions in the circumstance the application is approved  
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for removal of a street 
tree and construction of a driveway at 37 Spencer Street, Summer Hill. The application was 
notified to surrounding properties and 13 submissions were received in response to the 
notification. 
 
The main issues that have arisen from the application include: 
 

• The proposed location of the replacement tree is in front of a power pole that 
supports several service wires that would impede the canopy of a new tree; 

• The proposed parking space is forward of the building line and would result in a poor 
outcome for the streetscape; 

• The proposed driveway and replacement planting would result in the loss of on-street 
parking; and 

• The proposed parking space would reduce the amount of landscaped area on the 
site and within the front garden to less than the minimum required area. 

 
Given the above non-compliances the application is not supported and refusal is 
recommended.  
 
2. Proposal 
 
Approval is sought to remove a street tree and construct a vehicle crossover with an 
associated hard stand car parking space in front of the dwelling house.  
 
3. Site Description 
 
The subject site is located on the western side of Spencer Street, between Wellesley Street 
and Old Canterbury Road. The site has a total area of 233.5 sqm and is legally described as 
Lot 1 in Deposited Plan 130755. The site has a frontage to Spencer Street of 6.27 metres. 
 
A two (2) storey dwelling house is currently being constructed on the site. The adjoining 
properties support single and two storey dwelling houses.  
 
The subject site is not listed as a heritage item or located within a conservation area. One (1) 
Lophostemon confertus (Brush Box) is located directly in front of the site.  
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Image 1: Land zoning map (ALEP 2013) 
 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site. 
 
Application Proposal Decision & Date 
16.2019.66.1 Demolition of the existing structures 

and construction of a new dwelling 
house and swimming pool. 

Approved (Private Certifier)  
26 November 2019 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
20 April 2020  Application lodged with Council 
25 May 2020 Site inspection undertaken 
25 May 2020 Withdrawal request issued to applicant (detailed below) 
3 May 2020 Response to withdrawal request submitted to Council (detailed below) 
A request to withdraw the application was sent to the applicant on 25 May 2020 which 
outlined the following reasons as to why the applicant could not be supported: 
 

• The proposed location of the replacement tree is in front of a power pole that 
supports several service wires that would impede the canopy of a new tree; 

• The proposed parking space is forward of the building line and would result in a poor 
outcome for the streetscape; 

• The proposed driveway and replacement planting would result in the loss of on-street 
parking; 

• The proposed parking space would reduce the amount of landscaped area on the 
site and within the front garden to less than the minimum required area; 
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• The Statement of Environmental Effects submitted with the application indicates that 
the front room of the dwelling is to be converted to a garage, however no such works 
are demonstrated on the plans; and 

• No details of the existing on-street parking facilities have been provided.  
 
The applicant provided a response to the withdrawal request which included justification for 
the non-compliances and provided details of the proposed on-street parking facilities. The 
justification submitted is not considered to be satisfactory.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Ashfield Local Environmental Plan 2013 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. CIWDCP 2016 provides controls 
and guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied 
that “the site is, or can be made, suitable for the proposed use” prior to the granting of 
consent. 
 
The site has not been used in the past for activities which could have potentially 
contaminated the site. It is considered that the site will not require remediation in accordance 
with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 

(Vegetation SEPP) 
 

Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. 
The application seeks the removal of vegetation on Council land. The application was 
referred to Council’s Tree Management Officer who objected to the removal of the tree as 
the removal of a public asset for off-street parking is generally not supported and raised 
particular concern in this instance for the inability of a replacement tree to be planted in a 
suitable location given the proximity to the power pole. The Tree Management Officer 
advised that if the tree were required to be removed at any future time due to poor health or 
poor structural condition, it would be replaced in the same location as the existing tree. 
Overall, the proposal is not considered acceptable with regard to the Vegetation SEPP and 
Chapter C of the Comprehensive Inner West Development Control Plan 2013. 
 
5(a)(iii) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
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An assessment has been made of the matters set out in Division 2 Maters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is generally consistent with 
the relevant maters for consideration of the Plan. 
 
5(a)(iv) Ashfield Local Environmental Plan (ALEP) 2013 
 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2013: 
 

• Clause 2.3 - Land Use Table and Zone Objectives 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 5.10 - Heritage Conservation 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R2 – Low Density Residential under the ALEP 2013. The proposed 
alterations and additions to the approved dwelling housed are permissible with consent 
within the zone. 
 
(ii) Clause 4.3 – Height of Buildings 
 
The site is located in an area where the maximum height of the building is 8.5 metres as 
indicated on the Height of Buildings Map that accompanies ALEP 2013. No change to the 
approved building height is proposed as part of this development.  
 
(iii) Clause 4.4 – Floor Space Ratio 
 
The site is located in an area where maximum floor space ratio permitted is 0.7:1 as 
indicated on the Floor Space Ratio Map that accompanies ALEP 2013. No change to the 
existing gross floor area is proposed as part of this development.  
 
(iv) Clause 5.10 – Heritage Conservation 
 
The subject site is not listed as a heritage item or located within a conservation area or 
within close proximity to a heritage item.  
 
5(b) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments.  
 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft IWLEP 2020. 
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5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (CIWDCP) 2016 for 
Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill. 
 
IWCDCP2016 Compliance 
Section 2 – General Guidelines  
C – Sustainability  
4- Tree Management No – see discussion 
6 – Tree Replacement and New Tree Planting  No – see discussion 
F – Development Category Guidelines  
1 – Dwelling Houses and Dual Occupancy No – see discussion 
 
The following provides discussion of the relevant issues: 
 
Chapter C “Miscellaneous” Part 4 – Tree Management 
 
Section 5.2 of Chapter C, Part 4 of CIWDCP 2016 provides assessment criteria when 
considering an application to remove a tree including distance, danger, property damage, 
condition of the tree, health of the tree, significance to streetscape, termites, potential future 
damage and extenuating circumstances. Removal of a street tree for the purpose of off-
street parking is generally not considered a sufficient justification and the applicant has not 
sufficiently demonstrated any other reason for removal. 
 
As such, the development is not considered acceptable having regard to Section 5.2 of 
Chapter C, Part 4 of CIWDCP 2016 
 
Chapter C “Miscellaneous” Part 6 – Tree Replacement and New Tree Planting 
 
Chapter C, Part 6 of CIWDCP 2016 requires Council to determine the appropriateness of 
proposed plantings based on consideration of the species, size, location on the site, 
proximity to surrounding structures and site constraints. It is considered that there are no 
locations appropriate for a replacement tree adjacent to the site given the proximity of the 
power poles and wires which will impede the future growth of the tree.  
 
As such, the development is not considered acceptable having regard to DS1.1 of Chapter 
C, Part 6 of CIWDCP 2016. 
 
Chapter F “Development Category Guidelines” Part 1 – Dwelling Houses and Dual 
Occupancy  
 
DS6.4 of Chapter F, Part 1 of CIWDCP 2016 requires car spaces between the front 
boundary and forward building line only where a sufficient amount of front landscape garden 
area is provided. As a result of the parking space, 41.2sqm, being 17.6% of the site, will be 
landscaped area. DS8.1 of Chapter F, Part 1 of CIWDCP 2016 requires 25% of the site be 
landscaped area. The pervious pavers below the parking space are not included in the 
landscaped area as they are not capable of deep soil planting. In addition, DS6.7 of Chapter 
F, Part 1 of CIWDCP 2016 does not permit the removal of existing streets to enable a 
driveway to a dwelling house.  
 
The application seeks to vary the above controls by relying on a precedent of parking 
forward of the building line in the surrounding area. All parking spaces and driveways in the 
surrounding area are associated with a parking structure behind the forward building line in 
accordance with Council’s controls. As such, it is considered that there is no precedent in the 



Inner West Local Planning Panel ITEM 2 
 

PAGE 178 

street for car spaces forward of the building line. It is considered that the proposed parking 
space will have a detrimental impact on the surrounding streetscape.  
 
A such, the development is not considered acceptable having regard to Chapter F, Part 1 of 
CIWDCP 2016. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 

• The proposed location of the replacement tree is in front of a power pole that 
supports several service wires that would impede the canopy of a new tree; 

• The proposed parking space is forward of the building line and would result in a poor 
outcome for the streetscape; and 

• The proposed parking space would reduce the amount of landscaped area on the 
site and within the front garden to less than the minimum required area. 

 
In addition, concern is raised that the driveway and required replacement planting would 
result in the loss of on-street parking, however insufficient information regarding the existing 
on-street parking facilities has been submitted to enable an accurate assessment.  
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with Inner West Comprehensive Development 
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, 
Hurlstone Park and Summer Hill for a period of 14 days to surrounding properties. 13 
submissions were received in response to the notification. 
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
Issue:               Tree Management 
Comment:       Concern was raised in a number of submissions regarding the removal of the 
street tree and the likely impacts of a replacement tree. The concerns raised regarding the 
loss and replacement of the street tree are considered to be substantiated.  
 
 
Issue:               Parking 
Comment:       Concern was raised in a number of submissions regarding the impact of the 
proposed driveway and off-street parking space, including the loss of on-street parking, 
impact of the parking space on the streetscape and removal of the front fence. The concerns 
raised regarding the impact of the parking space are considered to be substantiated.  
 
Issue:               Landscaping 
Comment:       Concern was raised in a number of submissions regarding the loss of 
landscaped area on the site, particularly having regard to landscaped area required by the 
Comply Development Certificate for the dwelling house. The concerns raised regarding the 
loss of landscaped area is considered to be substantiated, however, compliance with the 
approved landscaped area may be altered as part of a development consent.  
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5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
In view of the substantiated objections to the proposal, the development is contrary to the 
public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to Council’s Tree Management Officer and the issues raised in 
the referral have been discussed in Section 5 above. In addition, the application was referred 
to Council’s Engineer who requested further information regarding the existing on-street 
parking facilities.  
 
6(b) External 
 
None required.  
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions/7.12 levies are not payable for the proposal.  
 
8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development 
Control Plan (DCP) 2016.  
 
The development would result in significant impacts on the amenity of the streetscape and 
the natural environment and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to S4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2020/0273 for 
Removal of street tree and construction of driveway at 37 Spencer Street 
SUMMER HILL  NSW  2130 for the following reasons:  

 
1. Removal of the street tree for the purpose of off-street parking and the proposed 

replacement planting is not considered acceptable and does not comply with State 
Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 and Chapter C, 
Part 4 & 6 and Chapter F, Part 1 of the Comprehensive Inner West Development 
Plan 2016. 

 
2. Construction of a driveway and hard stand parking space between the front boundary 

and forward building line will result in an unacceptable impact to the streetscape and 
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loss of landscaped area and do not comply with Chapter F, Part 1 of the 
Comprehensive Inner West Development Control Plan 2016.  
 

3. Incomplete and insufficient information was submitted relating to the existing on-
street parking facilities to enable a proper assessment of the likely impacts of the 
development in accordance with Section 4.15(1)(b) of the Environmental Planning 
and Assessment Act 1979.  
 

4. It is considered that the proposal will have an adverse impact on the adjoining 
properties and therefore it is considered that the site is unsuitable to accommodate 
the proposed development pursuant to Section 4.15(1)(c) of the Environmental 
Planning and Assessment Act 1979. 
 

5. In view of the substantiated objections to the proposal, the development is not in the 
Public Interest pursuant to Section 4.15(1)(e) of the Environmental Planning and 
Assessment Act 1979. 



Inner West Local Planning Panel ITEM 2 
 

PAGE 181 

 
Attachment A – Reasons for refusal 
 

1. Removal of the street tree for the purpose of off-street parking and the proposed 
replacement planting are not considered acceptable and do not comply with State 
Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 and Chapter C, 
Part 4 & 6 and Chapter F, Part 1 of the Comprehensive Inner West Development 
Plan 2016. 

 
2. Construction of a driveway and hard stand parking space between the front boundary 

and forward building line will result in an unacceptable impact to the streetscape and 
loss of landscaped area and do not comply with Chapter F, Part 1 of the 
Comprehensive Inner West Development Control Plan 2016.  
 

3. Incomplete and insufficient information was submitted relating to the existing on-
street parking facilities to enable a proper assessment of the likely impacts of the 
development in accordance with Section 4.15(1)(b) of the Environmental Planning 
and Assessment Act 1979.  
 

4. It is considered that the proposal will have an adverse impact on the adjoining 
properties and therefore it is considered that the site is unsuitable to accommodate 
the proposed development pursuant to Section 4.15(1)(c) of the Environmental 
Planning and Assessment Act 1979. 
 

5. In view of the substantiated objections to the proposal, the development is not in the 
Public Interest pursuant to Section 4.15(1)(e) of the Environmental Planning and 
Assessment Act 1979. 
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Attachment B – Plans of proposed development 
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Attachment C - Draft conditions in the circumstance the application 
is approved 
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