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DEVELOPMENT ASSESSMENT REPORT 
Application No. D/2019/354 
Address 104 Foucart Street ROZELLE  NSW  2039 
Proposal Alterations and additions to existing dwelling 
Date of Lodgement 12 September 2019 
Applicant Steven Martin C/- Ahron Best Architects 
Owner Mr Steven A Martin 

Ms Natalia Gonzalez Londono 
Number of Submissions Two 
Value of works $500,000.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variations exceed 10%  

Main Issues Non-compliance with FSR, Site Coverage and Landscaping 
Rear Building location zone (BLZ) 
Extent of excavation 
Treatment around front ground floor window 

Recommendation Approval with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to an existing dwelling, including rear ground and upper level additions and a slight 
encroachment over the boundary at 104 Foucart Street, Rozelle. 
 
The application was notified to surrounding properties and two submissions were received in 
response to the notification periods. 
 
The main issues that have arisen from the application include:  
 

• Non compliance with Floor Space Ratio, Site Coverage and Soft Landscaping Controls 
• Extent of additions towards the rear boundary and associated non-compliance with the 

Building Location Zone (BLZ) 
• Extent of excavation proposed. 
• Proposed white frosted material around the front ground floor window. 

 
The non-compliances are acceptable subject to recommended conditions which entail: 

• Reduction of the extent that the additions extend towards the rear boundary; and 
• Removal of the proposed white frosted white material around the front window 

 
The application is therefore recommended for approval.  
 
2. Proposal 
 
The proposal is for alterations and additions to an existing 2 storey semi-detached dwelling.  
At ground floor it is proposed to alter the front window opening and provide new wider stairs, 
demolish the rear wall and extend the rear to provide a larger kitchen, laundry and bathroom 
At first floor level it is proposed to slightly extend the rear to enlarge the bathroom and provide 
a day bed area to the rear bedroom.  New roofing over the rear part of the dwelling is also 
proposed with a new roof form.  In the rear garden a new staircase is proposed and a deck 
with awning, removal of a tree and a new landscaped area. 
 
It is also noted that due to the current subdivision pattern the proposal encroaches over a 
small part of the boundary of 102 Foucart Street (in the corner of existing bedroom 2) therefore 
the consent of those owners has also been sought and provided. 
 
3. Site Description 
 
The subject site is located on the western side of Foucart Street, between Brockley Street and 
Angelini Street.  The site consists of one allotment and is rectangular in shape with a total area 
of 101.8 sqm and is legally described as 104 Foucart Street Rozelle. 
 
The site has a frontage to Foucart Street of 4.445 metres.  The site is affected by a right of 
footway between 102 and 104 Foucart Street.  The site falls steeply from the rear of the site 
to the front of the site. 
  
The site supports a two storey semi-detached dwelling that is a pair with 102 Foucart which is 
located to the south of the subject site.  To the north of the site is a 3 storey detached dwelling 
house.   
 
The property is not a heritage item and is not located within a conservation area. The property 
is not identified as a flood prone lot. 
 
There is an existing Bangalow palm in the rear of the property. 
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Figure 1: 104 is cream dwelling on right 

 

 
Figure 2: Rear of existing dwelling 
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Figure 3: Existing rear ground floor of dwelling with ground floor bathroom and stairs 
to rear yard. 

 

 
Figure 4: Rear yard with palm tree proposed to be removed on right 
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Figure 5: Zoning Map (R1 General Residential) 

4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
No recent relevant applications. 
 
Surrounding properties 
102 Foucart Street, Rozelle 

Application Proposal Decision & Date 
BC/2019/69 Erect a back laundry / Storage Room located 

at the very back of the property. 4m Wide by 
3m deep. Fibro Clad walls, Timber frame. Hard 
wood decking floor and metal roof. 

Under assessment 

 
106 Foucart Street, Rozelle 
No recent relevant applications. 
 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
8.11.2019 Council sent a letter to the applicant regarding the following: 

• Clarify/rectify boundary encroachment with 102 Foucart Street 
• Extent of excavation not supported with respect to rear boundary 

and location of stairs to the rear yard. 
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• Location of additions – extent of ground floor rear additions 
considered excessive and should not extend beyond the rear wall of 
the first floor bathroom addition. 

• Streetscape – alteration to the front window not supported. 
• Roof form – how will roof be maintained and question building over 

boundary.  Awning in rear yard to be reduced in size. 
• Soft landscaping – an area to be provided in upper rear yard. 
• Clause 4.6 exceptions – required to be updated as required. 
• Amended plans – to be provided 
• Shadow diagrams – to be updated 
• Basix Certificate – to be updated 
• Stormwater plans – to be amended in accordance with Council 

requirements. 
6.12.2019 The applicant submitted additional information which included the 

following: 
• Consent from the adjoining landowner at No.102 has provided; 
• Extent of excavation for external stairs to rear yard minorly reduced; 
• Rear ground floor bathroom location and layout slightly changed; 
• Slight change to ground floor front elevation so that it no longer 

projects from the existing wall; 
• Proposed removal of existing palm tree and provision of new garden 

bed at rear of site; 
• Clause 4.6 exception requests provided; 
• Amended plans and shadow diagrams provided; 
• Amended BASIX Certificate provided; 
• Amended stormwater plan provided. 

 
 
The amended plans submitted on 6.12.2019 being Revision F are the plans assessed in this 
report.  The amended plans were re-notified. 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Leichhardt Local Environmental Plan 2013 

 
The following provides further discussion of the relevant issues:  
 
5(a)(vii) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land.  LDCP 2013 provides controls and 
guidelines for remediation works.  SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
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The site has not been used in the past for activities which could have potentially contaminated 
the site.  It is considered that the site will not require remediation in accordance with SEPP 
55.  
 
5(a)(viii) State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004  
 
A BASIX Certificate was submitted with the application and an amended certificate was 
provided with the amended plans.  The updated BASIX certificate will be referenced in any 
consent granted.  
5(a)(ix) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 

(Vegetation SEPP) 
 

Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. 
The application seeks the removal of vegetation from within the site.  The application was 
referred to Council’s Tree Management Officer whose comments are summarised as follows: 

• Removal of existing bangalow palm is acceptable 
• Replacement planting of 1 x 45 litre tree required. 
• Protection of trees on adjoining properties required. 

Overall, the proposal is considered acceptable with regard to the Vegetation SEPP and 
Leichhardt DCP 2013, C1.14 – Tree Management subject to the imposition of conditions, 
which have been included in the recommendation of this report.  
5(a)(x) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
An assessment has been made of the matters set out in Division 2 Matters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005.  It is 
considered that the carrying out of the proposed development is generally consistent with the 
relevant provisions of the Plan and would not have an adverse effect on environmental 
heritage, the visual or natural environment and open space and recreation facilities. 
 
5(a)(xi) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
Clause 1.2 - Aims of Plan 
Clause 2.3 - Zone objectives and Land Use Table 
Clause 2.7 - Demolition 
Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
Clause 4.4 – Floor Space Ratio 
Clause 4.5 - Calculation of floor space ratio and site area 
Clause 4.6 - Exceptions to development standards 
Clause 6.1 - Acid Sulfate Soils 
Clause 6.2 - Earthworks 
Clause 6.4 - Stormwater management 
Clause 6.8 - Development in areas subject to aircraft noise 
 

(iii) Clause 1.2 – Aims of Plan 
 
The proposed alterations and additions are not considered to satisfy the following aim of the 
plan: 
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(2)(l) to ensure that development is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscape, works and landscaping and the desired 
future character of the area, 

 
As discussed in further detail below within section 5(d) of this report, the proposed change to 
the ground floor front wall of the dwelling to provide a white frosted material around the front 
window is not supported as it is not compatible with the pattern of the adjoining semi-detached 
dwelling and the desired future character of the area.   
 
Additionally, the extent of the proposed rear ground floor additions are not compatible with the 
built form of the adjoining semi-detached dwelling which is discussed further within section 
5(d) – 3.2 – Site Layout and Building Design, 
 
However, these issues are able to be rectified by the imposition of conditions which require 
the design to be altered to be more sympathetic, and accordingly the proposal can satisfy aim 
(2)(l) of the plan. 
 

(iv) Clause 2.3 – Land Use Table and Zone Objectives  
 
The site is zoned R1 General Residential under the LLEP 2013.  The LLEP 2013 defines the 
development as: 
 
Semi-detached dwelling means a dwelling that is on is own lot of land and is attached to only 
one other dwelling. 
 
The development being alterations and additions to a semi-detached dwelling is permitted with 
consent within the zone.  The development is not consistent with the following objectives of 
the R1 General Residential zone. 
 

• To provide housing that is compatible with the character, style, orientation and pattern 
of surrounding buildings, streetscapes, works and landscaped areas. 

 
As discussed in further detail below within section 5(d) of this report, the proposed change to 
the ground floor front wall of the dwelling to provide a white frosted material around the front 
window is not supported as it is not compatible with the pattern of the adjoining semi-detached 
dwelling and the desired future character of the area.  Additionally, the extent of the proposed 
additions towards the rear boundary is not considered appropriate as further discussed below 
within section 5(d) of this report. 
 
However, it is considered that subject to the recommended design change conditions the 
proposed design can be altered to be more appropriate and accordingly satisfy the objectives 
of the R1 General Residential zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible: 0.9:1 or 91.62 sqm 

 
1.04:1 or 
106.81 sqm 

 
15.19 sqm or 
16.58% 

 
No 

Landscape Area 
Minimum permissible: 15% or 15.27 sqm 

 

 
4.86% or 
4.95sqm 

 
10.32 sqm or 
67.58% 

 
No 

Site Coverage 
Maximum permissible: 60% or 61.08 sqm 

 

 
66.11% or 
67.3sqm 

 
6.22 sqm or 
10.18% 

 
No 
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(v) Clause 4.6 Exceptions to Development Standards  

 
As outlined in table above, the proposal results in a breach of the following development 
standard/s: 

• Clause 4.3A (3)(a)(i) - Landscaped areas for residential accommodation in Zone R1 
(soft landscaping) 

• Clause 4.3A (3)(b) – Landscaped areas for residential accommodation in Zone R1 (site 
coverage) 

• Clause 4.4 – Floor Space Ratio 
 
The applicant seeks a variation to the Landscaped areas for residential accommodation in 
Zone R1 and Floor Space Ratio development standards under Clauses 4.3A(3)(a)(i), 
4.3A(3)(b) and 4.4 of the Leichhardt Local Environmental Plan 2013 by 14.61% (13.39 sqm - 
FSR), 67.58% (10.32 sqm – landscaped area) and   10.18% (6.22 sqm – site coverage). 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the applicable local environmental plan 
below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(3) of the 
applicable local environmental plan justifying the proposed contravention of the development 
standards which is summarised as follows: 
 

Floor Space Ratio 
• The proposed additions are located at the rear of the dwelling and will not be visible 

from the public domain 
• The proposed additions are compatible with the desired further character of the area 

in relation to bulk form and scale  
• The proposal provides improved amenity within the existing dwelling house to ensure 

that the dwelling house continues to provide for the housing needs of the community. 
• There are no specific land use or environmental characteristics which would render 

compliance with the development standard unreasonable or inappropriate.  However, 
it is noted that the proposed FSR is commensurate with that of other dwellings in the 
vicinity, which is largely a function of the modes size of the site/s. 
 
Landscaping (soft landscaping and site coverage) 

• The proposed development provides improved opportunities for planting at the rear of 
the site.  The proposal provides a 1.2m x 4.325m planter adjacent to the site’s rear 
boundary which will accommodate additional screen planting and maximise 
opportunities for stormwater infiltration. 

• The site is not suitable for substantial tree planting given its minimal area and 
dimensions.   

• The proposed development displays a landscaped character and building footprint 
which is consistent with that in the immediate vicinity of the site. 

• The proposed development will not materially alter the existing ability of the site to 
absorb stormwater, as a consequence of the maintenance of the status quo in terms 
of the provision of landscaped area.   

• The proposal improves the quality and functionality of landscaped areas and areas of 
private open space at the site. 

• The proposed development maximises the provision of external open space areas 
which are functional and useable.  The proposal significantly improves the functionality 
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and amenity of the spaces when compared to the existing situation.  In the event that 
the development was redesigned to comply with the minimum landscaped area 
standard, it would necessitate demolition of a significant area of the dwelling house, 
which is already limited.  This would achieve compliance with the site coverage and 
landscaped area controls but would result in compromises to the internal amenity and 
functionality of the dwelling house 

• The proposed contravention of the standard is considered acceptable the proposal 
provides additional landscaped area when compared to the existing situation, in a form 
which is highly functional and will achieve excellent amenity for the occupants of the 
dwelling. 

 
Floor Space Ratio 
The applicant’s written request is considered to adequately demonstrate compliance with the 
FSR development standard and it is considered that there are sufficient environmental 
planning grounds to justify contravening the development standard.   
 
However, for other reasons as discussed within this report including 6.2 – Earthworks in the 
LLEP and C3.2 in the DCP, it is considered that the extent of excavations should be further 
setback from the rear boundary by approximately 2m.  
 
This change,  which is reflected in the recommended conditions, will affect the amount of built 
floor space even though the applicant’s argument is accepted having regard to the relevant 
requirements of Clause 4.6. 
 
Landscaping (soft landscaping and site coverage) 
The applicant’s written request adequately demonstrates compliance with the landscaping 
development standard is unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is not contrary to the public interest with regard to the 
Landscaping development standard and the FSR development standard because it is 
consistent with the objectives of the R1 General Residential zone, in accordance with Clause 
4.6(4)(a)(ii) of the Leichhardt Local Environmental Plan for the following reasons: 
 
Zone objectives 
 

• To provide for the housing needs of the community 
• To provide for a variety of housing types and densities 
• To improve opportunities to work from home 
• To provide housing that is compatible with the character, style, orientation and pattern 

of surrounding buildings, streetscapes, works and landscaped areas. 
• To provide landscaped areas for the use and enjoyment of existing and future residents 
• To protect and enhance the amenity of existing and future residents and the 

neighbourhood 
 
(with regard to landscaping) 

• The proposal would improve the layout and functionality of the dwelling which provides 
for the housing needs of the community.  

• The proposal improves the provision of landscaping on site. 
 
(with regard to FSR) 

• The proposal would improve the layout and functionality of the dwelling which provides 
for housing needs of the community. 

• The proposal would allow the occupants to work from home. 
 
The objectives for Landscaped Area are: 
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• To provide landscaped areas that are suitable for substantial tree planting and for the 
use and enjoyment of residents 

• To maintain and encourage a landscaped corridor between adjoining properties 
• To ensure that development promotes the desired future character of the 

neighbourhood-- 
• To encourage ecologically sustainable development by maximising the retention and 

absorption of surface drainage water on site and by minimising obstruction to the 
underground flow of water 

• To control site density 
• To limit building footprints to ensure that adequate provision is made for landscaped 

areas and private open space  
 
It is considered the development is in the public interest because it is consistent with the 
objectives for Landscaped Area development standard in accordance with Clause 4.6(4)(a)(ii) 
of the Leichhardt Local Environmental Plan 2013 as the development provides for an improved 
single area of landscaping for the enjoyment of the residents and allows for retention of surface 
water. Further, adequate private open space is provided on site. 
 
The objectives for Floor Space Ratio are 

To ensure that residential accommodation –  
(i) Is compatible with the desired future character of the area in relation to building 

bulk, form and scale,  
(ii) To provide a suitable balance between landscaped areas and the built form, 

and 
(iii) Minimises the impact of the bulk and scale of buildings 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the Floor Space Ratio development standard in accordance with Clause 
4.6(4)(a)(ii) of the Leichhardt Local Environmental Plan 2013 as it minimises the impact of bulk 
and scale and provides suitable landscaping for the site. 
 
The concurrence of the Planning Secretary may be assumed for matter dealt with by Local 
Planning Panels. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the Leichhardt Local Environmental Plan 2013. For the reasons outlined 
above, there are sufficient planning grounds to justify the departure from Landscaped Areas 
for Residential Accommodation in Zone R1 (soft landscaping and site coverage) and Floor 
Space Ratio development standards.   
 
It is therefore recommended that the Clause 4.6 exceptions be granted. 
 

(vi) Clause 6.2 – Earthworks 
 
The proposal includes significant excavation works for the proposed ground floor bathroom 
and laundry area.  The objective of the clause includes not having a detrimental impact on 
environmental functions and processes, neighbouring uses, cultural or heritage items or 
features of the surrounding land.   
 
As discussed below under C3.2 in the DCP assessment, the extent of the excavation towards 
the rear of the site is not supported as it exceeds the rear building location zone.  Reduction 
in the extent of excavation works will also minimise the risk of damage to the adjoining dwelling 
whilst allowing a reasonable extension for the applicants. 
 
Accordingly, the extent of the additions to the rear is to be reduced by approximately 2m to be 
setback 6m from the rear boundary.  Appropriate conditions are recommended for excavation 
works to avoid, minimise and mitigate impacts of the excavation works to adjoining dwellings. 
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5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
- Draft Environment State Environmental Planning Policy 
- Draft Inner West Local Environmental Plan 2020 
 
Draft Environment State Environment Planning Policy 
 
The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of the natural environment.  The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until 31 January 2018. 
This consolidated SEPP proposes to provide a single set of planning provisions for 
catchments, waterways, bushland and protected areas.  Changes proposed include 
consolidating seven existing SEPPs including Sydney Regional Environmental Plan (Sydney 
Harbour Catchment) 2005. 
The proposal is considered to be consistent with the provisions of the draft Environment SEPP. 
Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application.  Accordingly, the development is considered acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes  
B3.1 Social Impact Assessment  N/A 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

N/A  

  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes  
C1.2 Demolition N/A  
C1.3 Alterations and additions No – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items N/A  
C1.5 Corner Sites N/A  
C1.6 Subdivision N/A  
C1.7 Site Facilities Yes 
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C1.8 Contamination Yes  
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility N/A  
C1.11 Parking N/A 
C1.12 Landscaping Yes  
C1.13 Open Space Design Within the Public Domain N/A  
C1.14 Tree Management Yes – see discussion  
C1.15 Signs and Outdoor Advertising N/A  
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A  

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A  
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

N/A 

C1.20 Foreshore Land N/A  
C1.21 Green Roofs and Green Living Walls N/A  
  
Part C: Place – Section 2 Urban Character  
C2.2.5.2 Eastern Park Distinctive Neighbourhood No – see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – see discussion  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  No – see discussion  
C3.4 Dormer Windows  N/A  
C3.5 Front Gardens and Dwelling Entries  N/A 
C3.6 Fences  N/A  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  Yes 
C3.9 Solar Access  No – see discussion  
C3.10 Views  Yes  
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes  
C3.13 Conversion of Existing Non-Residential Buildings  N/A  
C3.14 Adaptable Housing  N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes  
D2.4 Non-Residential Development  N/A 
D2.5 Mixed Use Development  N/A  
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management  Yes  
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes  
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes  
E1.1.4 Flood Risk Management Report  N/A  
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E1.1.5 Foreshore Risk Management Report  N/A  
E1.2 Water Management  

 

E1.2.1 Water Conservation  Yes  
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.3 On-Site Detention of Stormwater  N/A  
E1.2.4 Stormwater Treatment  N/A  
E1.2.5 Water Disposal  Yes  
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  Yes  
E1.3 Hazard Management  

 

E1.3.1 Flood Risk Management  N/A  
E1.3.2 Foreshore Risk Management  N/A  
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 

 
The following provides discussion of the relevant issues: 
 
C1.3 – Alterations and additions 
 
The proposal includes a section of the ground floor front wall being replaced with white frosted 
material around a window.  As discussed further below under C2.2.5.2; C3.1 and C3.3 the 
proposed white frosted material around the window is not supported and does not comply with 
the following objectives and controls of Alterations and Additions. 
 
O1 To ensure that development: 

b. where an alteration or additions is visible from the public domain it should 
appear as a sympathetic addition to the existing building; 

c. makes a positive contribution to the desired future character of the streetscape 
and any heritage values associated with it. 

h. retains existing fabric wherever possible and maintains and repairs, where 
necessary, rather than replaces the fabric. 

C1 The overall form of alterations and additions shall: 
c. retain any building and streetscape consistencies which add positively to the 

character of the neighbourhood (e.g. architectural details, continuous rows of 
dwellings, groups of similar dwellings or the like); 

f. achieve the objectives and controls for the applicable desired future character. 
C2 Development shall preserve the consistency in architectural detail and form of 

continuous rows of attached dwellings, or groups of similar dwellings.   
C5 New materials and fenestrations of alterations and additions shall be compatible with 

the existing building. 
C7 Alterations and/or additions to the front of an existing dwelling must ensure that 

important elements of the original character of the building and its setting are retained, 
restored or reconstructed, where it contributes to the desired future character, including 
but not limited to: 

c. fences and walls; 
d. fenestration. 
 
Accordingly a condition is recommended that the proposed white frosted material around the 
window is deleted from the proposal and a more sympathetic double-hung window is retained 
within the existing window opening. 
 
C1.14 - Tree Management 
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Refer to the SEPP Vegetation assessment above in this report under 5(a)(iii).  The proposed 
removal of the existing Bangalow palm is acceptable subject to replacement planting. 
 
C2.2.5.2 - Eastern Park Distinctive Neighbourhood 
 
As also discussed under C1.3, C3.1 and C3.3 the changes to the ground floor front wall are 
not supported.  The proposal includes changing the existing original ground floor front 
elevation and window which is currently a timber framed double-hung window which matches 
the adjoining dwelling which is a pair with No.102.  The proposal is for a section of wall to be 
replaced with white frosted material around a window.  The window is proposed to match the 
proportions of the existing window.  Refer to Figure 5 below which shows the proposed 
changes to the eastern elevation. 
 
The proposed frosted section around the window is not considered appropriate given the 
dwelling is a pair with No.102 and accordingly does not satisfy the following controls of the 
Eastern Park Distinctive Neighbourhood. 
 
C1 Preserve the existing varied styles of housing with special regard to the modest scale 

and simple, unadorned nature of the architecture. 
C4 Preserve the consistency and simplicity in built form, style and materials of the 

neighbourhood. 
C13 The use of traditional timber, stone or masonry finishes, iron roofing and timber 

windows is encouraged. 
 
Accordingly a condition is recommended that the proposed white frosted material around the 
window is deleted from the proposal and a double-hung window is retained within the existing 
window opening. 
 

 
Figure 5: Proposed eastern elevation of dwelling  
 
C3.1 - Residential General Provisions 
 
As also discussed under C1.3; C2.2.5.2 and C3.3, the proposed treatment around the ground 
floor front window with white frosted material is not considered appropriate for a pair of 
dwellings.  Accordingly is not considered to satisfy the following objectives and controls of the 
Residential General Provisions: 
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O3 To ensure that alterations, additions to residential buildings and new residential 
development are compatible with the established setting and character of the suburb 
and neighbourhood and compatible with the desired future character and heritage 
significance of the place and its setting. 

 
O4 To ensure that all residential development is compatible with the scale, form, siting and 

materials of existing adjacent buildings. 
 
C2 Additions to an existing building are generally: 

c. maintain the form, fenestration, roof forms and chimneys of the existing building 
when viewed from the principal street frontage; and 

d. of a design which is compatible with but does not compete with the architectural 
character of the existing building or the Building Typologies; and 

e. of a scale, proportion (including proportion of doors and openings) and material 
which is compatible with the existing building. 

 
C3.2 - Site Layout and Building Design  
 
The proposal is not considered to satisfy the following objectives and controls with respect to 
the extent of the additions to the rear at ground floor level. 
 
O3 To ensure that buildings are constructed with an appropriate Building Location Zone 

(BLZ) from the front and rear boundary to protect neighbourhood features such as 
streetscape, private open space, solar access and views. 

 
O4 To ensure that development: 
 c. complements the siting, scale and form of adjoining development;  
 
C3 Building Location Zone (BLZ) is the part of the subject site where it can be reasonably 

expected that a building can be located.  The BLZ is determined by having regard to 
only the main building on the adjacent properties. 

 
C4. Development shall be located within the BLZ area of the subject site.  BLZ for the main 

building, shall be determined having regard to that part of the building that is fully 
enclosed by walls, however open-sided structures such as balconies and verandas 
may extend beyond the BLZ so determined, where they are consistent with similar 
structures on adjoining properties. 

 
The proposed ground and first floor additions do not comply with the rear building location 
zone (BLZ) which should be approximately 6.8m.  At ground floor the rear setback is proposed 
to be 4.029m and at first floor approximately 6.4m.  The extent of the additions towards the 
rear boundary given the size of the site are considered excessive at ground floor level.  It is 
noted that the ground floor additions require excavations being approximately 3m below 
natural ground level including footings.   
 
It is considered appropriate to reduce the extent of the additions at ground floor to have a rear 
setback of 6m to the external wall of the bathroom.  There is no objection to the ground floor 
bathroom occupying the small square of open space to the south of the window identified as 
W03 and the internal wall of the bathroom being shifted further to the east if desired to 
accommodate an alternate bathroom layout.  The layout of either the ground or first floor 
bathroom could be altered to accommodate a bath with a shower over if desired.  At first floor 
level the extent of the rear additions although not comply within with the rear BLZ for the 
bathroom addition are considered acceptable in this instance. 
 
The proposed additions at first floor level do not comply with the side setback controls as set 
under control C7.  The side setbacks require would be 1.5m which is not considered realistic 
on a 4.5m wide site.  Given that the existing dwelling is built boundary to boundary as is the 
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adjoining semi-detached dwelling at No.102 it is considered acceptable an appropriate in this 
instance for the additions to be built to the side boundaries.  There are not considered to be 
any significant adverse impacts as a result of the nil side setbacks at first floor level. 
 
Subject to the recommended condition to increase the rear setback of the ground floor balcony 
the proposal is considered to be acceptable with regard to C3.2 – Site Layout and Building 
Design. 
 
C3.3 - Elevation and Materials 
 
As previously addressed above under C1.3; C2.2.5.2 and C3.1, the proposed treatment 
around the ground floor front window with white frosted material is not considered appropriate 
for a pair of dwellings and accordingly is not considered to satisfy the following objective and 
controls of Elevations and Materials 
 
O1 Building elevation and materials visible from the public domain: 

a. Complement the prevailing or desired future character of the neighbourhood, in 
particular responding to the vertical and horizontal rhythm of the streetscape; 

 
C1 Building facades are: 

a. Divided into vertical bays consistent with the dimensions established by elements 
on adjoining development such as party walls and windows. 
 

C11 Materials and finishes are compatible with those prevailing in the streetscape and the 
period of construction of the dwelling. 

 
Accordingly, a condition is recommended that the proposed white frosted material around the 
window is deleted from the proposal and a double hung window is retained within the existing 
window opening. 
 
C3.9 – Solar Access 
 
The proposed additions do not comply with the following solar access controls: 
 
C18  Where surrounding dwellings have east/west facing private open space, ensure solar 

access is retained for two and a half hours between 9am and 3pm to 50% of the total 
area (adjacent to living room) during the winter solstice. 

 
C19 Where surrounding dwellings currently receive less than the require amount of solar 

access to their private open space between 9am and 3pm during the winter solstice, 
no further reduction of solar access is permitted. 

 
The rear yard of No.102 has an east west orientation and is therefore currently overshadowed 
by No.104.  The proposal results in an additional approximately 1m2 overshadowing of the 
rear yard at 10am during the winter solstice.  Number 102 does not currently receive 2.5hrs 
solar access over 50% of their rear yard during the winter solstice.   
 
It is noted that No.102 has further reduced opportunities for solar access through the 
construction of an unauthorised structure for a laundry and storage adjacent to the rear 
boundary which is currently under assessment under a Building Certificate application.  Given 
the minimal additional overshadowing resulting during the winter solstice the amount of solar 
access would be improved at other times of the year.  The additional overshadowing is 
considered acceptable in this instance given the orientation of the sites and the small size of 
the sites.  It is also noted that the living room of 102 is at the front of the site and therefore is 
not impacted by the proposal. 
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5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties.  The application was notified three times 
over the following dates: 
 

• 16 September to 8th October 2019 
• 12th December 2019 with incorrect response date therefore re-notified as below: 
• 23 April to 14 May 2020 

 
Two (2) submissions were received in response to the initial notification, one in support, one 
objecting. 
 
The submissions raised the following concerns: 
 
Issue: Concern about the potential for damage to the boundary wall or to the adjoining dwelling 
through undermining, collapse or vibration given the close proximity of the works approx. 
0.75m from the adjoining house and the extent of excavation proposed up to 3.3m on the 
boundary.   
 
Comment: Conditions are recommended requiring the recommendations in the submitted 
technical reports be complied with during excavation works.  Additionally, a condition is 
recommended to reduce the extent of the excavation works toward the rear of the property. 
 
Issue: Request a dilapidation report for the adjoining property.  If damage subsequently occurs 
is the applicant required to rectify this prior to the granting of occupation consent. 
 
Comment: A standard condition requiring a dilapidation report is recommended.  If damage 
does eventuate this is a civil matter between the property owners and does not prevent the 
granting of an occupation certificate. 
 
Issue: If access is required to 106 Foucart then prior consent is to be sought. 
 
Comment: This is a civil matter between the two property owners however it expected that 
builders would not enter the adjoining property without prior consent. 
 
Issue: All works to be within the boundary of 104 Foucart. 
 
Comment: A standard condition is recommended in this regard. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
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The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Engineering – acceptable subject to recommended conditions. 
- Landscaping – acceptable subject to recommended conditions.  Refer to assessment 

under 5(a)(iii). 
 
6(b) External 
 
The application was not required to be referred to any external bodies. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are not payable for the proposal.  
 
8. Conclusion 
 
Subject to the recommended condition to reduce the extent of the ground floor bathroom, the 
proposal generally complies with the aims and objectives contained in Leichhardt Local 
Environmental Plan 2013 and Leichhardt Development Control Plan 2013.  Where variations 
have been sought, they are considered to be well justified having regard to the constraints of 
the site and the character of the neighbourhood. 
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties, the streetscape or the natural environment and is considered to be in the public 
interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 of the Leichhardt 

Local Environmental Plan 2013 to vary Clauses 4.3A(3)(a)(i) (soft landscaping); 
4.3A(3)(b) (site coverage) and 4.4 (floor space ratio) of the Leichhardt Local 
Environmental Plan 2013.  After considering the requests, and assuming the 
concurrence of the Secretary, the Panel is satisfied that compliance with the standards 
is unnecessary in the circumstance of the case and that there are sufficient 
environmental planning grounds to support the variations.  The proposed development 
will be in the public interest because the exceedance is not inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, grant consent to Development Application No. D/2019/354 for alterations and additions 
to existing dwelling including rear ground and upper level additions and slight encroachment 
over the boundary with No.102 at 104 Foucart Street Rozelle subject to the conditions listed 
in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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