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DEVELOPMENT ASSESSMENT REPORT 
Application No. MOD/2020/0025 
Address 88 Liverpool Road, Summer Hill 
Proposal Modification of approved mixed use building for an additional 

apartment. 
Date of Lodgement 5 February 2020 
Applicant Wil Nino  
Owner MMNG Holdings Pty Ltd 
Number of Submissions One 
Value of works $1,480,500 
Reason for determination at 
Planning Panel 

SEPP 65 affected building 

Main Issues Height of building 
Floor space ratio 
Car parking 

Recommendation Refusal  
Attachment A Draft Conditions 
Attachment B Plans of proposed development 
Attachment C Applicants Assessment Against Objectives 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the modification of an 
approved mixed use building for an additional apartment at 88 Liverpool Road, Ashfield.  The 
application was notified to surrounding properties and one (1) submission was received. 
 
The main issues that have arisen from the application include:  
 

 Height of building 
 Floor space ratio 
 Car parking 

 
The non-compliances are not acceptable given for the reasons discussed in this report and 
therefore the application is recommended for refusal.  
 

2. Proposal 
 
The proposal involves the addition of a new upper level (level 3) one-bedroom apartment on 
the existing rooftop communal area. 
 

3. Site Description 
 
The site is irregular in shape with an area of approximately 318sqm. It has a primary street 
frontage to Liverpool Road and a secondary frontage to Grosvenor Crescent. 
 
Currently the site is undergoing demolition and excavation works in preparation for 
construction of the approved building to which this application relates. The site is adjoined by 
a two (2) storey residential building to the east and is bounded by Liverpool Road to the north 
and Grosvenor Crescent to the south. On the southern side of Grosvenor Crescent is the 
railway corridor. The immediate area is largely characterised by two (2) storey residential 
buildings and motels. 
 
The site is not identified as containing a heritage item and is not located in a heritage 
conservation area. 
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Figure 1: Aerial image showing site and surrounding context. 
 

 
Figure 2: Zoning map. 
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4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site.  
 
Application Proposal Decision & Date 
10.2014.258.1 Demolition of existing buildings and the 

erection of three storey residential flat 
mixed use building containing eight 
dwellings, basement car parking and 
landscaping with strata subdivision. 

Deferred Commencement. 9 
December 2014. 

10.2014.258.2 The modification included changing the 
deferred commencement condition 
requiring each unit to provide at least 
one (1) accessible bathroom prior to 
Construction Certificate condition. 

Approval. 3 March 2015. 

10.2014.258.3 Create new ground floor commercial 
tenancy in the existing under croft area. 
Infill first and second floor south facing 
terraces, changes to wintergardens, 
materials/finishes and access. 

Approval. 30 July 2018. 

10.2014.258.4 Modification to change the ground floor 
commercial tenancy into a ‘SOHO’ 
studio unit, and change approved winter 
garden screening and external 
materials.  

Partial approval. 4 July 2019. 
Change of use to SOHO unit 
not supported. 

PLA 2018/76 On 13 March 2019, formal pre-da 
advice was provided for a proposal to 
(amongst other things) add an 
additional unit on the rooftop level 
(similar to that proposed in the subject 
application).  
 
The applicant was advised that the 
proposal was unlikely to be supported – 
see detailed commentary below. 

 

 
4(b) Application history 
 

 On 13 March 2019, formal pre-da advice (PLA 2018/76) was provided for a proposal 
to (amongst other things) add an additional unit on the rooftop level (similar to that 
proposed in the subject application). 
 
The applicant was advised that the proposal was unlikely to be supported. 
 
The following comments were provided regarding the proposed floor space ratio: 
 
“In initial consideration of those matters, and noting your comments, it is advised that 
the density sought through the additional dwelling results in an intensity on your site 
that is considered to be beyond what the site can now accommodate to satisfy the FSR 
standard and achieve the objectives of the Zone B4 Mixed Use, particularly the 
additional bulk, noting also that the proposal is not adequately serviced (shortfall of 
parking) as discussed below. 
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As a result, it is recommended that the additional floor space is not pursued.” 
 
The following comments were provided regarding the proposed height of building: 
 
“Whilst it is accepted that the HOB does not extend beyond the approved lift and 
pergola, these structures are not considered to add significant bulk and/or envelope to 
the building as compared to that of the proposed dwelling to the roof. 
The proposed dwelling to the roof seeks to accommodate the eastern side of the 
building, extending beyond the front of 86 Liverpool Road and add greater 
bulk/envelope to the existing building beyond what is anticipated given the HOB. This 
is not considered to be consistent with the objectives of the standard, particularly in 
relation to 4.3(2A) where it will be considered gross floor area.” 

 
 The following comments were provided regarding the shortfall of car parking:   
 

“It is considered that this reliance for a further shortfall is not justified in the 
circumstances of your site, particularly where you seek a density (FSR) well in excess 
of the maximum.” 
 

 On 22 April 2020, after a number of phone discussions with the applicant which 
highlighted a number of the preliminary issues raised with the proposal, a supporting 
email was provided by the applicant, providing additional justification for the proposal. 
In summary, the email raised: 
 

o The unique circumstances of Covid-19 on the construction industry and 
financing of projects. 

o Concerns that if the proposal is not supported, the project may not be financially 
viable to proceed, resulting in a vacant undeveloped site. 

o The proposal represents ‘orderly and economic use and development of land’ 
in accordance with Objective (c) of the Environmental Planning and 
Assessment Act 1979. 

 
While the unique circumstances of Covid-19 are acknowledged, the first two points raised by 
the applicant are not planning considerations. No legislative changes have been made 
requiring or allowing the consent authority to waive the ordinary merits considerations for this 
development modification in light of Covid-19 beyond the applicable planning controls. 
 
If the subject proposal has become financially unviable, it is considered that there are 
alternative schemes for the site that could achieve the ‘orderly and economic use and 
development of land’. It is noted the site is zoned B4 – Mixed Use, and as such wide diversity 
of land uses is permissible. 
 
Objective (c) is but one objective of the Act. As discussed in this report, contrary to another, 
Objective (g) of the Act, the proposal is not considered to promote ‘good design and amenity 
of the built environment’ – most notably in regard to its surrounding context and the desired 
future character of its neighbourhood. 
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5. Assessment 
 
SECTION 4.15 and 4.55(2) ASSESSMENT 
 
The following is an assessment of the application with regard to the heads of consideration 
under the provisions of Section 4.15 and 4.55(2) of the Environmental Planning and 
Assessment Act 1979. 
Under Section 4.55 of the Environmental Planning and Assessment Act, 1979, Council, when 
considering a request to modify a Determination, must: 
 

(a) be satisfied that the development as modified is substantially the same 
development as the development for which consent was originally granted; 

(b) consult with any relevant authority or approval body; 
(c) notify the application in accordance with the regulations; 
(d) consider any submissions made; and 
(e) take into consideration the matters referred to in Section 4.15 as are of 

relevance to the development the subject of the application. 
 
The development being modified is substantially the same development as the development 
for which consent was originally granted. Where relevant, authorities or bodies were 
consulted. The application was notified in accordance with the regulations or under Council’s 
Notification Policy. 
 
The following is a summary of the assessment of the application in accordance with the 
relevant parts of section 4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 
Development 

 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
 State Environmental Planning Policy (Infrastructure) 2007 
 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
The following provides further discussion of the relevant issues:  
 
5(a)(vi) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
The development is not acceptable having regard to the nine design quality principles. Most 
notably the proposal fails to achieve Principle 1: Site and Context, Principal 2: Built Form and 
Scale, and Principal 3: Density the reasons for which are discussed below. 
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Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Clause 6A of the SEPP certain 
requirements contained within the DCP do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Car Parking 
 
In accordance with the ADG, the car parking rates of either the relevant DCP or the RMS’ 
‘Guide to Traffic Generating Development’ 2002 apply (whichever is less). In this instance, the 
DCP has the lower car parking generation rates which are as follows: 
 

Minimum of 1 space for all dwellings 
Parking for visitors at the rate of 1 space for every 4 dwellings including serviced 
apartments plus 1 car wash bay. 

 
The building was approved with eight (8) residential units and seven (7) car spaces, 
representing a shortfall of one (1) residential car space. The proposal results in nine (9) units 
and therefore generates the need for nine (9) car spaces, however no additional car spaces 
are proposed.  
 
Modified consent (10.2014.258.3) was granted on 30 July 2018 for an additional studio unit 
on the second floor as well as a commercial tenancy on the ground level, both of which would 
ordinarily require an additional car space each. The provision of no additional car parking was 
considered acceptable in this instance given that the works better utilised spaces without 
adding to building envelope above ground level or building height, resulting in a superior urban 
design outcome. The proximity to public transport and the physical limitations of the basement 
level were also considered. 
 
Insufficient justification has been provided by the applicant as to why further non-compliance 
with the car parking provisions is acceptable in the subject application. 
 
It is considered that a further shortfall of on-site car parking is unacceptable given the 
cumulative impacts on the local road network and setting an undesirable precedent for future 
surrounding development in the area. 
 
Furthermore, one (1) visitor car parking space is required for every four (4) units. No visitor 
car parking spaces are provided.  
 
The DCP also requires one (1) car wash bay is required per residential flat building. No car 
wash bay has been provided. 
 
Four (4) bicycle spaces are provided at ground level, which complies with the requirement for 
1 bicycle space per ten (10) units. 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 
 Communal open space has a minimum area equal to 25% of the site. 
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 Developments achieve a minimum of 50% direct sunlight to the principal usable part of 
the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: 
 
The proposal reduces the approved rooftop communal open space by 66sqm (52%), from 
160sqm to 94sqm. Based on a site area of 318sqm, the proposal requires 80sqm of communal 
open space. 
 
While the proposal complies with the 25% requirement, it significantly reduces the amount and 
quality of approved communal open space. The modification results in poorer quality and 
quantity of communal facilities, impacting the overall amenity presently available to the 
approved units. 
 
Visual Privacy/Building Separation 
 
Comment: 
 
The proposal complies with the relevant building separation requirements. 
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
 Living rooms and private open spaces of at least 70% of apartments in a building receive 

a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-winter. 
 A maximum of 15% of apartments in a building receive no direct sunlight between 

9.00am and 3.00pm at mid-winter. 
 
Comment: 
 
5 of the 8 approved units (62.5%) received the required sunlight. 
 
The proposed unit will receive at least 2 hours of direct sunlight, resulting in a total 6 of 9 units 
(66%) receiving the required sunlight, which does not comply with the requirements of the 
ADG. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
 At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

 Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: 
 
5 of the 8 approved units (62.5%) received natural cross ventilation. 
 
The proposed unit will achieve natural cross ventilation, resulting in a total 6 of 9 units (66%) 
receiving natural cross ventilation. 
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Ceiling Heights 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area 
does not exceed 50% of the apartment 
area 

Attic Spaces 1.8 metres edge of room with a 30 degree 
minimum ceiling slope 

If located in mixed used area  3.3 for ground and first floor to promote 
future flexibility of use 

 
Comment: 
 
The proposed unit has a minimum ceiling height of 2.7m. 
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
 Every habitable room must have a window in an external wall with a total minimum glass 

area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 

 Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
 In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
 Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
 Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
 Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

 The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 
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Comment: 
 
The proposed 1 bedroom unit has an area of 58sqm and generally complies with the 
apartment layout requirements of the ADG. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 

1 Bedroom apartments 8m2 2 metres 
 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, a 
private open space is provided instead of a balcony. It must have a minimum area of 15m2 
and a minimum depth of 3 metres. 
 
Comment: 
 
The proposed apartment includes a 21sqm balcony.  
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: 
 
Adequate storage space has been provided both in the apartment and in the basement level. 
 
5(a)(vii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was not submitted with the application and as such the requirements of 
the SEPP have not been met.  
 
5(a)(viii) State Environmental Planning Policy (Infrastructure) 2007 (SEPP 

Infrastructure 2007) 
 
Rail Corridors (Clause 85-87) 
 
SEPP Infrastructure provides guidelines for development immediately adjacent to rail corridors 
including excavation in, above or adjacent to rail corridors. Clause 87 of the SEPP 
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Infrastructure 2007 relates to the impact of rail noise or vibration on non-rail development, and 
for a development for the purpose of a building for residential use, requires appropriate 
measures are incorporated into such developments to ensure that certain noise levels are not 
exceeded.  
 
It is noted that the requirements/recommendations of the Noise Impact Assessment which 
was supplied with the original application were, in what appears to be error, not incorporated 
by way of condition into the consent. The Assessment is also dated 26 March 2014, thus the 
measurement data and conclusions may not be wholly relevant anymore.  
 
Given the above, Council is not satisfied that the relevant noise levels are not exceeded. 
 
The application was referred to Sydney Trains on 29 April 2020 for concurrence in accordance 
with Clause 86 of the SEPP Infrastructure 2007. No response was received at the time of 
writing this report. 
 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to Liverpool Road, a classified road. Under Clause 101 (2) of SEPP 
Infrastructure 2007, the consent authority must not grant consent to development on land that 
has a frontage to a classified road unless it is satisfied that the efficiency and operation of the 
classified road will not be adversely affected by the development. 
 
The proposed modification does not involve works on the Liverpool Road interface, will not 
affect the efficiency of the classified road and as such the application is considered acceptable 
with regard to Clause 101 of the SEPP Infrastructure 2007.  
 
Impact of road noise or vibration on non-road development (Clause 102) 
 
Clause 102 of the SEPP Infrastructure 2007 relates to the impact of road noise or vibration on 
non-road development on land in or adjacent to a road corridor or any other road with an 
annual average daily traffic volume of more than 20,000 vehicle. Under that clause, a 
development for the purpose of a building for residential use requires that appropriate 
measures are incorporated into such developments to ensure that certain noise levels are not 
exceeded.  
 
Liverpool Road has an annual average daily traffic volume of more than 20,000 vehicles. A 
Noise Assessment Report has not been submitted with the base application which 
demonstrates that the development will comply with the LAeq levels stipulated in Clause 102 
of the SEPP.  
 
5(a)(ix) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 

2005 
 
An assessment has been made of the matters set out in Division 2 Maters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is generally consistent with the 
relevant maters for consideration of the Plan and would not have an adverse effect on 
environmental heritage, the visual environmental, the natural environment and open space 
and recreation facilities. 
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5(a)(x) Ashfield Local Environment Plan 2013 (ALEP 2013)  
 
The application was assessed against the relevant clauses of the Ashfield Local 
Environmental Plan 2013. 
 
(ii) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B4 – Mixed use zone under the ALEP 2013. The proposal makes no change 
to the approved use of the building as a mixed-use building, containing a residential flat 
building component and a commercial tenancy. 
 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the B4 – Mixed use zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Height of Building 
Maximum permissible:   13m  

 

 
14.1m 

 
1.1m or 8.1% 

 
No (see 
discussion 
below) 

Floor Space Ratio 
Maximum permissible:   1:1 or 
320m2 

 
1.60:1 or 511m2 

 
191sqm or 
46% 

 
No (see 
discussion 
below) 

    
 
Clause 4.3 Height of Building 
 
The building was approved with a height of 14.3m, which represents a variation of 9.5%. 
However it is noted that the portions of the building over the 13m height control related to a 
light-weight pergola structure and a stair/lift core overrun, both of which are centrally located 
on the roof. While the proposal does not increase the maximum height of the building, it adds 
a 58sqm apartment on the approved rooftop area, which achieves a height of 14.1m. 
 
As the subject application is a Section 4.55 modification. a formal Clause 4.6 request is not 
required. However, an assessment against the relevant objectives of the zone and 
development standard is still required. 
 
The applicant provided an assessment against the Objectives of Clause 4.3 Height of buildings 
development standard and the B4 – Mixed Use Zone which concluded the proposal satisfied 
all relevant objectives. 
 
The following is an assessment against the Objectives of the B4 – Mixed Use Zone: 
 
•  To provide a mixture of compatible land uses. 
 

o The proposal provides a mix of commercial and residential uses, both of which 
are compatible with the area. 

 
•  To integrate suitable business, office, residential, retail and other development in accessible 
locations so as to maximise public transport patronage and encourage walking and cycling. 
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o The proposal is close Summer Hill Train Station, a major bus route along 
Liverpool Road. 

•  To enhance the viability, vitality and amenity of Ashfield town centre as the primary business 
activity, employment and civic centre of Ashfield. 

o The proposal provides additional employment opportunities as well as enhance 
its viability and vitality through an increase to the local population. 

•  To encourage the orderly and efficient development of land through the consolidation of lots. 
o N/A – no consolidation of lots is required. 

 
It is considered the development is not in the public interest because it is inconsistent with the 
objectives of the Height of Building development standard as outlined below: 
 
(a)  to achieve high quality built form for all buildings, 

o The upper level has been designed so as to be compatible with the approved 
building, which was considered a high quality built form. 
 

(b)  to maintain satisfactory sky exposure and daylight to existing buildings, to the sides and 
rear of taller buildings and to public areas, including parks, streets and lanes, 

o The majority of additional shadowing falls on the railway corridor to the south. 
 

(c)  to provide a transition in built form and land use intensity between different areas having 
particular regard to the transition between heritage items and other buildings, 

o The proposal includes within a new habitable upper level containing a 58sqm 
unit and private open space, resulting in a four (storey) building. The proposal 
results in a poorer transition in built form to the existing two (2) storey residential 
flat building to the east at No. 86 Liverpool Road. It also results in a poorer built 
form transition to the height of future development anticipated on the 
neighbouring sites to the east which have a 13m height control. The additional 
floor will be readily visible from Liverpool Road and will noticeably add to the 
visual bulk of the building (see Figure 4 below). 
 

(d)  to maintain satisfactory solar access to existing buildings and public areas. 
o As discussed, the majority of additional shadowing falls on the railway corridor 

to the south. 
 



Inner West Local Planning Panel ITEM 4 

PAGE 308 

 
Figure 4: Eastern (side) elevation showing the additional floor. 
 
Clause 4.3(2A) Height of Building 
 
Clause 4.3(2A) of the LEP reads as follows: 
 

(2A)  If a building is located on land in Zone B4 Mixed Use, any part of the building that 
is within 3 metres of the height limit set by subclause (2) must not include any area 
that forms part of the gross floor area of the building and must not be reasonably 
capable of modification to include such an area. 

 
The proposal includes gross floor area within three (3) metres of the 13m height control (see 
Figure 5 below) and is therefore contrary to Clause 4.3(2A). 
 

 
Figure 5: Red line showing portion of building within three (3) metres of the 13m height control. 
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It is noted that the existing building has elements within the three (3) metres and marginally 
over the 13m height control which include a light-weight pergola structure relating to the 
rooftop communal open space, as well as a lift and stair overrun. These elements are centrally 
located on the roof plane and relatively small and/or lightweight, and as such are not readily 
visible from the public domain nor significantly add to the visual bulk or envelope of the 
building. They also are not considered gross floor area and thus Clause 4.3(2A) is not 
applicable to them. 
 
Clause 4.4 Floor Space Ratio 
 
The building has an approved FSR of 1.28:1 (453sqm) which represents a variation of 34% 
(101sqm). The subject proposal adds a further 58sqm of gross floor area in a new habitable 
third floor. 
 
The additional floor space approved in the modified consent (10.2014.258.3) was approved in 
part because the it did not increase the building envelope above ground level or building 
height, but rather ‘infilled’ underutilised portions of the building. This included a new 
commercial tenancy in the ground level undercroft, which created a stronger corner presence, 
as well as the conversion of an upper level enclosed communal open space area to a unit. 
These changes were considered to result in a better urban design outcome. 
 
As the subject application is a Section 4.55 modification. a formal Clause 4.6 request is not 
required. However, an assessment against the relevant objectives of the zone and 
development standard is still required. 
 
The applicant provided an assessment against the Objectives of Clause 4.4 Floor space ratio 
development standard and the B4 – Mixed Use Zone which concluded the proposal satisfied 
all relevant objectives. 
 
The following is an assessment against the Objectives of the B4 – Mixed Use Zone: 
 
•  To provide a mixture of compatible land uses. 

o The proposal provides a mix of commercial and residential uses, both of which 
are compatible with the area. 

•  To integrate suitable business, office, residential, retail and other development in accessible 
locations so as to maximise public transport patronage and encourage walking and cycling. 

o The proposal is close Summer Hill Train Station, a major bus route along 
Liverpool Road. 

•  To enhance the viability, vitality and amenity of Ashfield town centre as the primary business 
activity, employment and civic centre of Ashfield. 

o The overall development provides additional employment opportunities as well 
as enhance its viability and vitality through an increase to the local population. 

•  To encourage the orderly and efficient development of land through the consolidation of lots. 
o N/A – no consolidation of lots is required. 

 
It is considered the development is not in the public interest because it is inconsistent with the 
objectives of the Floor Space Ratio development standard, as outlined below: 
 
(a)  to establish standards for development density and intensity of land use, 

o The upper level has been designed so as to be compatible with the approved 
building, which was considered a high quality built form. 

(b)  to provide consistency in the bulk and scale of new development with existing 
development, 

o The proposed additional gross floor area is located within a new upper level, 
resulting in a four (storey) building. The proposal results in a poorer transition 
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in built form to the existing two (2) storey residential flat building to the east at 
No. 86 Liverpool Road.  

(c)  to minimise adverse environmental impacts on heritage conservation areas and heritage 
items, 

o N/A - Not within the vicinity of any items of heritage. 
(d)  to protect the use or enjoyment of adjoining properties and the public domain, 

o The majority of additional shadowing falls on the railway corridor to the south, 
however the proposal will add additional visual bulk when perceived from 
neighbouring property and the public domain. 

(e)  to maintain an appropriate visual relationship between new development and the existing 
character of areas that are not undergoing, and are not likely to undergo, a substantial 
transformation. 

o The proposed additional gross floor area is located within a new upper level, 
resulting in a four (storey) building. The proposal results in a poorer transition 
in built form to the existing two (2) storey residential flat building to the east at 
No. 86 Liverpool Road. It also results in a poorer built form transition to the 
height of future development anticipated on the neighbouring sites to the east 
which have a floor space ratio of 1:1 and a 13m height control. 

 
5(b) Draft Environmental Planning Instruments 
 
The Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) was placed on public 
exhibition commencing on 16 March 2020 and accordingly is a matter for consideration in the 
assessment of the application under Section 4.15(1)(a)(ii) of the Environmental Planning and 
Assessment Act 1979. 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (DCP) 2016 for Ashbury, 
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.  
 
IWCDCP2016 Compliance 
Section 1 – Preliminary   
B – Notification and Advertising Yes 
Section 2 – General Guidelines  
A – Miscellaneous  
1 - Site and Context Analysis Yes 
2 - Good Design  Yes – see discussion 
4 - Solar Access and Overshadowing   Yes 
7 - Access and Mobility   Yes 
B – Public Domain  
C – Sustainability  
3 – Waste and Recycling Design & Management Standards   No – see discussion 

 
The following provides discussion of the relevant issues: 
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Part 2 Chapter A - Good Design 
 
As discussed elsewhere, the proposed additional floor does not respond to the existing or 
desired future built context. 
 
Part 3 Chapter C – Waste and Recycling 
 
Residential Waste 
 
The development includes 8 units and would require a minimum of 4 x 240L recycling, 4 x 
240L general waste bins. 
Adequate space for 8 x 240L bins are provided in the dedicated residential waste storage 
room. 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality for the reasons discussed in this report. 
 
5(e) The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(f) Any submissions 
 
The application was notified in accordance with Inner West Comprehensive Development 
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone 
Park and Summer Hill for a period of 14 days to surrounding properties.  A total of one (1) 
submission was received. 
 
The following issues raised in submissions have been discussed in this report: 

‐ Non-compliance with Height of Building and Floor Space Ratio development standards 
/ insufficient justification – see Section 5(a)(v) 

‐ Non-compliance with car parking requirements – see Section 5(a)(i) 
‐ Not ‘substantially the same’ – see Section 5 

 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
Approval of the modification is considered contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Urban Design 
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Council’s Urban Designer does not support the proposal as it does not incorporate the relevant 
NCC and SEPP 65 Apartment Design Guide requirements in terms of: 
 

1. A floor to ceiling height of 2.7m for residential habitable areas (ADG 4C-1); and 
2. A 0.4m structure for acoustic privacy, services, set downs and finishes (NCC and ADG 

4C-5). 
 
6(b) External 
 
Sydney Trains 
 
As discussed, the application was referred to Sydney Trains on 29 April 2020 for concurrence 
in accordance with Clause 86 of the SEPP Infrastructure 2007. No response was received at 
the time of writing this report. 
 

7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that an additional 
contribution is to be paid should be imposed on any consent granted in the event that the 
modification is supported. 
 

8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development Control 
Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park 
and Summer Hill. 
 
The development would result in significant impacts on the streetscape and is not considered 
to be in the public interest.  
 
The application has not been well justified on planning grounds and is considered 
unsupportable. In view of the circumstances, refusal of the modification application is 
recommended. 
 

9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. MOD/2020/0025 for 
modification of approved mixed use building for an additional apartment at 88 Liverpool 
Road, Ashfield for the following reasons.  
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Reasons for Refusal 
 

1. The proposal is contrary to the Objectives of Clause 4.3 Height of Buildings in the 
Ashfield Local Environmental Plan 2013. 

2. The proposal is contrary to the Objectives of Clause 4.4 Floor Space Ratio in the 
Ashfield Local Environmental Plan 2013. 

3. The proposal does not satisfy the ‘Design Quality Principles’ in Schedule 1 of the State 
Environmental Planning Policy No 65—Design Quality of Residential Apartment 
Development. 

4. The proposal provides insufficient on-site car parking contrary to the Apartment Design 
Guide and the RMS’ ‘Guide to Traffic Generating Development’ 2002. 

5. It has not been submitted with the base application which demonstrates that the 
development will comply with the LAeq levels and requirements stipulated in Clauses 
87 and 102 of the State Environmental Planning Policy (Infrastructure) 2007. 

6. The proposal does not demonstrate ‘good design’ in accordance with Part 2 Chapter 
A of the Comprehensive Inner West Development Control Plan 2016. 

7. A revised BASIX Certificate has not been provided contrary to Clause 115 of the 
Environmental Planning and Assessment Regulation 200 

8. The proposal is not in the public interest. 
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Attachment A – Draft Conditions 
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Attachment B – Plans of proposed development 
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Attachment C- Applicants Assessment Against Objectives 
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