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DEVELOPMENT ASSESSMENT REPORT 
Application No. M/2019/170 
Address 80 Evans Street, Rozelle NSW 
Proposal Modification of Development Consent D/2015/258 for various 

changes including internal changes to layout and adjusting the 
attic level bedroom 

Date of Lodgement 08 October 2019 
Applicant Oikos Architects 
Owner Peter G Nobbs 
Number of Submissions One 
Value of works $362,000 
Reason for determination at 
Planning Panel 

Floor Space Ratio exceeds officer delegations.  

Main Issues Floor Space Ratio Variation, Design of attic level Dormer and 
balcony,  

Recommendation Approval with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Development Consent Determination D/2015/258 
Attachment D Approved Plans Determination D/2015/258 

LOCALITY MAP 
Subject 
Site Objectors 

N 

Notified 
Area Supporters 
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1. Executive Summary 
 
This report concerns an application under Section 4.55(2) of the Environmental Planning and 
Assessment Act, 1979 to modify Determination No. D/2015/258 dated 8 December 2015 to 
convert existing attic into new bedroom with balcony, lowering the living room to existing 
ground level and internal configuration changes to ground floor of the dwelling.   
 
The application was notified in accordance with Council’s notification policy and 1 
submission was received regarding the location of existing party wall and the impact of 
excavation for new living room on the party wall and neighbouring walls.  
 
The main issues that have arisen from the application include:  
 

• Floor Space Ratio 
• Landscape Area 
• The design of attic level dormer with rear balcony. 
• The construction of new car parking space to rear of dwelling. 

 
The non-compliances are acceptable given the additions will not increase the overall height 
of the dwelling and are not visible from primary street frontage, therefore the application is 
recommended for approval subject to conditions.  
 
2. Proposal 
 
This application seeks consent to modify Development Consent No. D/2015/258 pursuant to 
the provisions of Section 4.55 (2) of the Environmental Planning and Assessment Act, 1979 
in the following way: 
 

• Reconfigure the proposed ground floor 
with stepped-down design for living space, which is to exit onto private open space at 
ground level. 

• Changes to 1st floor internal 
configuration and construction of new balcony from bedroom 1 

• Changes to attic roof form to create 
bedroom 3 in existing attic space with larger balcony 

• Redesign parking space to comply with 
Australian standards 

• Provide the required landscaped space 
with modified design. 

 
3. Site Description 
 
The subject site is located on the Eastern side of Evans Street and the Western side of 
Hanover Street, North of Mansfield Street and is legally described as Lot 1 in DP 100303. 
 
The site is a single allotment rectangular in shape with a total area of 109.7m2 and has a 
frontage of 4.57m to Evans Street; a second frontage to Hanover Street of 4.57m; and side 
boundaries of 23.985m.  
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Presently the site accommodates a 2 storey attached terrace with attic addition.  The 
adjoining properties consist of 2 storey terraces, some with car ports within the rear 
courtyard. 
 
The subject site is not a heritage item but is located within The Valley (Rozelle and Balmain) 
conservation area.  The site is located in close proximity to Heritage Items at 101 and 103 
Evans Street, Balmain. The site is not identified as a flood control lot.  
There is no significant vegetation on the site. 
 

 
 
4. Background 
 
4(a) Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA/375/1995 Attic Room  
BA/1995/615 Attic Room Approved – 4/10/1995 
D/2015/258 Alterations and additions to the existing 

dwelling including rear extensions at 
lower ground, ground and first floor 
levels, with garage and terrace off 
Hanover Street 

Approved subject to 
conditions by IWLPP -  
8/12/2015 
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Surrounding properties 
 
Application Proposal Decision & Date 
D/2001/472 78 Evans Street - First floor addition to 

the existing dwelling. 
Approved 20/02/2002 

M/2006/625 78 Evans Street - Modifications include 
extending the depth of the extension, 
altering the size of the rear balcony, 
providing eaves overhangs to the \ gable 
roof and deleting a north facing window 

Approved 12/12/2006 

BC/2016/22 82 Evans Street - Extension of existing 
approved balcony to level 2 bedroom 
from 600 to 1460 deep. 

Approved 26/05/2016 

D/2016/45 84 Evans Street - Demolition of existing 
rear area and garage. Construction of a 
new three storey rear addition, 
landscaping, pool and car space. 

Approved 31/03/2016 

M/2017/14 84 Evans Street - Modifications include 
extension of the ground and first floor 
rear addition, new ground floor rear 
balcony, amendments to openings and 
increase in the maximum height of the 
addition. 

Approved 15/03/2017 

M/2019/187 84 Evans Street - involving internal and 
external changes. 

Approved 28/11/2019 

 
4(b) Application history  
 
Not applicable 
 
5. Section 4.55 Assessment 
 
Under Section 4.55 (2) of the Environmental Planning and Assessment Act 1979, Council, 
when considering a request to modify a Determination must:  
 
a) Be satisfied that the development as modified is substantially the same development as 

the development for which consent was originally granted 
b) Consult with any relevant authority or approval body  
c) Notify the application in accordance with the regulations  
d) Consider any submissions made 
e) Take into consideration the matters referred to in Section 4.15 that are relevant to the 

development the subject of the modification application. 
 
The development being modified is substantially the same development as the development 
for which consent was originally granted. No authorities or bodies were required to be 
consulted. The application was notified in accordance with the regulations and Council’s 
notification policy and 1submissions was received. 
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6. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
6(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Leichhardt Local Environment Plan 2013 (LLEP 2013) 

 
The following provides further discussion of the relevant issues:  
 
6(a)(i) Leichhardt Local Environment Plan 2013 (LLEP 2013) 

 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
Clause 1.2 - Aims of the Plan 
Clause 2.3 - Zone objectives and Land Use Table 
Clause 2.7 - Demolition 
Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
Clause 4.4 – Floor Space Ratio 
Clause 4.5 - Calculation of floor space ratio and site area 
Clause 4.6 - Exceptions to development standards 
Clause 5.10 - Heritage Conservation 
Clause 6.1 - Acid Sulfate Soils 
Clause 6.2 - Earthworks 
Clause 6.4 - Stormwater management 
 
Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R1 General Residential under the Leichhardt Local Environmental Plan 
2013 and the proposal is permissible in the zone and is consistent with the planning 
objectives for the area. 
 
Clause 4.3A & 4.4 – Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
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Standard Proposal non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   0.9:1 or 98.73 
sqm 

 
1.18:1 or 
129.25 sqm 

 
30.52 sqm or 
30.91% 

 
No - Approval 
with 
D/2015/258 to 
1.07:1 

Landscape Area 
Minimum permissible:   15% or 16.45 
sqm 

 

 
14.1% or 
15.47sqm 

 
0.985sqm or 
5.99% 
 

 
No - 
conditioned as 
requiring 
15.25sqm with 
D/2015/258 

Site Coverage 
Maximum permissible:   60% or 65.82 
sqm 

 

 
59.97% or 
65.79sqm 

 
N/A 

 
Yes 

 
Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the modified proposal results in a breach of the Floor Space 
Ratio and Landscape Area development standards.  
 
The applicant seeks a variation to the FSR development standard by 30.91% (30.52sqm) 
under Clause 4.4 and a variation to the Landscape Area development standard under 
Clause 4.3A(3)(a) by 5.99% (0.98sqm) of the Leichhardt Local Environmental Plan 2013. 
 
Pursuant to Gann & Anor v Sutherland Shire Council [2008] NSWLEC 157, the Land and 
Environment Court has held that there is power to modify a development application where 
the modification would result in a breach or further breach of development standards without 
the need to lodge variation requests (in this case under Clause 4.6 of the LLEP2013 – 
Exceptions to Development Standards).  
 
Therefore the modification of a development consent which results in a new or modified 
variation to a development standard, does not require the submission of a written request for 
an exception to a development standard pursuant to Clause 4.6 of LLEP 2013. However, 
Council is still required to conduct an assessment of any new breaches of a development 
standard. 
 
Had a Clause 4.6 request been required, seeking consent to contravene the Floor Space 
Ratio and Landscape Area standards, the request would have been considered favourably 
in this instance for the following reasons: 

• The modified proposal does not seek to increase the overall building height and the 
proposal would result in negligible impact to the solar access to adjoining properties 
compared to the approved development.  

• The proposal does not result in any significant additional adverse amenity impacts 
upon the surrounding properties.   

• The proposed dwelling is of similar bulk and scale to adjoining dwellings and does 
not result in view loss. 

• The proposal exceeds the current provisions for landscaped area and provides a 
suitable opportunity tree planting and use as open space. 
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• The size and scale of the modified development continues to contribute to the 
desired future character of the area.   

• The proposal complies and Site Coverage standards and improves the existing 
landscaped area, providing a suitable balance between landscaped areas and the 
built form. 

• The proposal is considered acceptable with regard to the objectives of the R1 
General Residential zone.  

• The proposal is considered acceptable with regard to the objectives of Clause 4.4 
Floor Space Ratio.  

• The proposal is considered acceptable with regard to the objectives of Clause 
4.3A(3)(a) landscape area. 

 
Therefore, compliance with the maximum FSR and minimum Landscape Area development 
standards is considered to be unreasonable in the circumstances. The proposed 
modification involving a departure from the FSR and Landscape Area development 
standards is therefore supported. 
 
Clause 5.10 - Heritage Conservation 
 
The subject site is a contributory item to the ‘The Valley Heritage Conservation Area’ (C7). 
The site is not listed as a heritage item in the Leichhardt LEP 2013.  
 
The application was referred to Council’s Heritage Advisor who supports the application 
subject to a number of conditions of consent focused on the attic level dormer and rear 
balcony. Refer to Section 5(c) of this report for further discussion regarding heritage 
requirements.  
Clause 6.2  - Earthworks 
The relevant objectives of this Clause state, inter alia: 
 
“(3)  1.07:1Before granting development consent for earthworks (or for development 
involving ancillary earthworks), the consent authority must consider the following matters: 

(a) the likely disruption of, or any detrimental effect on, drainage patterns and soil 
stability in the locality of the development, 

(b) the effect of the development on the likely future use or redevelopment of the 
land, 

(c) the quality of the fill or the soil to be excavated, or both, 
(d) the effect of the development on the existing and likely amenity of adjoining 

properties, 
(e) the source of any fill material and the destination of any excavated material, 
(f) the likelihood of disturbing relics, 
(g) the proximity to, and potential for adverse impacts on, any waterway, drinking 

water catchment or environmentally sensitive area, 
(h) any appropriate measures proposed to avoid, minimise or mitigate the impacts of 

the development.” 
 
The modified application has significantly reduced the about of excavation proposed with the 
new lower ground floor area to be 1m higher than the original proposal. The modification 
was referred to Council’s Development Engineer who supports the application subject to a 
number of conditions of consent. 
 
6(b) Draft Environmental Planning Instruments 
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The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of this application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft IWLEP 2020 
6(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
B2.1 Planning for Active Living  Yes  
B3.1 Social Impact Assessment  Not applicable 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

Not applicable 

  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes – see discussion  
C1.2 Demolition Yes  
C1.3 Alterations and additions Yes – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items Yes  
C1.5 Corner Sites Not applicable 
C1.6 Subdivision Not applicable 
C1.7 Site Facilities Yes  
C1.8 Contamination Not applicable 
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking Yes – see discussion  
C1.12 Landscaping Yes – see discussion  
C1.13 Open Space Design Within the Public Domain Not applicable 
C1.14 Tree Management Not applicable 
C1.15 Signs and Outdoor Advertising Not applicable 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

Not applicable 

C1.17 Minor Architectural Details Not applicable 
C1.18 Laneways Not applicable 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep 
Slopes and Rock Walls 

Not applicable 

C1.20 Foreshore Land Not applicable 
C1.21 Green Roofs and Green Living Walls Not applicable 
  
Part C: Place – Section 2 Urban Character  
C2.2.5.1(a) – The Evans Street Former Commercial Precinct 
Sub-area of the Valley (Rozelle) distinctive neighbourhood, 

Yes  
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Rozelle  
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
C3.2 Site Layout and Building Design  Yes – see discussion  
C3.3 Elevation and Materials  Yes  
C3.4 Dormer Windows  Yes – see discussion  
C3.5 Front Gardens and Dwelling Entries  Yes  
C3.6 Fences  Yes  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  Yes – see discussion  
C3.9 Solar Access  Yes  
C3.10 Views  Yes  
C3.11 Visual Privacy  Yes – see discussion  
C3.12 Acoustic Privacy  Yes  
C3.13 Conversion of Existing Non-Residential Buildings  Not applicable 
C3.14 Adaptable Housing  Not applicable 
  
Part C: Place – Section 4 – Non-Residential Provisions Not applicable 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes  
D2.4 Non-Residential Development  Not applicable 
D2.5 Mixed Use Development  Not applicable 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes  

E1.1.1 Water Management Statement  Yes  
E1.1.2 Integrated Water Cycle Plan  Not applicable 
E1.1.3 Stormwater Drainage Concept Plan  Yes  
E1.1.4 Flood Risk Management Report  Not applicable 
E1.1.5 Foreshore Risk Management Report  Not applicable 
E1.2 Water Management  Not applicable 
E1.2.1 Water Conservation  Not applicable 
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.3 On-Site Detention of Stormwater  Not applicable 
E1.2.4 Stormwater Treatment  Not applicable 
E1.2.5 Water Disposal  Yes  
E1.2.6 Building in the vicinity of a Public Drainage System  Not applicable 
E1.2.7 Wastewater Management  Yes  
E1.3 Hazard Management  Not applicable 
E1.3.1 Flood Risk Management  Not applicable 
E1.3.2 Foreshore Risk Management  Not applicable 
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Part F: Food Not applicable 
  
Part G: Site Specific Controls Not applicable 
 
The following provides discussion of the relevant issues: 
 
C1.3 Alterations and additions 
The proposed ground and attic level alterations and additions are located at the rear of the 
existing terrace and are not visible from the main street frontage; are similar to surrounding 
development. Accordingly, the proposed additions are supported in this instance. 
 
C1.11 - Parking 
The current site has no provision for off-street parking, the proposed modifications provide a 
car parking space in conjunction with private open space and landscaping for the dwelling as 
approved with D/2015/258. The provision of a parking space creates a technical non-
compliance by not achieving the minimum 3m dimensions for the provision of private open 
space and total landscape area. The existing pattern of development includes rear parking 
spaces and the proposal satisfies the objectives for private open space. Therefore the 
provision of an off-street car space is supported subject to compliance with Australian 
standards for design as conditioned.  
 
C1.12 - Landscaping 
The original consent proposed to be modified by this proposal includes the requirement that 
provision for 15.25 sqm of landscaped area that complies with the definition of landscaped 
area in Leichhardt Local Environmental Plan 2013 be achieved. The modifications achieve 
this requirement and are satisfactory with the landscaping objectives of the relevant DCP.   
C3.2 – Site Layout and Building Design 
The proposal does not comply with the side setback or building location zone controls. The 
modifications to the approval are acceptable as the rear setback to lower ground and attic 
levels and matches that of the adjoining terrace at 82 Evans. The existing dwelling is already 
built to both side boundaries and maintaining this setback is consistent with the established 
pattern of development resulting in no significant adverse impacts. 
 
C3.4 – Dormer Windows 
The modification application includes changes to the existing dormer and balcony. These 
changes include alterations to the rear roof plane of the principal building form and 
increasing the size of rear balcony. The proposed modifications have been reviewed by 
council’s heritage team and confirmed the dormer and balcony are inconsistent with The 
Valley Heritage Conservation Area. The modified dormer and balcony further extend an 
existing non-compliance that should not be replicated at the attic level. Conditions to 
redesign the rear dormer and remove the balcony have been recommended. Alternatively, it 
would be acceptable that the changes to the attic level be removed from the proposal and 
the current non-compliance can remain as existing. 
 
C3.8 – Private Open Space 
The modified proposal provides a private open space at ground level off the living room of 
19.25sqm which complies with council’s DCP minimum requirement of 16m. The space 
provided does not technically comply with the 3m minimum dimension control. Despite the 
technical non-compliance the private open space provided with the modifications improves 
the existing POS and is consistent with the existing pattern of development for dwellings 
along Evans Street, and is able to accommodate a range of activities for the residents. The 
provided POS is considered to achieve the objectives of the relevant DCP 
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C3.11 Visual Privacy 
The rear balcony for the attic bedroom is not acceptable with regards to the HCA as 
discussed above. If the balcony were supported it would be acceptable with regards to visual 
privacy given the associated use from a bedroom and conditions to limit the depth to 1.2m in 
line with councils DCP. A building certificate (BC) was issued for the neighbouring balcony at 
the same level. A BC is not development consent and the size of the balcony to 82 Evans 
Street is not consistent with Council’s approach to neighbourhood privacy and would require 
amendment were it to ever require reconstruction or repair.  
 
The other modifications proposed are acceptable as designed with the modification 
application including planter boxes to the 1st floor balcony and removal of a proposed 
elevated deck. The main living area will now open onto the proposed ground level. 
 
6(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
6(f) Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties.  A total of one (1) submission was 
received. 
 
The following issues raised in submissions have been address in this report and by existing 
conditions with the original consent: 
 

- Details surrounding existing party wall and new structures are not to rely upon the 
existing party wall for support.  

- Proposed excavation to a depth below the existing footings of neighbouring lot. The 
excavation has been reviewed by Council engineers and is satisfied the design is 
capable of safe construction subject to conditions.   

 
6(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
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7 Referrals 
 
7(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Development Engineer 
- Heritage Planner 
 
7(b) External 
 
The application did not require referral to any external body for comment 
 
8. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions/7.12 levies are not payable for the proposal.  
 
9. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013.  
 
The proposed modified development will not result in any significant impacts on the amenity 
of the adjoining properties and the streetscape and is considered to be in the public interest.   
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
10. Recommendation 
 
A. That the Inner West Local Planning Panel, as the consent authority pursuant to s4.16 

of the Environmental Planning and Assessment Act 1979, APPROVE the 
modification application under Section 4.55 of the Environmental Planning and 
Assessment Act 1979 to modify Determination No.D/2015/258, dated 8 December 
2015 to convert existing attic into new bedroom with balcony, lowering the living room 
to existing ground level and internal configuration changes to ground floor of the 
dwelling, subject to the conditions listed in Attachment A below 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Development Consent Determination No D/2015/258 
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 Attachment D- Approved Plans D/2015/258  

 



Inner West Local Planning Panel ITEM 6 

PAGE 434 



Inner West Local Planning Panel ITEM 6 

PAGE 435 



Inner West Local Planning Panel ITEM 6 

PAGE 436 



Inner West Local Planning Panel ITEM 6 

PAGE 437 



Inner West Local Planning Panel ITEM 6 

PAGE 438 



Inner West Local Planning Panel ITEM 6 

PAGE 439 

 
 


	Item 6



