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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201900412 
Address 255 King Street NEWTOWN 
Proposal To fitout the rear of the ground floor tenancy to be used in 

association with the restaurant 
Date of Lodgement 29 November 2019 
Applicant Patrick Lebon 
Owner New Era Investwell Pty Ltd 
Number of Submissions None 
Value of works $54,450.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds officer delegations 

Main Issues Floor Space Ratio 
Recommendation Approval with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards 
Attachment D Statement of Heritage Significance 
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2. Executive Summary 
 
This report is an assessment of the application submitted to Council to fit out the rear of the 
ground floor tenancy to be used in association with the existing restaurant at 255 King Street 
Newtown. 
 
The main issues that have arisen from the application include:  
 

• The proposal results in an increase to the Floor Space Ratio as a result of 
removing a car parking space which results in a breach to the development 
standard.  

 
The non-compliance is acceptable given the additional floor area does not result in any 
appreciable change in the building envelope and a Clause 4.6 variation request was 
submitted that is considered worthy of support and justifies the breach to the development 
standard. Therefore, the application is recommended for approval.  
 
2. Proposal 
 
The application seeks development consent to fit out the rear of the ground floor tenancy to 
be used in association with the existing restaurant. 
 
Specifically, the following works/ uses are proposed: 
 

• Extension of the commercial kitchen within an existing car parking space and 
storage area to the rear of the site; 

• New internal wall to create a walkway for access to the first floor; 
• Demolition of the existing roller door and construction of a new rear wall and 

door; and 
• For the rear of the site to be a pickup point for delivery drivers Fridays to 

Sundays from 5.30pm to 11.00pm which is during the operating hours of the 
existing restaurant. 

 
3. Site Description 
 
The subject site is located on the northern side of King Street, close to the intersection of 
Church Street. The site area is approximately 142sqm with a primary frontage to King Street 
and a rear access to an unnamed laneway and a Council carpark. 
 
An existing 2 part 3 storey mixed use building is located on the site. The ground floor 
tenancy of the building accommodates a restaurant known as “The Italian Bowl”. This 
tenancy is the subject of this application. 
 
The tenancy in question spans two sites, being the subject site of 255 King Street and the 
neighbouring site of 253 King Street. While the tenancy spans both sites, each site contains 
a separate building. It is noted that the works proposed under this application are wholly 
located within 255 King Street. 
 
Surrounding land uses are predominantly commercial uses. The site is zoned B2 – Local 
Centre under the Marrickville Local Environmental Plan 2011 (MLEP 2011). 
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Image 1: Extract of Zoning Map 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA201500322 To demolish part of the premises and to 

fit out and use the ground floor level at 
253-255 King Street as one tenancy for 
a restaurant 

Approval – 28 August 2015 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
11 February 2020 Additional information requested to address increase in FSR and 

breach to the development standard. 
2 March 2020 Applicant submitted additional information including FSR calculation 

diagrams and a written objection under Clause 4.6 to address the 
breach to the FSR development standard. 

  



Inner West Local Planning Panel ITEM 4 
 

PAGE 164 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Infrastructure) 2007 
• Marrickville Local Environmental Plan 2011 (LLEP 2011) 

 
The following provides further discussion of the relevant issues:  
 
5(a)(vii) State Environmental Planning Policy (Infrastructure) 2007 (SEPP 

Infrastructure 2007) 
 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to King Street, a classified road. Under Clause 101 (2) of SEPP 
Infrastructure 2007, the consent authority must not grant consent to development on land 
that has a frontage to a classified road unless it is satisfied that the efficiency and operation 
of the classified road will not be adversely affected by the development. 
 
Vehicular access to the property is provided from the rear unnamed laneway and as such is 
provided by a road other than the classified road. It is considered that the proposed 
development would not affect the safety, efficiency and ongoing operation of the classified 
road. 
 
5(a)(viii) Marrickville Local Environmental Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.7 - Demolition 
• Clause 4.4 - Floor space ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.10 - Heritage Conservation 

 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non compliance Complies 
Floor Space Ratio 
Maximum permissible: 
1.5:1 or 213sqm 

 
1.86:1 or 263.5sqm 

 
50.5 sqm or 23% 

 
No 

 
(iv) Land Use Table and Zone Objectives (Clause 2.3) 
 
The property is zoned B2 – Local Centre under the provisions of Marrickville Local 
Environmental Plan 2011 (MLEP 2011). The development is permissible with consent under 
the zoning provisions applying to the land. 
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The development is acceptable having regard to the objectives of the B2 - Local Centre 
zone. 
 
(v) Demolition (Clause 2.7) 
 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be carried out 
only with development consent. The application seeks consent for demolition works. If 
approved, Council’s standard conditions relating to demolition works are included in the 
recommendation. 
 
(vi) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 1.5:1 applies to the land as indicated on the Floor 
Space Ratio Map that accompanies MLEP 2011. 
 
The development has a gross floor area (GFA) of 263.5sqm which equates to a FSR of 
1.86:1 on the 142sqm site, which contravenes the FSR development standard. 
 
It is noted that the existing floor area of the building currently breaches the FSR 
development standard. The existing building has a GFA of 233.5sqm which equates to a 
FSR of 1.64:1 and represents a 9.6% (20.5sqm) breach to the development standard. The 
proposal furthers this breach as a result of the conversion of a 31.5sqm car parking and 
storage area into a kitchen. 
 
The application was accompanied by a written submission in relation to the contravention of 
the FSR development standard in accordance with Clause 4.6 (Exceptions to Development 
Standards) of MLEP 2011. The submission is discussed in the section below. 
 
(vii) Exceptions to Development Standards (Clause 4.6) 
 
As outlined in table above, the proposal results in a breach of the following development 
standard: 
 

• Clause 4.4 - Floor space ratio 
 
The applicant seeks a variation to the floor space ratio development standard under Clause 
4.4 of the MELP 2011 by 23% (50.5sqm).  
 
Clause 4.6 allows the consent authority to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
 
In order to demonstrate whether strict compliance is unreasonable or unnecessary in this 
instance, the proposal has been assessed against the objectives and provisions of Clause 
4.6 of Marrickville Local Environmental Plan 2011 below. 
A written request has been submitted to Council in accordance with Clause 4.6(3) of 
Marrickville Local Environmental Plan 2011 in justification of the proposed contravention of 
the development standard which is summarised as follows: 
 

• The subject site has an existing FSR being 1.64:1 which already contravenes 
FSR development standard. It is therefore not possible for any development 
within the subject building to comply with the FSR development standard given 
the pre-existing non-compliance without demolition and removal of part of the 
existing building.  

• The proposed development will maintain the existing built form and scale and 
only seeks to increase the existing GFA by 30sqm as the result of converting 
previous “non-GFA” (loading area and car parking space) into GFA (commercial 
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kitchen). The additional 30sqm to the existing GFA of 233.5sqm is considered 
acceptable given the overall footprint of the building remains unchanged.  

• The proposal will enhance the internal function and usability of the existing 
restaurant through a high quality design.  

• The proposed internal refurbishment will not result in any visual impact given the 
proposed works will be undertaken entirely within the subject building.  

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the B2 Local Centre zone, in accordance with Clause 4.6(4)(a)(ii) of Marrickville 
Local Environmental Plan 2011 for the following reason: 
 

• The proposed use of part of the site for a commercial kitchen providing food for 
delivery service only and associated installation and fit out meets the objectives 
of the B2 Local Centre Zone by providing a new commercial kitchen which will 
serve the needs of residents, workers and visitors and support the viability of 
Newtown as a commercial precinct. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the floor space ratio development standard, in accordance with Clause 
4.6(4)(a)(ii) of Marrickville Local Environmental Plan 2011 for the following reasons: 
 

• The proposal relates to an internal increase in GFA by converting the existing 
loading area and car parking space to a commercial kitchen that has no impact 
to the overall built density and bulk in relation to the site area. 

• The proposal will preserve the character of the locality on the basis the proposed 
internal works are not visible externally from the site. 

• The proposed development is entirely within the perimeter of the existing building 
and as such there will be no tangible change to the existing building envelope 
nor will it impact the appearance of the existing building. 

• The minor increase in FSR will improve the useability of part of the existing 
building and provide a high quality designed commercial kitchen and will 
minimise any adverse impacts on the amenity of the Newtown locality. 

• The additional GFA and increased FSR will not increase the built upon area of 
the subject building as it is the result of converting existing non-GFA (loading 
area and car parking space) to GFA (commercial kitchen) such that there will be 
minimal adverse impacts on the building itself, the surrounding public domain 
and the locality overall.  

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of Marrickville Local Environmental Plan 2011. For the reasons outlined 
above, there are sufficient planning environmental planning grounds to justify the departure 
from Floor Space Ratio and it is recommended the Clause 4.6 exception be granted. 
 
(viii) Heritage Conservation (Clause 5.10) 
 
The site is located within a Heritage Conservation Area under MLEP 2011 (Heritage 
Conservation Area C2 – King Street and Enmore Road). 
 
The proposal has been adequately designed to conserve the heritage significance of the 
heritage conservation area and includes only internal alterations to the existing building 
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which will not impact the heritage significance of the area or any contributory features of the 
existing building. The alteration in rear lane presentation from a roller door to a wall also has 
a neutral impact. 
 
Overall, the development does not have any significant impacts on the heritage item / the 
nearby heritage item / the heritage conservation area. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 

• Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The Draft IWLEP 2020 contains provisions for the inclusion of amended clauses, 
including Clause 1.2 – Aims of Plan and Clause 2.3 – Zone objectives and 
Land use Table, which requires consideration of amended aims of the plan and new 
objectives in the B2 zone. As the subject site is zoned B2 and was within the former 
Marrickville LGA under MLEP 2011, these provisions must be considered. 
 
The development is for minor alterations and additions to an existing restaurant and remains 
consistent with the amended aims of the draft plan and minor changes to the zone objectives 
for the B2 zone under Draft IWLEP 2020. 
 
The development is considered acceptable having regard to the provisions of the Draft 
IWLEP 2020. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 
Part of MDCP 2011 Compliance 
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility Yes 
Part 2.6 – Acoustic and Visual Privacy Yes – see discussion 
Part 2.10 – Parking No – see discussion 
Part 2.21 – Site Facilities and Waste Management Yes 
Part 5 – Commercial and Mixed Use Development Yes – see discussion 
Part 8 – Heritage  Yes 
Part 9 – Strategic Context Yes 
 
The following provides discussion of the relevant issues: 
 
(i) Part 2.6 – Acoustic and Visual Privacy 
 
The proposal will have a satisfactory impact on visual and acoustic levels of the surrounds in 
accordance with Part 2.6 as follows: 
 

• The development is for an extension of the existing kitchen facilities of the 
approved restaurant which currently operates within the relevant acoustic 
criteria; 
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• Conditions are imposed to ensure compliance with the relevant acoustic noise 
criteria; 

• The proposal includes appropriate management techniques to limit acoustic 
impacts to nearby/adjoining residents; 

• The proposed hours of operation are reasonable to limit acoustic impacts to 
nearby/adjoining residents; and 

• The application was referred to Council’s Environmental Health Officer who 
raised no concerns with regard to environmental protection, subject to the 
imposition of appropriate conditions. 

 
(ii) Part 2.10 – Parking 
 
The site is located in Parking Area 1 under Part 2.10 of MDCP 2011. The site and 
associated uses require the provision of 2 car parking spaces. The proposal provides 1 
parking space. The proposal therefore does not comply with this requirement. 
 
However, the non-compliance is considered acceptable for the following reasons: 

 
• The existing car parking space is currently used for storage and is undersized 

and would not comply with the Australian Standards; 
• The tenancy retains 1 car parking space on the neighbouring site of 253 King 

Street which is suitable to serve the site given parking is not accessible by 
customers; 

• The site is well served by public transport; and 
• The application was referred to Council’s Development Engineer who raised no 

concerns with the loss of on-site carparking in this instance. 
 
(iii) Part 5.3.1.1 – Plan of Management 
 
A Plan of Management (POM) was submitted with the application. The POM submitted is 
considered to be comprehensive and provides suitable management procedures to minimise 
potential amenity impacts to the surrounding locality. A condition is included in the 
recommendation requiring the operation of the premises to adhere to the POM submitted, as 
amended by any conditions of consent. 
 
(iv) Part 5.3.1.4 – Hours of Operation 
 
The application seeks approval for the following hours of operation: 
 

• Fridays to Sundays from 5.30pm to 11.00pm 
 
The proposal is satisfactory having regard to the relevant provisions of Part 5.3.1.4 as 
follows: 
 

• The proposed hours of operation are comparative with restaurant business hours 
on King Street and within the approved operating hours of the existing 
restaurant; and 

• The hours proposed are unlikely to result in any adverse amenity impacts to 
neighbouring properties and are generally consistent with the hours of operation 
of other business within the locality. 

 
5(d) Other Matters 
 
(i) Access from Rear of the premises 
 
The proposal would allow the rear of the property to be used as a pickup point for delivery 
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drivers during the operation of the rear kitchen. The rear of the property adjoins a Council 
carpark. However, there is a small area to the rear of the property that would be able to 
accommodate small vehicles waiting to collect food orders for delivery. As such, the pickup 
is considered acceptable subject to conditions requiring management to ensure any delivery 
vehicles do not impede access to the car park or in any way impact the safe and ongoing 
operation of the adjacent carpark. 
 
Additionally, while access for these deliveries will be provided at the rear of premises which 
could present safety concerns. However, the rear of the premises is well lit and a number of 
other business have a rear frontage to the car park, creating activation and passive 
observation of the laneway. There is also an IGA supermarket which has an entry/exit from 
the carpark in close proximity to the site which provides activation and surveillance of the car 
parking area later into the evening during the trading hours of the proposed rear kitchen. As 
such, deliveries from the rear are considered acceptable and in this instance. 
 
(ii) Unauthorised Works 
 
The plans submitted with the application identify some unauthorised works that have taken 
place at the site. These works include a cool room, freezer and doorway located in the 
portion of the restaurant on the 253 King Street side of the tenancy. These works cannot be 
approved by the Development Application and need to be certified by a Building Certificate. 
At the time of writing this report a Building Certificate has been received by Council and is 
under assessment. A condition is included in the recommendation requiring the Building 
Certificate to be obtained prior to the issue of a Construction Certificate. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties. No submissions were received. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
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• Engineering; and 
• Environmental Health 

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are not payable for the proposal.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 to vary Cluse 4.4 of 

the Marrickville Local Environmental Plan 2011. After considering the request, and 
assuming the concurrence of the Secretary, the Panel is satisfied that compliance 
with the standard is unnecessary in the circumstance of the case and that there are 
sufficient environmental planning grounds to support the variation. The proposed 
development will be in the public interest because the exceedance is not inconsistent 
with the objectives of the standard and of the zone in which the development is to be 
carried out. 

 
B. That the Inner West Local Planning Panel exercising, the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA201900412 
for fit out of the rear of the ground floor tenancy to be used in association with the 
restaurant at 253 King Street Newtown subject to the conditions listed in Attachment 
A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development

 
 



Inner West Local Planning Panel ITEM 4 
 

PAGE 183 



Inner West Local Planning Panel ITEM 4 
 

PAGE 184 



Inner West Local Planning Panel ITEM 4 
 

PAGE 185 



Inner West Local Planning Panel ITEM 4 
 

PAGE 186 



Inner West Local Planning Panel ITEM 4 
 

PAGE 187 



Inner West Local Planning Panel ITEM 4 
 

PAGE 188 



Inner West Local Planning Panel ITEM 4 
 

PAGE 189 

 



Inner West Local Planning Panel ITEM 4 
 

PAGE 190 

Attachment C- Clause 4.6 Exception to Development Standards  
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Attachment D- Statement of Heritage Significance  
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