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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201800108.01 
Address 244-246 Marrickville Road, Marrickville
Proposal To modify Determination No. 201800108 dated 16 July 2018 to 

allow a continuation of extended trading hours, delete condition 
requiring a security guard, and allow entertainment.  

Date of Lodgement 25 October 2019 
Applicant David Jank 
Owner Tu Phuong Quach 
Number of Submissions No submissions 
Value of works Not stated 
Reason for determination at 
Planning Panel 

Application involves modifications to a new licenced premises 
approved by IWLPP 

Main Issues Deletion of condition requiring security guards 
Recommendation Approval subject to modified conditions 
Attachment A Recommended modified conditions of consent 
Attachment B Consent Determination No. 201800108 
Attachment C IWLPP Report Determination No. 201800108 
Attachment D Applicant’s response to NSW Police referral 

LOCALITY MAP 
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Site 
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(nil) 

N 
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Area 
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1. Executive Summary
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This report concerns an application under Section 4.55 of the Environmental Planning and 
Assessment Act to modify Determination No. 201800108 dated 16 July 2018 to allow a 
continuation of extended trading hours, delete a condition requiring the provision of a 
security guard, and allow entertainment. The application was notified in accordance with 
Council's notification policy and no submissions were received.  
 
The modification is referred to the Inner West Local Planning Panel for determination as the 
proposal involves relatively substantial modifications to a new licenced premises approved 
by the IWLPP.  
 
Council generally supports the extension of the trading hours and modification of Condition 
40 to allow entertainment however the modification to delete the requirement for a security 
guard is not supported.  
 
On balance, the application is considered suitable for approval subject to the imposition of 
appropriate modified conditions. 
 

2. Background 
 
Approval was granted by Determination No. 201800108 dated 16 July 2018 to fit-out and 
use the premises as a licensed bar operating 11:00am to Midnight Mondays to Thursdays, 
11:00am to 1:00am Fridays and Saturdays and 11:00am to 10:00pm on Sundays at the 
meeting of the Inner West Local Planning Panel on 10 July 2018.  The decision of the Panel 
was unanimous. 
 
Conditions 30 and 40 prescribed the following in relation to entertainment, hours of operation 
and security guards: 
 
30. a) The hours of operation must be restricted to between the hours of 11.00am to  

Midnight Monday – Saturday and 11.00am to 10.00pm Sundays including public 
holidays. 

b) (i) For a period of not more than 12 months from the issue of any Occupation  
Certificate (Interim or Final) for the works approved in this consent, the 
hours of operation must be restricted to between the hours of 11.00am to 
Midnight Monday to Thursdays including public holidays, 11.00am to 
1.00am the following day Friday and Saturday and 11.00am to 10.00pm 
Sunday. 

 (ii) A minimum of 1 licensed security guard must be present patrolling the 
hotel from 10pm till half an hour after closing on Friday and Saturday 
nights. 

c) A continuation of the extended hours will require Council’s approval under the 
Environmental Planning and Assessment Act by way of a fresh application. 

 
40. No live music or entertainment to be provided within the premises. 
 
3. Proposal 
 
Approval is now sought to modify Determination No. 201800108 dated 16 July 2018 to make 
the following changes: 
 

 Extend the trial hours of operation specified by Condition 30(b)(i); 
 Delete Condition 30(b)(ii) to remove the requirement for a security guard during the 
specified times; and 
 Amend Condition 40 to allow ‘entertainment’. 
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4. Site Description 
 
The subject site is located on the southern side of Marrickville Road, between Gladstone 
Street and Victoria Road, Marrickville.  The site consists of 2 allotments, with the approved 
licensed premises to occupy the existing shop on the eastern side of the site.  The land is 
generally rectangular in shape with a total area of 188sqm and is legally described as Lot 4 
Section 3 in Deposited Plan 2620, with a portion of the existing building also built over Lot 2 
in Deposited Plan 1085166. 
 
The site has a frontage to Marrickville Road of 6.6 metres, with a secondary (rear) frontage 
to Marrickville Lane. No on-site car parking is currently provided.  
 
The site currently contains a 2 storey brick building which contains the subject use. The 
adjoining properties support single and 2 storey commercial buildings. The surrounding 
context of the site is a mix of commercial premises with shop top housing along Marrickville 
Road and low scale residential development on the opposite side of Marrickville Lane.  
 

 
 

Image: Locality Zoning Map 
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5. Background 
 
5(a) Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
Application Proposal Decision & Date 
DA201800108 
(Parent consent) 

To fit-out and use the premises as a 
licensed bar  

16 July 2018 - Approved 

CDC201700056  Complying Development Certificate 
Issued for fit-out of food premises 
‘Decolata Café’ at No.246 Marrickville 
Road (western side) 

22 May 2017 – Private 
Building Certifiers (NSW) 
Pty Ltd – Approved 

 
Surrounding properties 
Application Proposal Decision & Date 
248-250 
Marrickville Road 
DA201300018  

To carry out alterations and additions to the 
premises to create a medical centre on part of 
the ground floor and use the remainder of the 
ground floor as a pharmacy and to convert part 
of the first floor level into two commercial suites 

6 May 2013 - 
Approved. 

242 Marrickville 
Road 
DA200800186 

To carry out alterations and additions and use 
the ground floor shop as a clothing shop and to 
erect associated signage 

3 October 2008 – 
Approved 

 
5(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Event  
25 October 2019 Subject application lodged. 
27 November 2019 Additional submission received from applicant.    
4 December 2019 Final referral received from NSW Police  

 
6. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55(2) of the Environmental Planning and Assessment Act 1979.  
 
The original assessment under section 4.15 of the Act remains relevant and is attached to 
this report as Attachment C. 
 
6(a) Relevant Provisions 
 
An assessment having regard to each proposed modified condition is detailed below: 
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Condition 30.b)(i) 
 
Condition 30.b)(i) reads as follows: 
 
 “For a period of not more than 12 months from the issue of any Occupation Certificate 

(Interim or Final) for the works approved in this consent, the hours of operation must 
be restricted to between the hours of 11.00am to Midnight Monday to Thursdays 
including public holidays, 11.00am to 1.00am the following day Friday and Saturday 
and 11.00am to 10.00pm Sunday.” 

  
The application seeks consent to amend part (b)(i) to allow the extended hours of operation 
between midnight and 1:00am the following day on Fridays and Saturdays to continue.  
 
The application was referred to Council’s Development Compliance Officer who raised no 
concern with the proposal and provided the following comments, in part: 
 

“A review of Council records revealed there have been no complaints/concerns raised 
in relation to the operations of the subject premises. 

 
The premises have been consistently complying with the conditions as stated on their 
development consent. There have been no Warnings, Notices, Orders and or PINS 
issued from when the Hotel commenced operations. 

 
Based on the above, it would be my recommendation to approve the application for 
extended trading hours…” 

 
The application was also referred to NSW Police who raised no concern with the 
continuation of extended trading hours.  
 
Former Marrickville Council adopted a merit based approach for the assessment of 
applications in relation to extended trading hours of hotels on 6 September 2005. Council 
endorsed that merit based approach, including the use of management plans and limited 
consents as the preferred approach for dealing with applications for extended trading hours 
for licensed premises. 
 
In accordance with Council’s Hotel Trading Hours Policy, any approval granted for extended 
trading hours would be limited to a trial period to ensure that the extended trading hours are 
reviewed and assessed in the light of the performance of the premises and to ensure that 
the extended trading hours do not interfere with the amenity of the locality. 
 
Under Council’s Hotel Trading Hours Policy the length of the trial periods are as follows: 
 

“………. new applications for extended trading hours be subject to an initial one 
(1) year trail period. Subject to satisfactory conduct of the premises during the 
initial trial period, the second trial period can be two (2) years and third trial 
period can be four (4) years.” 

 
Considering the feedback provided from Council’s Development Compliance Officer and 
NSW Police, it is considered appropriate to continue the trial trading hours for a further 
period of 2 years in accordance with the Hotel Trading Hours Policy. A further 2 year trial 
period would give Council the opportunity to review the performance and operation of the 
hotel with extended trading hours.  
 
A further trial period also allows Council to review management practices and the 
appropriateness of the operating hours. The regularity of the trial periods ensures that 
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practices can be reviewed and if there are any issues, establish mechanisms to address 
such matters of concern which may be affecting the amenity of surrounding residences. 

It is recommended that the condition be amended to allow a further 2 year trial period in 
accordance with Council’s policy.  

(i) Condition 30.b)(ii)

Condition 30.b)(ii) reads as follows: 

“A minimum of 1 licensed security guard must be present patrolling the hotel from 
10pm till half an hour after closing on Friday and Saturday nights.” 

The application provided an SEE in support of the proposal which provides a number of 
examples of Small Bar Licence holders in the locality generally that are not required to 
provide security.  

The requirement for 1 security guard between the hours of 10:00pm and 1:30am on Fridays 
and Saturdays was imposed by the Inner West Local Planning Panel as part of the original 
Determination. The following was noted, in part, in the minutes of the IWLPP meeting: 

“The Panel supports the findings contained in the Assessment Report and resolves 
that the application be approved as per the recommendation contained in that report, 
subject to the following changes: 

(iv) That condition 30 be amended as follows… b)(ii) be amended to refer to 1
licensed security guard in lieu of 2.

The Panel is persuaded by the applicant that 1 security person rather than 2 is needed 
as this can be monitored during the trial period and then increased if necessary; 
furthermore there are other conditions that need to be complied with to maintain the 
amenity of the area.” 

In the Statement of Environmental Effects the applicant considers that the premises is akin 
to a small bar, and lists the following examples of small bars in the inner west generally 
which do not have security guard requirements: 

Where’s Nick, Marrickville  
Small Bar License, 60 patrons.  
Security Requirement, Thursday, Friday, Saturday 21:00-00:30.  

Titus Jones, Marrickville  
Small Bar License, 60 Patrons.  
Security Requirement, Thursday, Friday, Saturday 21:00-00:30  

Gasoline Pony, Marrickville  
Hotel Liquor License, 100 patrons. 
No security requirements.  

Miss Wolf, Marrickville  
Small Bar License, 60 Patrons. 
No security requirements.  

Temperance Society, Summer Hill 
Small Bar License, 60 Patrons.  
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No security requirements.  
Butchers Brew, Dulwich Hill  
Small Bar License, 60 Patrons. 
No Security Requirements.  

Golden Gully, Leichardt  
Small Bar License, 60 Patrons. 
No Security Requirements.  

The Police provided the following advice, in part, in their referral: 

“The submission made by the applicant mentioned several small bar licenses. The 
applicant fails to compare itself to the two closest hotels of the same liquor license 
including; 

 Royal Exchange Hotel, 203 Marrickville Road, Marrickville, which is required to have
a licensed security guard from 9pm until half hour [after] the last patron has left on
Thursday, Friday and Saturday Nights 

 The Crown & Emperor Hotel Marrickville, 220 Marrickville Road, Marrickville, which
has a requirement for a minimum of two (2) Licensed Security/Crowd Controller is
to patrol the premises from 9.00pm to 30 minutes after close on Thursday, Friday 
and Saturday nights, or when live entertainment is being held. 

The venue is the holder of a Hotel Liquor Licence with a capacity of 150 patrons and 
does not classify as a small venue under the Liquor Act.  

This security guard condition is in line with the conditions with other hotels within the 
area. Further, the applicant has failed to consider the much smaller patron capacities 
of these venues which are considered when reviewing the risks and safety of patrons.” 

The Applicant subsequently lodged a further submission on 27 November 2019 requesting 
Council reconsider its position and permit the removal of the security requirement. That 
submission is attached to this report as Attachment D. 

The applicant’s submission was considered and neither the NSW Police nor Council’s 
Development Compliance Officer supports the deletion of the requirement for a security 
guard. Council considers that it may be appropriate to review the requirement for a security 
guard after the subsequent 2 year trial period for the extended hours of operation 
recommended as part of this modified determination. 

It is therefore recommended that Condition 30(b)(ii) remain unaltered. 

(ii) Condition 40

Condition 40 reads as follows: 

40. No live music or entertainment to be provided within the premises.

The application seeks consent to delete the term ‘entertainment’ from the condition. The 
SEE submitted with the application provides the following rationale for the request: 

“The term entertainment is vague and contains no definition in planning instruments. It 
is the position of the applicant that ‘entertainment’ such as a DJ, trivia, television etc 
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may be provided, so long as the existing sound equipment is used in accordance with 
the approved Acoustic Report.  
Whether staff operate the playlist, or a member of staff is employed to do this job as a 
sole endeavour should not interfere with the DA Approval. Similarly, a person 
employed to ensure music is optimally chosen, should be permissible within the 
context of the approved Acoustic Report. 
  
In discussion with duty planners at Inner West Council, it is assumed that this is 
permissible, but the applicant seeks clarification to the DA wording in order to avoid 
confusion in future. No live music is proposed.”  

 
The application was referred to Council’s Development Compliance Officer and NSW Police 
and no concern was raised regarding the deletion of the term ‘entertainment’ from the 
condition. It is recommended that the condition be amended to remove the term 
entertainment.  
 
The application was also referred to Council’s Environmental Health Officer to review the 
acoustic aspects of the modification.  Whilst in support of the removal of the restriction on 
entertainment, it was considered that there should be no entertainment in the form of 
amplified music on any part of the outdoor area at any time. This includes the rear atrium 
with open roof and the footpath in front of the premises.  
 
It is noted that the original assessment of the proposal imposed a condition requiring that no 
live music or entertainment be provided on the premises (Condition 40) and required the 
submission of a supplementary acoustic report to the “Acoustic Assessment” prepared by 
GHD dated February 2018 (Condition 67). The acoustic report submitted as part of the 
satisfaction of Condition 67 was prepared on that basis.   
 
It is noted that no further acoustic report was submitted with the modification application, and 
as the original DA did not consider the provision of live music or entertainment within the 
venue, it is considered further acoustic testing is warranted to ensure that these activities do 
not impact on any nearby residential receivers thereby maintaining the amenity of adjoining 
development. Therefore, Council’s Environmental Health Officer has recommended that an 
additional condition be imposed in relation to acoustic testing during the first sixty (60) days 
of entertainment being provided at the premises.  
 
The condition is imposed to ensure that amenity of the area is not adversely affected and 
requires that a suitably qualified acoustic consultant be appointed to: 

 measure and verify the noise emanating from the premises; and 
 if necessary, make recommendations to ensure that the noise 

emanating from the premises complies with the noise criteria. 
 
It is recommended that Condition 30.b)(i) be amended in the above manner and an 
additional condition be included in the modified determination regarding further acoustic 
testing.  
 
Modification to conditions 
 
 It is recommended that Condition 30.b)(i) be amended to allow a further 2 year trial 

period.  
 
 It is recommended that Condition 40 be amended to delete the term ‘entertainment’ 

from the condition. The application was referred to Council’s Environmental Health 
Officer who recommended that the additional sentence be included in the condition: 
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There is to be no entertainment in the form of amplified music on any part of the 
outdoor area at any time.  

 
 The application was referred to Council’s Environmental Health Officer who 

recommended that the following additional Condition be included in the Determination: 
 

69. During the first sixty (60) days of entertainment being provided at the 
premises, the following acoustic measures must be undertaken: 

 
a) A suitably qualified acoustic consultant must be appointed to: 

(i) measure and verify the noise emanating from the premises; and 
(ii) if necessary, make recommendations to ensure that the noise 

emanating from the premises complies with the noise criteria. 
b) The noise measurements must be: 

(i) undertaken without the knowledge of the applicant, manager or 
operator of the premises;  

(ii) taken on at least three (3) different occasions on three (3) 
different days of the week (excluding Monday, Tuesday and 
Wednesday) from 11pm until the end of the public entertainment 
or close of business, whichever occurs first, and 

(iii) Submitted to the Certifying Authority within four (4) weeks of 
testing. 

c) If the acoustic consultant recommends that additional treatment or 
works be undertaken those recommendations must be: 
(i) submitted to Certifying Authority with the noise measurements;  
(ii) implemented to the acoustic consultant’s satisfaction before the 

end of the first sixty (60) days of public entertainment provided 
on the premises. 

(iii) If the acoustic consultant’s recommendations are not 
implemented in accordance with this condition, the relevant 
element of trading (ie outdoor area access)/ public 
entertainment on the premises must cease until such time as 
the recommendations are implemented and verified. 

 
These modifications are included in Attachment A. 
 
6(b) The Likely Impacts 
 
The assessment of the Modification Application demonstrates that, subject to the 
recommended amended conditions, the proposal will have minimal impact on the locality. 
Notwithstanding, it is the recommendation of this report that Condition 30(b)(ii) requiring a 
security guard remain as part of the modified determination.  
 
6(c) The suitability of the site for the development 
 
The site is zoned B2 Local Centre under MLEP 2011. Provided that any adverse effects on 
adjoining properties are minimised, this site is considered suitable to accommodate the 
proposed development, and this has been demonstrated in the original assessment of the 
application. 
 
6(d) Any submissions 
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The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the development in 
accordance with Council's policy and no submissions were received. 
 
6(e) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. 
 
It is considered that it would not be in the public interest, given the advice provided by 
Council’s Development Compliance team and NSW Police to delete Condition 30(b)(ii) 
requiring a security guard. 
 
Notwithstanding, the proposal to allow a continuation of extended trading hours and allow 
entertainment is recommended to be approved is not contrary to the public interest. 

 
7. Section 4.55 of the Environmental Planning and Assessment 

Act 
 
Under Section 4.55 of the Environmental Planning and Assessment Act, 1979, the consent 
authority, when considering a request to modify a Determination, must: 

 
(a) be satisfied that the development as modified is substantially the same 

development as the development for which consent was originally granted; 
(b) consult with any relevant authority or approval body; 
(c) notify the application in accordance with the regulations; 
(d) consider any submissions made; and 
(e) take into consideration the matters referred to in Section 4.15 as are of relevance 

to the development the subject of the application. 
 
The development being modified is quantitatively and qualitatively substantially the same 
development as the development for which consent was originally granted. No authorities or 
bodies were required to be consulted. The application was notified in accordance with the 
regulations and Council’s policy and no submissions were received.  
 
8. Referrals 
 
8(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed throughout Section 5 of this report: 
 

 Environmental Health 
 Development Compliance 
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8(b) External 
 
The application was referred to the Licencing Unit of the Inner West Local Area Command of 
the NSW Police and that referral is discussed throughout Section 5 of this report.  
 

9. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in the MLEP 2011 and MDCP 2011. Subject to the imposition of appropriate conditions, the 
development will not result in any significant impacts on the amenity of the surrounding 
locality. Notwithstanding, it is the recommendation of this report that Condition 30(b)(ii) 
requiring a security guard remain as part of the modified determination. The modification 
application is suitable for approval subject to the imposition of appropriate modified 
conditions. 

 
10. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority pursuant to Section 4.16 of the Environmental Planning and 
Assessment Act 1979, modify the development consent Determination No. 201800108 
dated 16 July 2018 under Section 4.55(2) of the Environmental Planning and 
Assessment Act to allow a continuation of extended trading hours and allow 
entertainment subject to the modified conditions listed in Attachment A.  

 
B. THAT NSW Police be advised of the determination of the application.  
 
C. THAT Council’s Development Compliance Division be advised of the determination of 

the application. 
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Attachment A - Recommended modified conditions of consent 
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Attachment B – Consent Determination No. 201800108 
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Attachment C – IWLPP Report Determination No. 201800108  
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Attachment D – Applicant’s Response to NSW Police referral 
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