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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA201600172.02 

Address 110 Addison Road Marrickville 

Proposal To construct a support wall against the southern boundary wall 
to enable the retention of the existing southern boundary wall in 
its entirety and to setback the southern basement wall by 700mm 

Date of Lodgement 11 July 2019 

Applicant Equity Site Holdings P/L  

Owner Equity Site Holdings P/L  

Number of Submissions 3 submission 

Value of works $9,724,000 (relates to whole development) 

Reason for determination at 
Planning Panel 

Development subject to SEPP 65 

Main Issues Privacy; Protection of neighbouring property 

Recommendation Approved with Conditions 

Attachment A Recommended modified conditions of consent 

Attachment B Plans of proposed development 

Attachment C Structural Assessment 

Attachment D Land and Environment Court Order No. 1585 of 2016 

Attachment E Approved plans  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council under Section 4.55 of 
the Environmental Planning and Assessment Act to modify Land and Environment Court 
(LEC) consent No. 1585 of 2016 dated 7 December 2016 to construct a support wall against 
the southern boundary wall to enable the retention of the existing southern boundary wall in 
its entirety and to setback the southern basement wall by 700mm at 110 Addison Road 
Marrickville. 
 
The application was notified to surrounding properties and 3 submissions received. 
 
The main issues that have arisen from the application include:  
 

 Visual and acoustic privacy to 1 Illawarra Road; and 

 Protection of structures and services attached to the existing southern boundary wall 
at 1 Illawarra Road. 

 
The proposal generally complies with the aims, objectives and design parameters contained 
in the relevant State Environmental Planning Policies (SEPPs), Marrickville Local 
Environmental Plan 2011 (MLEP 2011) and Marrickville Development Control Plan 2011 
(MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development are considered 
acceptable given the context of the site and the desired future character of the precinct. The 
application is therefore recommended for approval. 
 
The application is referred to the Inner West Local Planning Panel for determination as the 
‘parent’ development is subject to State Environmental Planning Policy No. 65—Design 
Quality of Residential Apartment Development. 
 

2. Proposal 
 
Approval is now sought to modify Land and Environment Court consent No. 1585 of 2016, 
dated 7 December 2016, to construct a support wall against the southern boundary wall to 
enable the retention of the existing southern boundary wall in its entirety and to setback the 
southern basement wall by 700mm. This includes the following: 
 

 Construction of a support wall along the entire length of the existing southern 
boundary wall to enable the retention of the wall; and 

 Providing a setback of 700mm to the southern wall of the basement to allow the 
footings of the existing boundary wall to be retained and to allow the basement 
shoring piles to provide structural support to the new support wall. 

 

3. Site Description 
 
The subject site is located on the southern side of Addison Road at the intersection of 
Addison Road, Agar Street and Illawarra Road, Marrickville. The site consists of 1 allotment 
and is generally square shaped with a total area of 1492.8 sqm and is legally described as 
Lot 1 in Deposited Plan 527129. 
 
The site has a frontage to Addison Road of 33.16 metres and a secondary frontage of 
approximate 39.93 metres to Illawarra Road.  
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The site at 108 Addison Road supports a two storey mixed use building and the adjoining 
site at 1 Illawarra Road supports a two storey dwelling house. The adjoining properties 
support. 
 
There is an existing masonry block wall at the southern boundary of the site adjoining the 
neighbouring property of 1 Illawarra Road. This wall is the subject of this application. 
 

 
 

Image 1: Aerial view of Site with wall location shown in red 
 

4. Background 
 

4(a)  Site history  
 
The following application outlines the relevant development history of the subject site.  
 

Application Proposal Decision & Date 

LEC consent No. 
1585 of 2016 

To demolish existing improvements and 
construct a four storey with loft mixed 
use development with ground floor 
tenancies, 31 dwellings and basement 
car parking with strata subdivision into 
35 lots 

Deferred Commencement – 
7 December 2016 

DA201600172.01  To modify the building finishes and 
materials, modify various façade 
elements and roof elements, the 
conversion of various balconies to winter 
gardens, modification of the rooftop plant 
and modify of various conditions of 
consent 

Refused – 15 September 
2017 

The Site 

1 Illawarra Road 

Wall location 
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DA201600172.03 To extend the deferred commencement 
period for Land and Environment Court 
Determination No. 1585 of 2016 dated 7 
December 2016 for one year under 
Section 4.54 of the Environmental 
Planning and Assessment Act  

Approved – 12 November 
2018 

 

4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

9 August 2018 Request for evidence the applicant has consulted with the 
neighbouring property regarding a reduction in height of wall and 
preliminary discussion surrounding potential concerns of reducing the 
wall height. 

9 November 2018 Council Officers undertook a site inspection at 1 Illawarra Road to 
determine the impacts of a reduction in wall height due to contradicting 
information put forward by the applicant and an objector. 

14 November 2018 Email to applicant outlining a number of concerns with the application 
as submitted and suggesting withdrawal. 

13 December 2018 Meeting held between Council Officers and applicant to discuss the 
issues presented by application. 

9 April 2019 Request for addition information provided requesting amended plans, 
structural details and construction details to demonstrate any 
alterations to the boundary would maintain ongoing privacy of the 
neighbouring dwelling and would not impact services and structures 
attached to the boundary wall as per the court issued consent. 

28 May 2019, 30 
May 2018 & 5 
June 2019 

Information submitted proposing varying reductions in boundary wall 
height that did not fully address Council’s concern. 

19 June 2019 Request for additional information providing clarification around 
amended documents and how privacy impacts to 1 Illawarra Road 
were addressed and the potential impact to neighbouring services. 

3 July 2019 Email from applicant advising the boundary wall could be retained in its 
entirety thereby addressing privacy concerns and complying with the 
existing conditions to maintain the neighbouring awning and services 
attached to the wall. 

3 July 2018 Request for additional information reflecting the correspondence from 
above regarding full retention of the wall. 

11 July 2019 and 
22 July 2019 

Amended plans and structural details submitted showing retention of 
the existing boundary wall in its entirety. 

 
The court determination required the retention of an existing boundary wall at the southern 
boundary of the site in order to protect the amenity of the neighbouring property at 1 
Illawarra Road and to retain services and an awning at the neighbouring property which are 
attached to the boundary wall. 
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Image 2: Awning and services attached to boundary wall at 1 Illawarra Road 
 
The subject modification application was lodged on 11 July 2018 and originally sought to 
substantially reduce the height of the southern boundary wall to 1.8 metres and was notified 
as follows: 
 

“An application under Section 4.55 of the Environmental Planning and Assessment Act 
to modify Land and Environment Court Order No. 1585 of 2016, dated 7 December 
2016, to modify conditions relating to the boundary wall on the subject site adjoining 1 
Illawarra Road so as to reduce the wall height to 1.8 metres” 

 
The applicant contended that works to the existing southern boundary wall were necessary 
as the wall would become structurally unstable once adjoining structures on the subject site 
are demolished. Given that the existing wall presents a significant lean and is upwards of 3 
metres in height is some locations, Council accepted that some works will need to be 
undertaken to the wall to ensure its retention. 
 
However, Council held numerous concerns surrounding the potential impacts to 1 Illawarra 
Road and the application failed to demonstrate how the neighbouring services and awning 
could reasonably be maintained if the wall height was reduced or how the amenity of the 
neighbouring property could be maintained. 
 
Additionally, submissions were received from the neighbouring properties owners at 1 
Illawarra Road which highlighted a number of valid concerns relating to the proposed 
reduction in wall height. After numerous discussions with the applicant surrounding Council’s 
concerns, a formal request for addition information was issued on 9 April 2019 which 
outlined with following three issues that any proposed modification to the boundary wall must 
address: 
 

“1. The retention of the services and awning of 1 Illawarra Road that are attached to 
the wall as per the conditions of consent 

2. The protection of 1 Illawarra Road during construction 
3. The ongoing visual and acoustic privacy of 1 Illawarra Road at the completion of 

the project” 
 
Throughout the assessment process, Council extensively negotiated with the applicant and 
reviewed a number of revised options for modifications to the existing wall which would both 
retain the existing services and awning attached to the wall at the neighbouring property and  
protect the amenity of the neighbouring dwelling, both during construction and once the 
development is complete. 
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While numerous solutions were considered, no substantial reduction in the wall height was 
able to retain the awning and services attached to the wall or protect the ongoing amenity of 
1 Illawarra Road. 
 
As such on 11 July 2019 and 22 July 2019, the applicant submitted a final solution that 
involves the retention of the existing southern boundary wall in its entirety in order to retain 
the services and awning attached to the wall and maintain the existing level of privacy to the 
neighbouring property. In order to overcome the structural issues that retention of the wall 
presents, a new support wall is proposed to be constructed against the boundary wall 
(wholly within the development site) to support the existing wall. These amended plans and 
details are the subject of this assessment report. 
 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 

5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 65 — Design Quality of Residential 
Apartment Development 

 Marrickville Local Environmental Plan 2011 
 
The following provides further discussion of the relevant issues: 
 

5(a)(i) State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development  

 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and 
to assist in assessing such developments. The principles relate to key design issues 
including context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the original application verifying 
that they designed, or directed the design of, the development. The statement also provides 
an explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
This modification application relates only to the construction of a small support wall to allow 
the retention of the existing southern boundary wall, as required by the existing conditions of 
consent. This part of the proposal is not subject to the provisions of SEPP 65 and does not 
alter the approved design of the mixed use development having regard to SEPP 65 and the 
ADG. 
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5(a)(ii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

 Clause 2.3 - Zone objectives and Land Use Table 

 Clause 2.7 - Demolition 

 Clause 4.3 - Height of buildings 

 Clause 4.4 - Floor space ratio 

 Clause 4.5 - Calculation of floor space ratio and site area 

 Clause 6.1 - Earthworks 
 
(iv) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned B4 – Mixed Use under the MLEP 2011. The development is permitted with 
consent within the land use table. The development is consistent with the objectives of the 
B4 – Mixed Use zone. 
 
(v) Clause 4.3 – Height of buildings  
 
The proposal does not alter the existing approved height of the development and relates 
only to the construction of a small structural support wall. 
 
(vi) Clause 4.4 – Floor space ratio  
 
The proposal does not alter the existing approved floor space ratio of the development and 
relates only to the construction of a small structural support wall. 
 

5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 

 Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
The following provides further discussion of the relevant issues: 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft LEP Amendment are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft LEP Amendment. 

 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
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Part of MDCP 2011 Compliance 

Part 2.1 – Urban Design Yes – see discussion 

Part 2.6 – Acoustic and Visual Privacy Yes – see discussion  

Part 2.10 – Parking Yes – see discussion  

 
The following provides discussion of the relevant issues: 
 
(i) Part 2.1 – Urban Design  
 
The new structural support wall does not present any streetscape or design impacts as at 
the completion of the development it will be largely concealed by the approved large garden 
bed and planting along the southern boundary of the site. 
 
(ii) Part 2.6 – Acoustic and Visual Privacy  
 
The southern portion of the site adjoining 1 Illawarra Road will be a public thoroughfare at 
the completion of the development and the visual and acoustic privacy of the neighbouring 
property should be protected from the use of this public space. 
 
As the application proposes retention of the southern boundary wall, the visual and acoustic 
privacy of the neighbouring property is maintained and will be protected during construction, 
and once the development is complete. The existing wall provides solid and extensive 
screening of the development site, which will ensure the privacy of 1 Illawarra Road is 
adequately protected. 
 
(iii) Part 2.10 – Parking  
 
The proposal retains the 36 car parking spaces approved by LEC Order No. 1585 of 2016.  
 
However, in order to maintain the existing southern boundary wall, the approved southern 
wall of the basement is proposed to be setback 700mm from the property boundary. While 
the proposal requires a setback of the southern basement, this has no impact on the 
usability of the carpark and does not result in any changes to the approved layout of the 
basement. 
 
The application was referred to Council’s Development Engineer who reviewed the amended 
basement plan and confirmed the setback of the southern wall has no adverse impact on the 
basement as approved and the layout and aisle widths remained compliant with the relevant 
Australian Standards. The proposal is acceptable in this regard. 
 
(iv) Other Matters 
 
It is noted that the development as approved required the retention of the existing southern 
boundary wall and also approved the southern wall of the basement to be built to the 
property boundary. These elements of the original approval are in conflict with each other 
given it is not possible to retain the boundary wall if the ground beneath it is to be excavated 
to provide a basement. 
 
As such, the setback of the basement wall and the construction of a structural support wall is 
necessary in order to ensure the development can comply with the existing conditions of 
consent imposed by the court which require the southern boundary walls retention in order to 
protect the amenity of the neighbouring property and structures at 1 Illawarra Road. 
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5(d) Section 4.55 of the Environmental Planning and Assessment Act 
 
Under Section 4.55 of the Environmental Planning and Assessment Act 1979, the consent 
authority, when considering a request to modify a Determination, must: 
 

a) be satisfied that the development as modified is substantially the same 
development as the development for which consent was originally granted; 

b) consult with any relevant authority or approval body; 
c) notify the application in accordance with the regulations; 
d) consider any submissions made; and 
e) take into consideration the matters referred to in Section 4.15 as are of relevance 

to the development the subject of the application. 
 
The development being modified is substantially the same development as the development 
for which consent was originally granted. No authorities or bodies were required to be 
consulted. The application was notified in accordance with the regulations and Council’s 
policy. The submissions received have been considered. 
 
Amended plans were submitted for the proposal during the assessment process.  The plans 
were considered to have a reduced or similar impact on the adjoining properties and as 
such, in accordance with Council’s notification policy, were not required to be re-notified. 
 

5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 

5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 

5(g)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties.  A total of 3 submissions were received.   
 
The submissions raised concerns regarding impacts the neighbouring properties of 1 
Illawarra Road and 3 Illawarra Road. The issues raised are as follows: 
 

 Excavation within close proximity of the property boundary will presents safety 
concerns for 1 Illawarra Road and potentially result in damage to property and 
buildings at 1 Illawarra Road and 3 Illawarra Road as a result of excavation; 

 A reduction in the height of the boundary wall will present visual and acoustic privacy 
impacts to 1 Illawarra Road as a result of overlooking to their rear deck, yard and 
northern facing windows and use of the adjoining site as a public access area; 

 A reduction in the height of the boundary wall will present security concerns to 1 
Illawarra Road and 3 Illawarra Road; 

 Safety of the neighbouring dwellings will be compromised during construction if the 
wall is removed or lowered in height; and 

 Inconsistency in information submitted. 
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As the proposal now maintains the existing southern boundary wall entirely and does not 
include any reduction in height, the issues raised by the submissions have been addressed 
as follows: 
 

 The height of the wall will be maintained and therefore the level of visual and acoustic 
privacy to the neighbouring properties will be maintained as per the original approval; 

 The wall provides extensive and solid screening to the neighbouring properties from 
the development site; 

 The height of the wall will be maintained therefore maintaining the safety and security 
of neighbouring buildings; 

 The information submitted with the application is clear as to what modifications are 
being sought and the applicant rectified any documentation inconsistencies during 
the assessment; 

 The amended scheme to retain the wall moves the required excavation further away 
from neighbouring buildings by providing a 700mm setback to the southern basement 
wall which was originally approved to be constructed at the property boundary; 

 This modification application does not have scope to limit the extent of excavation 
already approved and existing conditions of consent will remain that require the 
protection of neighbouring buildings during excavation and construction. 

 
Overall, the amended proposal maintains the existing boundary wall as per the requirements 
of the current consent. The solution to retain the wall will have minimal impacts on the 
neighbouring properties and maintain the longer term benefits of retention of the wall. 
 

5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by ensuring that any adverse effects on 
the surrounding area and the environment are appropriately managed. The proposal is not 
contrary to the public interest. 
 

6 Referrals 
 

6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

 Development Engineering 
 

7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions/7.12 levies are not payable for the proposal.  
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. The 
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development would result in significant impacts on the amenity of the adjoining properties 
and the streetscape and is not considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, under Section 4.55 of the Environmental Planning and Assessment Act 
1979, modify Land and Environment Court consent No. 1585 of 2016 dated 7 December 
2016 to construct a support wall against the southern boundary wall to enable the retention 
of the existing southern boundary wall in its entirety and to setback the southern basement 
wall by 700mm at 110 Addison Road Marrickville, subject to the conditions listed in 
Attachment A. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of Proposed Development 
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Attachment C – Structural Assessment  
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Attachment D – Land and Environment Court Order No. 1585 of 
2016 
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Attachment E – Approved Plans 
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