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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201600434.05
Address 313-319 Marrickville Road, Marrickville

Proposal To modify Modified Determination No. 201600434.04, dated 4 
June 2018, to include a reference to a Public Domain Staging 
Plan in condition 1 and correct the wording of conditions 64, 79, 
121 and 124; and to modify conditions 59, 64, 79, 121, 124, 133, 
137, 140, 141, 145, 148, 149 and 151 with regards to the 
requirements for when each condition is to be considered 
discharged. 

Date of Lodgement 8 August 2018
Applicant Mirvac Projects Pty Ltd
Owner Mirvac Projects Pty Ltd and Inner West Council 
Number of Submissions Three (3) submissions from two (2) individuals 
Value of works Nil 
Reason for determination at 
Planning Panel 

Council as part landowner

Main Issues To ensure that the modified wording of each condition will 
provide a clear and understandable activation point to determine 
when each condition is considered to be discharged. 

Recommendation Approval
Attachment A Recommended conditions of consent 
Attachment B Proposed Staging Plan 
Attachment C Last Modified Consent 
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1. Executive Summary 
 
This report concerns an application under Section 4.55 of the Environmental Planning and 
Assessment Act to modify Determination No. 201600434.04 dated 4 June 2018 to; 
 

1. Correct conditions 64, 79, 121 and 124 under s. 4.55(1) to return the wording of each 
condition to that approved by Modification 1 (DA201600434.01) dated 12 March 2018. 

2. Modify the wording of conditions 59, 64, 133, 137, 140, 141, 145, 148, 149 and 151 under 
s.4.55 (1A) to amend the description of when each condition is to be discharged. 

 
The application is accompanied by a Public Domain Staging Plan, which is to be referenced in the 
proposed modified conditions. 
 
The application was notified in accordance with Council's notification policy for 14 days until 18 
September 2018 and three (3) submissions from two (2) individuals were received. 
 
The application relates to a Council asset, being the former Marrickville Hospital Site, and 
accordingly the application was referred to Planning Urban Earth Pty Ltd (town planning 
consultants) to carry out an independent assessment of the application. 
 
The original development application was determined by the (Former) Sydney Central Planning 
Panel (Panel Ref: 2016SYE108 DA) on 18 August 2017.  This modification application has not 
been referred to the Regional Panel for determination as clause 123BA - Functions exercisable by 
council on behalf of regional panel of the Environmental Planning and Assessment Regulation 
2000, prescribes Council as the authority to exercise the powers of a panel to modify a 
development consent under s. 4.55 (1) and s. 4.55 (1A) of the Act. 
 
The application is considered suitable for approval subject to the imposition of appropriate modified 
conditions. The Inner West Planning Panel has recently delegated s4.55 modification applications 
of this scope back to Council, however, as Council is the owner of the site, the application is still 
required to be determined by the Local Planning Panel. 
 

2. Proposal 
 
This application seeks approval to modify Modified Determination No. 201600434.04, dated 4 June 
2018.  The application as amended on 16 January 2019, seeks to modify the consent as follows: 
 
1. Correct the following conditions under s. 4.55(1) (Modifications involving minor error, 

misdescription or miscalculation) to return the wording of each condition to that approved by 
Modification 1 (DA201600434.01) dated 12 March 2018 as the modified wording has not 
carried through in subsequent modifications by error: 

 
Condition Summary Description 

64 Landscaping works and improvements to the public domain 

79 Drainage works to be carried out to Council’s stormwater system 

121 Upgrade to street lighting and overhead cabling 

124 Restoration of the road pavement in Lilydale Street 

 
2. Modify the wording of the following conditions under s.4.55(1A) (Modifications involving 

minimal environmental impact) to modify the description of when each condition is to be 
discharged: 
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Condition Summary Description 
59 Preparation of an interpretation plan (heritage) for the site 

64 Landscaping works and improvements to the public domain 

133 Notification to Council of landscaping works for the Community Hub 

137 Compliance certificate for road, footpath and civil works for the Community Hub 

140 Planting of trees associated with the Residential Development 

141 Verification that stormwater drainage, re-use and quality measures for the 
Residential Development 

145 Compliance certificate for road, footpath and civil works for the Residential 
Development 

148 Fulfilment of BASIX commitments for the Residential Development 

149 Application to the Director-general for a BASIX Completion Receipt 

151 Submission of evidence to Council of the dedication of the affordable housing 
apartments 

 
Note: The modification application has been amended since the date of lodgement.  The original 
application proposed modifications to Part ii of Condition 121 and Condition 134.  These 
modifications have now been withdrawn by the Applicant. 
 
The proposed modification application, as amended, is considered to be of minimal environmental 
impact, and has been assessed in accordance with the provisions of Section 4.55(1) and 4.55(1A) 
of the Act.  Under clause 123BA - Functions exercisable by council on behalf of regional panel of 
the Environmental Planning and Assessment Regulation 2000, Council is prescribed as the 
authority to exercise the powers of a panel to modify a development consent under s. 4.55 (1) and 
s. 4.55 (1A) of the Act. 
 

3. Site Description 
 
The site is located on the north eastern corner of the intersection of Marrickville Road and 
Livingstone Road, Marrickville (refer to Figure 1).  The previously approved development is 
currently under construction. 
 

 

Figure 1: Location Map (Site shown in black) 
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4. Background 
 
4(a) Site history 
 
Prior Determinations: 
 
 Determination No. 201600434, dated 18 August 2017, was approved by the (Former) Sydney 

Central Planning Panel (Panel Ref: 2016SYE108 DA) for the redevelopment of the former 
Marrickville Hospital site including alterations and adaptive reuse of the 2 former Old Nurses’ 
Quarters’ buildings to include 4 new apartments, the adaptive reuse of the former Main Ward 
Block to accommodate a new ‘community hub’ incorporating a public library and pavilion, the 
provision of a 255m2 leased area in the northern end of the former Main Ward to be retained 
by the Council and leased for a future commercial use, a café and children’s play area within 
the Community Hub area, construction of 3 new residential flat buildings with 9 affordable and 
212 private dwellings comprising: 

 
o Building A1: 84 apartments within a new 10 storey building fronting Livingstone Road and 

the Community Hub to the south  

o Building A2: 82 apartments within a new 11 storey building fronting Livingstone Road and 
adjoining Building A1,  

o Building B: 55 apartments within a new 9 storey building fronting Lilydale Street.  

 
Approval also included: 

 
o the construction of 2 separate basements for the Community Hub and residential 

component incorporating car parking spaces for the Community Hub over one basement 
level, car parking spaces and storage for the residential buildings over 3 levels, 2 car share 
pods for public use, loading and servicing facilities within each basement;  

 
o associated landscaping works including the construction of a new public park at the corner 

of Livingstone Road and Marrickville Roads, children’s playground, retention of Hospital 
Lane to create a north-south thoroughfare and communal and private open space within 
and around the proposed buildings. 

 
 Determination No. 201600434.01, dated 12 March 2018 was approved by the Sydney 

Eastern City Planning Panel (Panel Ref: 2017SCL059 DA) which reduced the extent of public 
domain works required by condition 64 and deleted conditions 79, 121 and 124 requiring the 
carrying out of drainage works to Council's stormwater system, undergrounding power lines 
and the repair of road pavement in Lilydale Street. 

 
 Determination No. 201600434.02, dated 16 October 2017, was approved by Council to 

delete condition 71a relating to stormwater drainage. 

 
 Determination No. 201600434.03, dated 5 February 2018, was approved by Council to 

modify conditions relating to hot water systems, bicycle parking, car parking, waste collection, 
stormwater downpipes and timing of construction drawings. 
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 Determination No. 201600434.04, dated 4 June 2018, was approved by the Sydney Eastern 
City Planning Panel (Panel Ref: 2018SCL032 DA) modified Determination No. 201600434.03 
by modifying the dwelling mix of Lilydale House, reducing the number of apartments from 4 to 
2, deleting the approved additions to the western end of Lilydale House, modifying the dwelling 
mix of Building A1, increasing a portion of the parapet height of Building A1 and modifying the 
northern egress to Building B. 

 
4(b) Application history  
 
The following table outlines the relevant history of the current modification application 
(DA201600434.05). 
 

Date Action 

8 August 2018 

Application lodged with Council 

The proposed modifications sought were to: 

1. Delete Part ii of Condition 121 relating to aerial bundling of the 
existing overhead power cables. This amendment was sought due 
to the inability to obtain the required private land owners consents 
from 10 registered proprietors affected by these works.  

2. Modify Conditions: 59, 64, 133, 134, 137, 140, 141, 145, 148, 149 
and 151 to suit the new Occupation Certificate naming conventions 
following the recent EP&A Act changes. 

18 September 2018 

Notification period closed 

Council received three (3) submissions from two (2) individuals.  A 
summary of the issues raised is as follows: 

 It is council’s duty to make ensure that developers conform to all 
aspects of building/development legislation without exemption. 

19 September 2018 

Landowner’s consent from Council required 

Council advised the Applicant that the form lodged with the modification 
application did not contain owner’s consent from Council. 

8 October 2018 

Amendment to the application 

The Applicant notified Council by email that all consents had been obtained 
from the affected private landowners on Lilydale St for the Aerial Bundled 
Cabling works required under Condition 121.  Accordingly, that part of the 
modification request was withdrawn. 

9 October 2018 

Further amendment to the application 

The Applicant formally withdrew the first proposed modification to the 
consent to delete Part ii of Condition 121 relating to aerial bundling of the 
existing overhead power cables.  

The Applicant took the opportunity to request another minor modification to 
Condition 64 to enable the onsite landscape works for the Community Hub 
to commence from the end of October 2018.  

10 October 2018 
Council’s consent as landowner provided 

The Applicant submitted an ‘Application to Modify Development Consent’ 
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form with the owner’s consent section completed by Council’s Project 
Director- Major Projects. 

25 October 2018 

Further amendment to the application 

The Applicant formally confirmed the following: 

 Condition 121 should be reinstated per DA201600434.01. 

 Condition 124 should be reinstated per DA201600434.01. 

 Conditions 59, 133, 134, 137, 140, 141, 145, 148, 149 and 151 are 
requested to be modified as set out in our letter dated 6 August 2018. 

 Condition 64 should be reinstated per DA201600434.01. Subsequent 
to the reinstatement per DA201600434.01, the final paragraph of 
Condition 64 is requested to be modified as follows: 

Full detailed construction plans and specifications shall be submitted 
to Council for approval under Section 138 of the Roads Act 1993 
before commencement of the works the issue of a Construction 
Certificate for the landscape works for the Community Hub with all 
works completed prior to the issue the relevant Occupation 
Certificate. 

The justification for this change by the Applicant is as follows; 

“The reason for the above modification to Condition 64 is to enable the 
landscape works for the Community Hub (onsite works) to proceed without 
the pre - requirement for the public domain works (offsite works) design to 
be approved. At this stage we are working towards resolving the design with 
Council and other stakeholders and it is expected this may take some time. 
Commencement of landscape works for the Community Hub is planned to 
commence shortly and the above proposed amendment to Condition 64 will 
enable this”. 

Council wrote to the Applicant 

With regards the Applicant’s request to include “relevant” before 
“Occupation Certificate” in various conditions, Council advised the Applicant 
that that the use of the word “relevant” needs to be made clear in each of 
the conditions that it is proposed to be included. 

Council also advised that recent amendments to the EP & A Act introduces 
the possibility for an OC relating to the completion of ‘part’ of a new building 
and removed any reference to ‘interim’ OCs.  The reference to ‘part’ implies 
the issue of an OC that is similar to an interim OC (i.e. in that an OC can be 
issued for a partly completed building, serving the same purpose as a 
previously issued ‘interim’ OC).  Accordingly, Council suggested that the 
modification application be amended to avoid confusion arising from use of 
the word “relevant” and suggested that it would be sensible to use the 
following amended wording or similar: 

“…prior to the issue of an the relevant Occupation Certificate for any part of 
(name of the new building or part of the development).” 
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The Applicant was requested to review each of the conditions that were 
sought to be changed in this way to include wording that describes that part 
of the building or the development to which the “relevant” OC will apply. 

26 October 2018 

The Applicant responded to Council by email 

The Applicant’s opinion was that it may be more appropriate to reference a 
Staging Plan given the possibility that portions of the site are intended to be 
‘linked’ to various OC’s.  For example, the path fronting the residential 
building facing Lilydale St (“The Lilydale”) may be linked to the OC of “The 
Lilydale” building while the path fronting the residential building facing 
Livingstone Rd (“The Livingstone”) may be linked to the OC of “The 
Livingstone” building.  

The Applicant advised that a meeting was to be held with Council (as 
landowner) to discuss a Staging Plan and it was intended to put a revised 
proposal forward to Council following this meeting. 

9 November 2018 

Further amendment to the application 

The Applicant submitted an amended application proposing wording to 
Conditions 59, 64, 133, 134, 137, 140, 141, 145, 148, 149 and 151 in light 
of Council’s email of 25 October 2018. 

In addition, the application was amended to request a correction to 
Conditions 79, 121 and 124.  These conditions were modified by 
DA201600434.01 but the modified wording had not carried through into the 
subsequent modified determination DA201600434.04. 

The Applicant also submitted a proposed Public Domain Works Staging 
Plan which is the applicant proposed to be referenced within a number of 
the DA Conditions as part of the current modification application. 

20 December 2018 

Council correspondence to the Applicant 

Council advised the Applicant that to finalise this application the Applicant 
was required to address the question raised in an earlier email to do with 
the use of the words “the relevant Occupation Certificate” in each of the 
conditions sought to be modified. 

15 January 2019 

Meeting with the Applicant 

Issues Discussed: 
 The applicant is to ensure consistency between the wording of proposed 

modified conditions, proposed staging plan and the approved site plan. 

 The use of the word “relevant” is acceptable to Council if it can relate to 
the clear definition of proposed Lots, construction stages &/or buildings 
(or parts of the site) on the proposed staging plan. 

 Council’s objective is to ensure that any modified wording of conditions 
does not confuse or complicate the timing when each condition can be 
said to be discharged. 

Further action: 
 Applicant to revise the proposed wording of conditions sought to be 

modified and to revise the proposed staging plan in light of the proposed 
modified wording of conditions and the approved site plan to ensure 
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consistency between all documents. 

16 January 2019 

Further amendment to the application 

The Applicant submitted proposed amended wording of conditions and 
clarification of which conditions are now sought to be modified.  A revised 
Public Domain Staging Plan was also submitted to provide clear reference 
to support the proposed modification to the wording of various conditions. 

Note: The proposed modification to Condition 134 is now withdrawn. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 4.15 
of the Environmental Planning and Assessment Act 1979.  
 
(i) Zoning 
The proposal is permissible under the B2 – Local Centre and R4 – High Density Residential zoning 
applying to the site. 
 
(ii) Development Standards (Statutory Requirements): 
 
FSR 
 
The approved development has a FSR of 2.031:1, which is less than the applicable development 
standard for the site which is 2.05:1. The proposed modifications do not alter the approved FSR 
and the development as modified continues to comply with the development standard. 
 
Building Height 
This modification application (as amended) does not seek to modify the height of any building. As 
such there is no change at all to the compliant and non-compliant elements of the approved 
development. 
 
(iii) Departures from Development Control Plan: 
 
The proposed modifications do not involve any changes to the approved building heights, building 
setbacks or the building footprints. The proposed modifications do not result in any departures from 
the applicable controls within the Marrickville Development Control Plan 2011. 
 
(iv) Community Consultation: 
 
The application was notified in accordance with Council's notification policy for 14 days until 18 
September 2018 and three (3) submissions were received. 
 
The proposed modifications will not alter the intensity or likely impact of the approved development 
in accordance with the provisions of Section 1.2.3 of Part 1 of the MDCP 2011. 
 
(v) Section 4.55 of the Environmental Planning and Assessment Act 
 
Under Section 4.55 (1A) of the Environmental Planning and Assessment Act, 1979, Council, when 
considering a request to modify a Determination (except under s. 4.55 (1)), must: 

 
(a) Be satisfied that the proposed modification is of minimal environmental impact 
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(b) Be satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at all) 

(c) Notify the application in accordance with the regulations 
(d) Consider any submissions made 
(e) Take into consideration the matters referred to in Section 4.15 that are relevant to the 

development the subject of the modification application. 
 
The development being modified is of minimal environmental impact and is substantially the same 
development as the development for which consent was originally granted.  The application was 
notified in accordance with the regulations and Council’s policy. The submissions received have 
been considered above. 
 
Amendments to this modification application were submitted during the assessment process.  The 
amendments were considered to have a reduced or similar impact on the adjoining properties and 
as such, in accordance with Council’s notification policy, were not required to be re-notified. 
 
The heads of consideration under Section 4.15 of the Environmental Planning and Assessment 
Act, 1979, as are of relevance to the application, have been taken into consideration in the 
assessment of this application.  
 
The following table lists each condition as it currently stands and the proposed modified wording.  
Comments are provided with regard to each proposed modification. 
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Condition as approved Proposed modified condition 
(changes by the applicant are in bold &/or strikethrough) 

Comments 
(further changes required by Council are in red) 

Prior to the Issue of any Construction Certificate 

Condition 59 

An interpretation plan for the site is to be prepared by a 
suitably qualified heritage consultant.  The plan is to set out 
recommendations for introduced material and presentation of 
the fabric which will help to convey the heritage [historical / 
aesthetic / etc.] significance of the item to users and visitors.  
The introduced material may comprise written and graphic 
historical displays, signage, public art, audio material, 
moving images, and interactive features.  Presentation of the 
fabric may involve lighting, barriers and protective devices.  
The interpretation plan is to be submitted to and approved by 
Council’s Heritage Officer prior to the issue of any 
Construction Certificate for above ground structures and 
implemented to the satisfaction of the Principal Certifying 
Authority prior to the issue of an Occupation Certificate for 
the Community Hub and an Occupation Certificate for the 
residential development involving the Old Nurses Home 
building. 

Reason: To ensure that the heritage significance of the 
heritage item is appropriately conveyed to future users and 
visitors. 

Condition 59  

An interpretation plan for the site is to be prepared by a 
suitably qualified heritage consultant. The plan is to set out 
recommendations for introduced material and presentation of 
the fabric which will help to convey the heritage [historical / 
aesthetic / etc.] significance of the item to users and visitors. 
The introduced material may comprise written and graphic 
historical displays, signage, public art, audio material, 
moving images, and interactive features. Presentation of the 
fabric may involve lighting, barriers and protective devices. 
The interpretation plan is to be submitted to and approved by 
Council’s Heritage Officer prior to the issue of any 
Construction Certificate for above ground structures.  

The portion of works prescribed within the approved 
interpretation plan that are located on the Community 
Hub Lot (as identified on the Public Domain Staging 
Plan dated 15/01/2019) are to be and implemented to the 
satisfaction of the Principal Certifying Authority prior to the 
issue of an the Occupation Certificate for any part of the 
Library and Community Hub (as identified on the Public 
Domain Staging Plan dated 15/01/2019). 

The portion of works prescribed within the approved 
interpretation plan that are located on the Residential 
Lot (as identified on the Public Domain Staging Plan 
dated 15/01/2019) are to be implemented to the 
satisfaction of the Principal Certifying Authority prior to 
the issue of an Occupation Certificate for ‘Lilydale 
House’ Residential Building C (as identified on the 
Public Domain Staging Plan dated 15/01/2019). the 
Community Hub and an Occupation Certificate for the 
residential development involving the Old Nurses Home 

The purpose of the proposed modification to this 
condition is to clearly separate the works between the 
Community Hub Lot and the Residential Lot.  It is 
considered that the proposed modification does provide 
improved clarity as to when these separate works are to 
be implemented. 

It is further considered that the proposed modified 
condition is not in conflict with the current approved 
condition and the proposed modification is supported, 
subject to references to: 

 the approved interpretation plan (in red)  

 the Public Domain Staging Plan dated 15/01/2019 
(in red) 

being included. 
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building.  

Reason: To ensure that the heritage significance of the 
heritage item is appropriately conveyed to future users and 
visitors. 

Condition 64 

In order to provide satisfactory vehicular and pedestrian 
access, drainage, landscaping and aesthetic improvements 
to the public domain adjacent to the site, the following works 
shall be undertaken at no cost to Council: 

(a) The public domain along all frontages of the site inclusive 
of footpath paving, kerb, street trees, landscaping, street 
furniture, street lighting etc shall be reconstructed and 
upgraded in accordance with the Street Tree Masterplan 
and the Marrickville Public Domain Design Guide; 

(b) The construction of heavy duty vehicular crossings to all 
vehicular access locations and removal of all redundant 
vehicular crossings to the site; and 

(c) New kerb and gutter along the frontage of the site as 
required by Council. The kerb type (concrete or stone) 
shall be consistent with the majority of kerb type at this 
location. Council may be able to assist with the supply of 
stone if required. Please contact Council’s Roads and 
Stormwater, Assets and Environment Group on 9335 
2000. 

Full detailed construction plans and specifications shall be 
submitted to Council for approval under Section 138 of the 
Roads Act 1993 before the issue of a Construction 
Certificate for the landscape works for the Community Hub 
with all works completed prior to the issue the Occupation 
Certificate. 

Reason: To provide for essential improvement works to the 
public domain consistent with Council’s desired future 
character for the area. 

Condition 64 

In order to provide satisfactory vehicular and pedestrian 
access, landscaping and improvements to the public domain 
adjacent to the site, the following works shall be undertaken 
at no cost to Council:  

(a) The public domain along all frontages of the site 
inclusive of footpath, kerb, street trees, landscaping etc 
shall be reconstructed and upgraded in accordance with 
the Street Tree Masterplan and the Marrickville Public 
Domain Design Guide.  

(b) A Street Tree Planting/Landscape Plan outlining street 
tree planting details must be submitted to the Council’s 
Urban Forest Manager’s satisfaction before the issue of 
a Construction Certificate for the Landscape works for 
the Community Hub, with all works completed prior to 
the issue of the Occupation Certificate. The Street Tree 
Planting/Landscape Plan shall include the following:  

i) 4 x new trees to be provided on Marrickville Road to 
replace the existing trees on this frontage. The tree 
species shall be Liriodendron tulipifera at a minimum 
container size of 400L and planted in accordance 
with Detail 5 of the Marrickville Street Tree Master 
Plan. A consistent spacing of seven (7) metres shall 
be applied where possible however, this may need to 
be adjusted so as to avoid conflict with the existing 
inground services. The first of the four street trees 
shall be setback a minimum of 7m from Livingstone 
Road kerb line where possible however, this may 
need to be adjusted so as to avoid conflict with the 
existing inground services.  

ii) 7 x new trees to be provided on Livingstone Road to 

This condition was amended by the approval of the first 
modification application – DA201600434.01 dated 12 
March 2018. 

The approved modification to this condition was not 
carried through in Modified Determination No. 
201600434.04, dated 4 June 2018 by error. 

Condition 64 is now to be corrected but with further 
proposed modifications to address the different timing 
for completion of the Community Hub and the 
Residential Lot as contemplated in the Project Delivery 
Agreement (dated 13/10/2015) with Inner West Council 
(landowner) and as related to the Public Domain 
Staging Plan dated 15 January 2019. 

No objection is raised against the correction of this 
condition plus the further amendments, subject to an 
additional reference to the Public Domain Staging Plan 
dated 15/01/2019 (in red) being included. 
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replace the existing 6 street trees in Livingstone 
Road approved for removal. The tree species shall 
be Lophostemon confertus at a minimum container 
size of 400L and planted in accordance with Detail 9 
of the Marrickville Street Tree Master Plan. A 
consistent spacing of ten (10) metres shall be 
applied.  

iii) Dimensions for tree pits and details of a vault style 
structural soil to allow for a total soil volume of at 
least 20m3 for each tree to demonstrate that 
adequate soil volume is be provided for all trees.  

(c) The new street trees shall be planted by a qualified 
horticulturist or arborist, with a minimum qualification of 
Certificate 3 and the planting stock shall comply with 
Australian Standard Tree stock for landscape use AS 
2303—2015.  

(d) The new street trees shall be maintained in a healthy 
and vigorous condition during an establishment period of 
12 months. If any tree dies or is removed during the 
establishment period, it shall be replaced with the same 
species tree in accordance with these conditions at the 
expense of the applicant.  

(e) Upon completion of planting the street trees, the 
applicant shall arrange an inspection by Council’s Public 
Tree Coordinator (call 8595 2432) to approve the 
installation. If trees are unsatisfactory and not in 
accordance with these conditions they will be rejected 
and replaced at the expense of the applicant.  

(f) The footpath in Marrickville Road must be constructed in 
accordance with the Village Palette (P1-A1). The Village 
Palette footpath treatment shall extend for 6m into 
Lilydale Street and to the vehicular crossing in 
Livingstone Road. The remainder of the footpaths in 
Livingstone Road and in Lilydale Street shall be 
constructed as concrete footpaths in accordance with the 
Local Palette footpath treatment and all landscaping 
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unless otherwise approved by this consent shall be 
maintained.  

(g) The construction of heavy duty vehicular crossings to all 
vehicular access locations and removal of all redundant 
vehicular crossings to the site.  

(h) New 150mm high sandstone kerb on Marrickville Road 
and for missing or damaged section in Livingstone Road 
and Lilydale Street. The existing sandstone kerb and 
gutter in Livingstone Road and Lilydale Street where it is 
in good condition shall be maintained and protected. An 
inspection by Council’s Development Engineer, to 
identify the condition of the existing sandstone kerb and 
gutter, was undertaken on 28 February 2018. The 
existing condition of the kerb and gutter was determined 
as follows:  

• Lilydale Street – generally good condition. Minor 
chips/cracks which are created by the applicant and or 
developer during the construction works are to be 
rectified by the applicant and or developer.  

• Livingstone Rd – generally good condition. Concrete 
sections of kerb along immediate frontage to be 
replaced with sandstone kerb and portion of kerb 
between the existing bus stop and the corner of 
Marrickville Road and Livingstone Road to be reset 
and realigned.  

Full detailed construction plans and specifications shall be 
submitted to Council for approval under Section 138 of the 
Roads Act 1993 before the issue of a Construction 
Certificate for the Landscape works for the Community Hub 
Lot (as identified on the Public Domain Staging Plan 
dated 15/01/2019) with all works completed in accordance 
with the Public Domain Staging Plan dated 15/01/2019 
and prior to the issue the relevant Occupation Certificate as 
indicated in the Public Domain Staging Plan dated 
15/01/2019.  

Reason: To ensure the public domain is upgraded to a level 
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that is safe and suitable to accommodate the increased 
intensity of use resulting from the development, to ensure 
adequate replacement street trees are provided and to 
respond to and be consistent with the public and community 
infrastructure works being undertaken at the site.” 

Prior to the Issue of any Construction Certificate for the Residential Buildings 

Condition 79 

In order to reduce flooding at the adjacent low points in 
Livingstone Road and Hospital Lane, and to ensure that the 
risk of flooding to the site and 172 Livingstone Road is 
reduced the following drainage works shall be undertaken to 
Council’s stormwater system adjacent to the site: 

(a) The installation of 2 additional kerb inlet pits (2.4m in 
length) either side the Council’s existing pit in Livingstone 
Road adjacent to 172 Livingstone Road; 

(b) The 2 existing grated pits in Hospital Lane shall be 
replaced by 2 kerb inlet pits; 

(c) Stormwater pit details (including structural details), layout 
and dimensions including connection, bedding and 
benching details; 

(d) Details of road restoration and road pavement 
adjustment works required as a result of the stormwater 
works; 

(e) Details of all adjustments to public utilities required by 
these works. 

Detailed construction plans shall be submitted for the 
approval of Council before the issue of a Construction 
Certificate for landscaping works. No road or drainage works 
shall commence until approved plans and specifications 
have been issued for construction by Council under Section 
138 of the Roads Act. 

Reason: To the reduce flooding at the adjacent low points in 

Condition 79 

In order to reduce the incidence of flooding at the adjacent 
low points in Livingstone Road and Hospital Lane the 
following drainage works shall be undertaken to Council’s 
stormwater system adjacent to the site: 

(a) The kerb inlet (lintel) at Council’s existing pit in 
Livingstone Road (adjacent to 172 Livingstone Road) 
shall be increased to 3m (internal dimension). For the 
avoidance of doubt, only the lintel is to be replaced.  

(b) The 2 existing grated pits in Hospital Lane shall be 
adjusted to include kerb inlets (lintels, minimum 1.2m 
internal); 

(c) Detailed construction plans shall be submitted for the 
approval of Council before the issue of a Construction 
Certificate for the Landscape works. No road or drainage 
works shall commence until approved plans and 
specifications have been issued for construction by 
Council under Section 138 of the Roads Act. 

Reason: To the reduce flooding at the adjacent low points in 
Livingstone Road and Hospital Lane and to ensure that the 
risk of flooding is to a suitable level of flood protection 
appropriate to the intensification of use resulting from the 
development. 

This condition was amended by the approval of the first 
modification application – DA201600434.01, dated 12 
March 2018. 
 
The approved modification to this condition was not 
carried through in Modified Determination No. 
201600434.04, dated 4 June 2018 by error. 
 
Condition 79 is to be corrected without any further 
amendment. 
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Livingstone Road and Hospital Lane and to ensure that the 
risk of flooding to the site and 172 Livingstone Road is 
reduced. 

Prior to the Issue of the relevant Occupation Certificate 

Condition 121  

The existing overhead power cables adjacent to the site 
frontages must be relocated underground with appropriate 
street lighting and new steel poles being installed at no cost 
to Council and before the issue of the relevant Occupation 
Certificate. The street lighting shall be designed in 
accordance with Australian Standard AS1158-Road Lighting 
and the Network Standards of Ausgrid. Plans shall be 
submitted to and approved by Council before submission to 
Ausgrid for implementation. 

Reason: To ensure appropriate lighting is provided to create 
a safe environment and to protect the amenity of the 
surrounding neighbourhood from the emission of light. 

Condition 121 

The existing street lighting and overhead cabling adjacent to 
the site shall be upgraded as follows at no cost to Council: 

i. The existing overhead power cables adjacent to the 
Livingstone Road frontage must be relocated 
underground; 

ii. The existing overhead power cables adjacent to the 
Lilydale Street site frontage shall be converted to Aerial 
Bundled Cabling; and 

iii. The existing overhead power cables adjacent to the 
Marrickville Road site frontage are to be relocated 
underground and the light poles along the immediate 
Marrickville Road frontage (site side only), shall be 
replaced by new steel standard poles to match the 
existing steel light poles in the Marrickville Road 
shopping centre. 

The street lighting, referred to in part iii above, shall be 
designed in accordance with Australian Standard AS1158-
Road Lighting and the Network Standards of Ausgrid. Plans 
shall be submitted to and approved by Council before 
submission to Ausgrid for implementation. 

Reason: To ensure appropriate lighting is provided to create 
a safe environment, to protect the amenity of the surrounding 
neighbourhood and the development from adverse light spill, 
to enhance the heritage streetscape and to minimise conflict 
with vegetation. 

This condition was amended by the approval of the first 
modification application – DA201600434.01, dated 12 
March 2018. 
 
The approved modification to this condition was not 
carried through in Modified Determination No. 
201600434.04, dated 4 June 2018 by error. 
 
Condition 121 is to be corrected without any further 
amendment. 
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Condition 124 

The existing unsatisfactory road pavement in Lilydale Street 
(full road width) shall be repaired before the issue of the final 
Occupation Certificate using a 40mm Mill and Fill treatment 
for the full frontage of the site in Lilydale Street. All failed 
section of the road pavement shall be boxed out and 
replaced with deep lift asphalt before the Mill and Fill 
treatment. 

Reason: To provide suitable means of public road vehicle 
access to the development, to make the road safe for all 
users post the undertaking of works within the road reserve 
resulting from the development, and to ensure that the 
amenity of the area is in keeping with the standard of the 
development. 

Condition 124 

The road pavement in Lilydale Street (full road width) 
damaged by the installation of utility services related to the 
development (or otherwise resulting from the development 
works as determined by reference to the Dilapidation Report 
prepared by Tyrells Property Inspections Pty Limited, dated 
25 August 2016, Report No.97398) shall be restored before 
the issue of the final Occupation Certificate using a 40mm 
Mill and Fill treatment. As at 28 February 2018, this work has 
been completed. Any further utility services installed after 28 
February 2018 must comply with this requirement. 

All failed section of the road pavement (which has failed due 
to the construction works as determined by reference to 
Dilapidation Report prepared by Tyrells Property Inspections 
Pty Limited, dated 25 August 2016) shall be boxed out and 
replaced with deep lift asphalt before the Mill and Fill 
treatment is undertaken. As at 28 February 2018, this work 
has been completed. Any damage to the road pavement 
caused by the applicant and or the developer (after 28 
February 2018) during the construction of the development 
must be rectified in accordance with this requirement. 

Reason: To provide suitable means of public road vehicle 
access to the development, to make the road safe for all 
users post the undertaking of works within the road reserve 
resulting from the development, and to ensure that the 
amenity of the area is in keeping with the standard of the 
development. 

This condition was amended by the approval of the first 
modification application – DA201600434.01, dated 12 
March 2018. 
 
The approved modification to this condition was not 
carried through in Modified Determination No. 
201600434.04, dated 4 June 2018 by error. 
 
Condition 124 is to be corrected without any further 
amendment. 
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Prior to the Issue of an Occupation Certificate for the Community Hub 

Condition 133 

Prior to the issue of an Occupation Certificate, council shall 
be notified in writing that all new trees for the Community 
Hub and associated Public Domain landscaping works 
(including all public parks, children’s playground and the 
footpath areas in front of all sides of the Community Hub) 
have been planted in accordance with these conditions and 
an inspection of the new trees shall be facilitated at any 
future date thereafter if council wishes to inspect the new 
trees.  

Reason: To ensure that new trees are properly planted and 
that they comply with the conditions of consent. 

Condition 133  

Prior to the issue of an the relevant Occupation Certificate 
for the Community Hub Lot (as identified on the Public 
Domain Staging Plan dated 15/01/2019), council shall be 
notified in writing that all new trees for the Community Hub 
and associated Public Domain landscaping works (including 
all the Community Hub public parks, the children’s 
playground and the footpath areas in front of all sides of the 
Community Hub Lot and the shared carpark driveway (as 
identified on the Public Domain Staging Plan dated 
15/01/2019)) have been planted in accordance with these 
conditions and an inspection of the new trees shall be 
facilitated at any future date thereafter if council wishes to 
inspect the new trees.  

Reason: To ensure that new trees are properly planted and 
that they comply with the conditions of consent. 

Although Condition 133 is placed under the heading 
‘Prior to the Issue of an Occupation Certificate for the 
Community Hub’ the wording of the condition does not 
specify that it does actually relate to the Community 
Hub. 

Subject to the references to the Public Domain Staging 
Plan dated 15/01/2019 (in red) being included, the 
proposed modification to this condition is supported. 

Condition 137 

Prior to issue of an Occupation Certificate the person acting 
on this consent shall obtain from Council a Compliance 
Certificate(s) stating that all Road, Footpath and Civil Works 
on Council property required to be undertaken as a result of 
this development have been completed satisfactorily and in 
accordance with Council approved plans and specifications. 

Reason: To ensure that all Road, Footpath and Civil Works 
required to be undertaken as a result of this development 
have been completed satisfactorily. 

Condition 137  

Prior to issue of an the relevant Occupation Certificate for 
the Library and Community Hub (IOC 1), as indicated in 
the Public Domain Staging Plan dated 15/01/2019, the 
person acting on this consent shall obtain from Council a 
Compliance Certificate(s) stating that all Road, Footpath and 
Civil Works on Council property required to be undertaken as 
a result of this development have been completed 
satisfactorily and in accordance with Council approved plans 
and specifications. For the purpose of this Condition, the 
Road, Footpath and Civil Works associated with IOC1 
are those indicated as ‘Stage 1’ in the Public Domain 
Works Staging Plan dated 15/01/2019).  

Similar to Condition 133, this condition is placed under 
the heading ‘Prior to the Issue of an Occupation 
Certificate for the Community Hub’ but the approved 
wording of the condition does not make this clear. 

No objection is raised against the modification of this 
condition as proposed. 
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Reason: To ensure that all Road, Footpath and Civil Works 
required to be undertaken as a result of this development 
have been completed satisfactorily. 

Prior to the Issue of an Occupation Certificate for the Residential Buildings 

Condition 140 

Prior to the issue of an occupation certificate, council shall 
be notified in writing that all new trees for the landscaping 
works associated with the Residential Development have 
been planted in accordance with these conditions and an 
inspection of the new trees shall be facilitated at any future 
date thereafter if council wishes to inspect the new trees.  

Reason: To ensure that new trees are properly planted and 
that they comply with the conditions of consent. 

Condition 140  

Prior to the issue of an the relevant occupation certificate 
for any part of ‘Lilydale House’ Residential Building C 
(as identified on the Public Domain Staging Plan dated 
15/01/2019), council shall be notified in writing that all new 
trees for the landscaping works associated with the 
Residential Development Lot (as identified on the Public 
Domain Staging Plan dated 15/01/2019) have been 
planted in accordance with these conditions and an 
inspection of the new trees shall be facilitated at any future 
date thereafter if council wishes to inspect the new trees.  

Reason: To ensure that new trees are properly planted and 
that they comply with the conditions of consent. 

Although Condition 140 is placed under the heading 
‘Prior to the Issue of an Occupation Certificate for the 
Residential Buildings’ the wording of the condition does 
not make this clear. 

The proposed modified wording of this condition links 
the planting of the required trees to the issue of the 
Occupation Certificate (OC) for ‘Lilydale House’, being 
the forecasted latest OC to be sought for the 
Residential Lot. 

Subject to the reference to the Public Domain Staging 
Plan dated 15/01/2019 (in red) being included along 
with the amended reference to the Residential Lot (in 
red), the proposed modification to this condition is 
supported. 

Condition 141 

Before the issue of the Occupation Certificate for the 
Residential Development, written verification from a suitably 
qualified competent person, stating that all stormwater 
drainage, re-use and quality measures have been 
constructed in accordance with the approved plans and the 
Integrated Water Cycle Management Report by AJ Whipps 
Consulting Group shall be submitted to and accepted by 
Council. In addition, full works-as-executed plans, prepared 
and signed by a registered surveyor, shall be submitted to 
Council. These plans must include levels for all drainage 
structures, buildings (including floor levels), finished ground 
levels and pavement surface levels. 

Condition 141  

Before the issue of the relevant Occupation Certificate for 
any part of ‘Lilydale House’ Residential Building C as 
identified on the Public Domain Staging Plan dated 
15/01/2019, the Residential Development, written verification 
from a suitably qualified competent person, stating that all 
stormwater drainage, re-use and quality measures have 
been constructed in accordance with the approved plans and 
the Integrated Water Cycle Management Report by AJ 
Whipps Consulting Group shall be submitted to and 
accepted by Council. In addition, full works-as-executed 
plans, prepared and signed by a registered surveyor, shall 
be submitted to Council. These plans must include levels for 
all drainage structures, buildings (including floor levels), 

Similar to Condition 140, this condition is placed under 
the heading ‘Prior to the Issue of an Occupation 
Certificate for the Residential Buildings’ but the wording 
of the condition does not make this clear. 

Subject to the reference to the Public Domain Staging 
Plan dated 15/01/2019 (in red) being included, the 
proposed modification to this condition is supported. 
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Reason: To ensure drainage works are constructed in 
accordance with approved plans. 

finished ground levels and pavement surface levels.  

Reason: To ensure drainage works are constructed in 
accordance with approved plans. 

Condition 145 

Prior to issue of an Occupation Certificate the person acting 
on this consent shall obtain from Council a compliance 
Certificate(s) stating that all Road, Footpath and Civil Works 
on Council property relating to the Residential Development 
required to be undertaken as a result of this development 
have been completed satisfactorily and in accordance with 
Council approved plans and specifications. 

Reason: To ensure that all Road, Footpath and Civil Works 
required to be undertaken as a result of this development 
have been completed satisfactorily. 

Condition 145  

Prior to issue of an the relevant Occupation Certificate for 
Residential Buildings (IOC 3 and IOC 4) as indicated in 
the Public Domain Staging Plan dated 15/01/2019, the 
person acting on this consent shall obtain from Council a 
compliance Certificate(s) stating that all Road, Footpath and 
Civil Works on Council property relating to the Residential 
Development required to be undertaken as a result of this 
development have been completed satisfactorily and in 
accordance with Council approved plans and specifications. 
For the purpose of this Condition, the Road, Footpath 
and Civil Works associated with IOC3 are those 
indicated as ‘Stage 2’ in the Public Domain Works 
Staging Plan dated 15/01/2019. The Road, Footpath and 
Civil Works associated with IOC4 are those indicated as 
‘Stage 3’ in the Public Domain Works Staging Plan dated 
15/01/2019).  

Reason: To ensure that all Road, Footpath and Civil Works 
required to be undertaken as a result of this development 
have been completed satisfactorily. 

Similar to Condition 140, this condition is placed under 
the heading ‘Prior to the Issue of an Occupation 
Certificate for the Residential Buildings’ but the wording 
of the condition does not make this clear. 

No objection is raised against the modification of this 
condition as proposed. 

Condition 148 

The Certifying Authority must be satisfied that each of the 
commitments listed in BASIX Certificate referred to in this 
Determination have been fulfilled before the issue of an 
Occupation Certificate (whether an interim or final 
Occupation Certificate) for the Residential Development. 

Reason: To ensure that all of the BASIX commitments have 
been fulfilled and to comply with the requirements under 
Section 154B of the Environmental Planning and 
Assessment Regulations 2000. 

Condition 148  

The Certifying Authority must be satisfied that each of the 
commitments listed in BASIX Certificate referred to in this 
Determination have been fulfilled before the issue of an the 
relevant Occupation Certificate for any part of ‘Lilydale 
House’ Residential Building C (as identified on the 
Public Domain Staging Plan dated 15/01/2019), (whether 
an interim or final Occupation Certificate) for the Residential 
Development.  

Reason: To ensure that all of the BASIX commitments have 
been fulfilled and to comply with the requirements under 

The purpose of the proposed modification to this 
condition is to clearly separate the ‘Lilydale House’ 
Residential Building C and the Residential Lot as a 
whole. The condition reads as though ALL of the BASIX 
commitments have to be completed but just refers to 
one resi building – is this deliberate – what were we 
looking for here? Why can’t they just have separate 
CCs and OCs for each resi building – do they just have 
a unified BASIX (in which case they have used the 
wrong method I think) 
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Section 154B of the Environmental Planning and 
Assessment Regulations 2000. 

The proposed modified wording of this condition links 
the discharge of the condition to the issue of the 
Occupation Certificate for ‘Lilydale House’, being the 
forecasted latest OC to be sought for the Residential 
Lot. 

Subject to the reference to the Public Domain Staging 
Plan dated 15/01/2019 (in red) being included, the 
proposed modification to this condition is supported. 

 

Condition 149 

The Certifying Authority must apply to the Director-General 
for a BASIX Completion Receipt within 2 days of the issue of 
a final Occupation Certificate. Completion Receipts can be 
applied for at www.basix.nsw.gov.au. 

Reason: To ensure compliance with the requirements under 
Section 154C of the Environmental Planning and 
Assessment Regulations 2000. 

Condition 149  

The Certifying Authority must apply to the Director-General 
for a BASIX Completion Receipt within 2 days of the issue of 
a final the relevant Occupation Certificate for any part of 
‘Lilydale House’ Residential Building C (as identified on 
the Public Domain Staging Plan dated 15/01/2019).  
Completion Receipts can be applied for at 
www.basix.nsw.gov.au.  

Reason: To ensure compliance with the requirements under 
Section 154C of the Environmental Planning and 
Assessment Regulations 2000. 

The proposed modified wording of this condition links 
the discharge of the condition to the issue of the 
Occupation Certificate for ‘Lilydale House’, being the 
forecasted latest (I don’t like the word “latest” in this 
context – it could be taken to mean “most recent”, Are 
we saying last/ ultimate? It doesn’t matter too much 
because it’s not actually in the condition) OC to be 
sought for the Residential Lot. 

Subject to the reference to the Public Domain Staging 
Plan dated 15/01/2019 (in red) being included, the 
proposed modification to this condition is supported 

Condition 151 

Before the issue of an Occupation Certificate for the 
Residential Development, the applicant is to provide written 
evidence to the satisfaction of Council’s Group Manager 
Development Assessment and Regulatory Services that the 
nine (9) affordable housing apartments have been dedicated 
to the Inner West Council. 

Reason:  To provide affordable housing apartments 
as outlined in the Development Application. 

Condition 151  

(i) Before the issue of an the relevant Occupation 
Certificate for the Residential Building B (as identified 
on the Public Domain Staging Plan dated 15/01/2019) 
Development, the applicant is to provide written evidence 
to the satisfaction of Council’s Group Manager 
Development Assessment and Regulatory Services that 
the two (2) nine (9) affordable housing apartments have 
been dedicated to the Inner West Council.  

(ii) Before the issue of the relevant Occupation 
Certificate for Residential Building A1 or Residential 
Building A2, (as identified on the Public Domain 
Staging Plan dated 15/01/2019) the applicant is to 

The purpose of the proposed modification to this 
condition is to clearly separate the required provision of 
affordable housing apartments between the different 
buildings on the Residential Lot. 

 
Subject to the references to the Public Domain Staging 
Plan dated 15/01/2019 (in red) being included, the 
proposed modification to this condition is supported 
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provide written evidence to the satisfaction of 
Council’s Group Manager Development Assessment 
and Regulatory Services that the seven (7) affordable 
housing apartments have been dedicated to the 
Inner West Council.  

Reason: To provide affordable housing apartments as 
outlined in the Development Application. 
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5(f)  Any submissions 
 
4. Referrals 

 
The application has been reviewed by Council’s Development Engineer and Tree 
Assessment Officer and both have no objection to the proposed modified conditions or 
staging plan. 
 
The application was advertised, and on-site notice displayed on the property, and 
residents/property owners in the vicinity of the property were notified of the development in 
accordance with Council's policy.  Three (3) submissions were received raising the following 
concerns: 
 

 It is Council’s duty to ensure that developers conform to all aspects of 
building/development legislation without exemption. 

 
Comment: 
The proposed modifications seek to correct the wording of various conditions and to amend 
the wording of other conditions to better clarify when those conditions are said to be 
discharged. 
 
The proposed modifications are considered to improve the legislative operation of these 
conditions. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application has been reviewed by Council’s Development Engineer and Tree 
Assessment Officer and both have no objection to the proposed modified conditions or 
staging plan. 
 
6(b) External 
 
None relevant to this application. 
 

7. Section 7.11 Contributions  
 
The proposed modifications do not trigger any review of Section 7.11 contributions for this 
site. 
 

8. Conclusion 
 
The application is considered suitable for approval subject to the recommended modification 
of conditions. 
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9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979 APPROVE the application under Section 4.55 of the 
Environmental Planning and Assessment Act 1979 to modify Modified Determination 
No. 201600434.04, dated 4 June 2018 and a modified Determination be issued with 
conditions 1, 59, 64, 79, 121, 124, 133, 137, 140, 141, 145, 148, 149 and 151 being 
modified as per Attachment A: 
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Attachment A – Recommended conditions of consent 
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Attachment B – Staging Plan 
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Attachment C – Last modified consent- DA201600434.04 
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