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DEVELOPMENT ASSESSMENT REPORT 
Application No. D/2018/77 
Address Nicholson Street Public School, 21 and 23 Nicholson Street, 

BALMAIN EAST  NSW  2041 
Proposal Installation of demountable classroom and tree removal. 
Date of Lodgement 14 February 2018 
Applicant Department of Education  
Owner The Minister For Education   
Number of Submissions 2 submissions  
Value of works $200,000  
Reason for determination at 
Planning Panel 

Heritage item – demolition of tree 

Main Issues Removal of tree within a site listed as a heritage item 
Public submissions 

Recommendation Approval  

LOCALITY MAP 

Subject Site Objectors 
N 

Notified Area Supporters 
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1. Executive Summary 

 
This report is an assessment of the application submitted to Council for installation of 
demountable classroom and tree removal at Nicholson Street Public School, 21 and 23 
Nicholson Street, Balmain East.  The application was notified to surrounding properties and 
two submissions were received. 
 
The main issues that have arisen from the application include:  
 
 Removal of a tree within a site listed as a heritage item 
 Public submissions 

 
The application is recommended for approval.  
 
As the applicant is the Department of Education (the Crown), Section 4.33 of the 
Environmental Planning and Assessment Act 1979 is applicable (see Section 6(b) below for 
further explanation).  In accordance with the provisions of Section 4.33(1)(b) Council wrote 
to the Applicant and advised of the recommended conditions of consent.  The applicant 
advised on 23 October 2018 that they accepted the recommended conditions. 
 

2. Proposal 
 
The proposal is to remove an existing eucalyptus tree and install a single storey 
demountable class room building within part of the grassed play area of the school.  The 
classroom will have an internal area of 63m2 and externally has approximate dimensions of 
7.6m x 9.7m.  Ramped access is to be provided to the classroom.  The class room will be 
capable of accommodating up to 25 students and it is anticipated that there will be an 
additional teacher at the school. 
 

3. Site Description 
 
The subject site is located on the eastern side of Nicholson Street and also fronts Clifton 
Street and has pedestrian access to school street.  The site consists of 10 allotments and is 
generally rectangular in shape with a total area of approximately 4,500m2 and is legally 
described as Lot 1 DP 794922, Lot 688 DP 821090, Lot 10 DP 18361 Lots A and B DP 
190313, Lots 5 and 6 DP 18361 Lot 2 DP 794922, Lot 1 DP 1089096 and Lot 11 DP 
879298.   
 
The site has a frontage of 45m to Nicholson Street and a secondary frontage of 95m to 
Clifton Street.  The site is affected by a number of easements for footway, gas, water supply 
and sewerage over Lot 1 DP 1089096 which is a narrow dog legged strip of land between 
Nicholson Street and School Street.   
 
Existing on the site is a school which includes original sandstone buildings, as well as newer 
brick buildings, a metal clad building and demountable buildings that are single storey.  The 
adjoining properties support residential dwellings of varying styles that are two to three 
storeys in height.  
 
The subject site is listed as a heritage item and is located within a conservation area.  The 
site is not identified as a flood prone lot.  There a number of existing trees on site. 
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Figure 1 – View of school from Nicholson Street 

 
 

 
Figure 2:  Location of proposed demountable shown in yellow 
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Figure 3 – survey of site  
Note the location of the demountable is clear of easements 

 

4. Background 
 
4(a) Site history  
 
The following section outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
Application Proposal Decision & Date 
M/1998/66 Shade/shelter to be moved adjacent to building Approved 17.12.1998 
D/2001/469 Erection of two shade structures within the 

playground 
Approved 15.5.2002 

T/2003/83 Removal of one tree casurina  Refused 22.4.2003 
T/2003/149 To prune 60% of 15m eucalypt.  Remove main 

trunk at back of property and retain 10m branch 
at front. 

Approved 6.5.2003 

CDC/2004/9 Boundary adjustment Approved 13.4.2004 
SC/2004/9 Boundary Adjustment – Subdivision Certificate Approved 15.8.2005 
D/2004/707 Construction of a new fence adjacent to the 

Southern boundary of the site and the Northern 
boundary of 28 Gallimore Avenue and new 
associated gate fronting Gallimore Avenue. 

Approved 10.8.2005 

T/2005/299 Pruning of trees Approved 31.8.2005 
D/2007/505 Removal of a tree Approved 14.12.2007 
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Surrounding properties 

Application Proposal Decision & Date 
28 Gallimore Avenue  
D/2004/707 Construction of a new fence adjacent to 

the Southern boundary of the site and the 
Northern boundary of 28 Gallimore 
Avenue and new associated gate fronting 
Gallimore Avenue. 

Approved 10.8.2005 

2 School Street  
D/2004/84 Ground and first floor alterations and 

additions to rear of existing dwelling. 
Refused 18.11.2004 

D/2005/600 Alterations and additions to an existing 
dwelling. 

Approved 12.9.2006 

CDC/2007/52 Construction of a new carport with panel 
lift door 

Withdrawn 26.11.2007 

D/2008/72 Construction of a carport to the side of 
property 

Approved 27.5.2008 

D/2017/434 Landscape works to the front garden of 
the property. 

Approved 17.11.2017 

D/2017/474 Internal and external alterations and 
repairs to existing residence. 

Approved 15.11.2017 

2A School Street  
D/2000/846 Landscaping works to the front and rear of 

the existing dwelling. 
Approved 27.2.2001 

8 Brett Street  
CDCP/2012/118 Internal works to ground floor replacing 

existing and internal works to second floor 
Approved 18.10.2012 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application. 
 
Date Discussion / Letter/ Additional Information  
7.5.2018 Council wrote to the application requesting further information with 

regard to the following: 
Design issues – demountable encroaches over an easement and 
windows on the south eastern elevation result in privacy issues.  
Amended plans required 
Additional documentation required: 

 Site plan 
 Elevations to be correctly labelled 
 Shadow diagrams required 
 Management plan required 
 Accessibility details to demountable to be provided 
 Fire safety details to be provided 
 Stormwater drainage concept plan to be provided 
 Cost of works to be addressed 

5.7.2018 Applicant provided some additional information which included re-
orientating the demountable building and moving it closer to the north-
eastern boundary with 2 School Street to allow for an accessible ramp.  
Amended information included a floor plan, elevations, shadow 
diagrams, accessibility arrangements and a stormwater plan. 
The amended plans did not require re-notification as the re-orientated 
and relocated demountable was to address concerns raised in Council’s 
letter dated 7.5.2018.  In accordance with Part A, A3.13 control C5 
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“Amendments to an undetermined application, which are of a minor 
nature and/or which constitute a reduced or lesser development having 
minimal environmental impacts or which have been proposed in order to 
address concerns raised by council and/or objectors”.  It is noted that 
although the demountable is closer to the boundary with No.2 School 
Street there is still a setback of 5m (originally a setback of 6.5m was 
proposed) which would satisfy the exempt requirements for installation 
of a demountable as per SEPP (Educational Establishments and Child 
Care Facilities) 2017.  

9.7.2018 Council wrote to the applicant asking for them to address all issues 
raised in Council’s letter dated 7.5.2018 

17.9.2018 Applicant provided a letter of response to address all the issues raised in 
Council’s letter of 7.5.2018. 

19.10.2018 As a Crown application, Council provided draft conditions for review to 
the applicant. 

23.10.2018 Applicant provided written agreement to proposed conditions. 
 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 
 State Environmental Planning Policy No 55—Remediation of Land 
 State Environmental Planning Policy (Infrastructure) 2007 
 State Environmental Planning Policy (Educational Establishments and Child Care 

Facilities) 2017 
 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017  
 State Environmental Planning Policy (Coastal Management) 2018 
 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 Leichhardt Local Environmental Plan 2013 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land–  
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works.  
 
The site has not been used in the past for activities which could have potentially 
contaminated the site. It is considered that the site will not require remediation in accordance 
with SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy (Infrastructure) 2007  
 
State Environmental Planning Policy (Infrastructure) 2007 requirements for schools have 
been repealed and replaced by requirements within State Environmental Planning Policy 
(Educational Establishments and Child Care Facilities) 2017. 
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5(a)(iii) State Environmental Planning Policy (Educational Establishments and 
Child Care Facilities) 2017 
 
State Environmental Planning Policy (Educational Establishments and Child Care Facilities) 
2017 states that the zoning of the site being SP2 – Infrastructure is a prescribed zone.  In 
accordance with clause 35(1) development for the purpose of a school may be carried out by 
any person with development consent on land in a prescribed zone.  The works are not 
exempt development as a portable classroom must be more than 5 metres from a boundary 
adjoining a residential zone to classify as exempt development and the proposed classroom 
is within 3.5m of a boundary. 
 
Clause 35(6) requires the consent authority to take into consideration the design quality 
principles listed in schedule 4 and whether the development enables the use of school 
facilities to be shared with the community.  The installation of a demountable building would 
not alter the school’s existing ability to be shared with the community.  The proposed 
demountable is not considered contrary to the requirements of schedule 4 given that it has 
the ability to be removed and is therefore not a permanent fixture. 
 
The proposed demountable building is considered acceptable with regard to the aims and 
requirements of the Educational Establishments and Childcare Facilities SEPP. 
 
5(a)(iv) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 
2017 
 
The application was referred to Council’s Landscape Officer who advised the following: 
 

 The tree is a mature Eucalyptus spp. (possible E. deanei—Flooded Gum). 
 A wound was observed on the lower trunk. White mycelium was observed and 

suspected to be Armillaria. 
 The upper canopy was observed to be thinning out with die back present (possibly as 

a result of the fungal infection?). 
 The tree is unlikely to recover. 
 There are no other locations on site to facilitate installation of a new classroom. 
 The site has significant existing canopy coverage therefore, replacement planting is 

not feasible. 
 
Given the above, removal is supported. 
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Figure 4: Picture of tree proposed to be removed with No.28 

Gallimore Avenue behind it 
 
5(a)(v) State Environmental Planning Policy (Coastal Management) 2018 
 
The SEPP (Coastal Management) 2018 maps do not include the site therefore the Coastal 
management SEPP is not applicable.   
 
5(a)(vi) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005 
 
An assessment has been made of the matters set out in Division 2 Matters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is acceptable with regard to 
the requirements of the SREP and would not have any significant adverse impacts with 
regard to the SREP.  
 
5(a)(vii) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
 Clause 1.2 – Aims of the Plan 
 Clause 2.3 – Zone objectives and Land Use Table 
 Clause 2.7 – Demolition Requires Development Consent  
 Clause 4.4 – Floor Space Ratio 
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 Clause 4.5 – Calculation of floor space ratio and site area 
 Clause 5.10 – Heritage Conservation 
 Clause 6.1 – Acid Sulphate Soils 
 Clause 6.2 – Earthworks 
 Clause 6.4 – Stormwater management 
 

The following table provides an assessment of the application against the development 
standards: 
 
Standard (maximum) Proposal % of non 

compliance 
Compliances 

Floor Space Ratio 
Permitted: 1:1 
 (4,500m2)  

0.33:1 
1506m2 

N/A Yes 

 
The following provides further discussion of the relevant issues: 
 
5.10 – Heritage Conservation 
The site is listed as a Local Heritage Item 461 Nicholson Street Public School, including 
interiors.  The statement of significance for the site is as follows: 
 
The Nicholson Street Public School was built in 1882 in a formal, classically inspired manner 
by W.E Kemp.  Designed in the Victorian Free Classic style, the entrance porch has a 
classical pediment and columns and separates the two main masses of buildings, the 
classrooms and the office.  The overall building has simple shapes and classical detailing 
such as the coursed smooth sandstone walls on a rusticated based and attached pilasters 
dividing the building into bays.  The building makes a positive contribution to the streetscape 
and reflects the importance of the school in a residential area. 
 
Council’s heritage advisor advised the following: 
 
The location of the demountable will not have any adverse impact on the 1882 sandstone 
school building as the proposed demountable is to be located a considerable distance from 
the 1882 building on the school site.  The demountable will be visible from the rear yard of 
the adjacent heritage item, however as a small single storey building, the demountable is not 
considered to have adverse heritage impacts on the adjacent heritage item. 
 
6.4 – Stormwater management 
The application was referred to Council’s engineers for comment who advised the following: 
 
The proposal includes OSR in lieu of OSD however calcuations supported in the proposed 
PSD rate and OSR volumes have not been provided. In this regard the OSR volume is 
insufficent to meet the requirements of Leichhardt DCP2013 Section E1.2.3. 
 
Council’s engineers have recommended conditions to meet the requirements accordingly. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
‐ Draft State Environmental Planning Policy - Environment 
 
The proposal raises no issues with regard to the draft SEPP Environment. 
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
Part Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes  
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
B3.1 Social Impact Assessment  No 
B3.2 Events and Activities in the Public Domain (Special Events)  N/A 
  
Part C   
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition N/A 
C1.3 Alterations and additions N/A 
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.5 Corner Sites N/A 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking No 
C1.12 Landscaping Yes 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management Yes 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and 
Rock Walls 

N/A 

C1.20 Foreshore Land  
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
Suburb Profile  
C2.2.2.2 East Balmain Distinctive Neighbourhood and Eastern 
Waterfront sub area (C2.2.2.2(a)) 

No 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  N/A 
C3.2 Site Layout and Building Design  N/A 
C3.3 Elevation and Materials  N/A 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  N/A 
C3.6 Fences  N/A 
C3.7 Environmental Performance  N/A 
C3.8 Private Open Space  N/A 
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C3.9 Solar Access  Yes 
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones N/A 
C4.2 Site Layout and Building Design N/A 
C4.3 Ecologically Sustainable Development Yes 
C4.4 Elevation and Materials N/A 
C4.5 Interface Amenity Yes 
C4.6 Shopfronts N/A 
C4.7 Bulky Goods Premises  N/A 
C4.8 Child Care Centres  N/A 
C4.9 Home Based Business  N/A 
C4.10 Industrial Development N/A 
C4.11 Licensed Premises and Small Bars N/A 
C4.12 B7 Business Park Zone N/A 
C4.13 Markets  N/A 
C4.14 Medical Centres  N/A 
C4.15 Mixed Use N/A 
C4.16 Recreational Facility  N/A 
C4.17 Sex Services Premises N/A 
C4.18 Vehicle Sales or Hire Premises And Service Stations  N/A 
C4.19 Vehicle Repair Station N/A 
C4.20 Outdoor Dining Areas  N/A 
C4.21 Creative Industries N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management Yes 
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  N/A 
D2.4 Non-Residential Development  Yes 
D2.5 Mixed Use Development  N/A 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management  No 
E1.1 Approvals Process and Reports Required With Development 
Applications  

 

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management   
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  No 
E1.2.4 Stormwater Treatment  Yes 
E1.2.5 Water Disposal  Yes 
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
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E1.2.7 Wastewater Management  N/A 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food  
Section 1 – Food   
F1.1 Food Production  N/A 
F1.1.3 Community Gardens N/A 
  
Part G: Site Specific Controls  
Old Ampol land, Robert Street N/A 
Jane Street, Balmain N/A 
Old Balmain Power Station N/A 
Wharf Road Birchgrove N/A 
Anka Site – No 118-124 Terry Street Rozelle N/A 
233 and 233A Johnston Street Annandale N/A 
  
 
The following provides discussion of the relevant issues: 
 
B3.1 - Social Impact Assessment 
Table B1 requires a social impact statement to be provided for an Educational 
Establishment.  No social impact statement has been provided.  However, the table does not 
specify whether a social impact statement is actually required for an existing educational 
establishment that is being expanded or just for a newly established educational 
establishment.  It is considered in this instance that a social impact statement is not required.  
The school is existing and an additional classroom will allow the school to cater for up to 25 
additional children and an additional teacher, noting that the Department of Education has 
identified the demand for additional school spaces in the local area.  The school has been 
long established, the additional classroom and hence additional children attending the 
school is considered to have a positive social impact within the local community.  The 
proposal is considered acceptable with regard to the objectives of B3.1 – Social Impact 
Assessment. 
 
C1.4 - Heritage Conservation Areas and Heritage Items 
Although a demountable building is not considered ideal within a conservation area and 
within a site listed as a heritage item it is a temporary building and can be removed or 
potentially replaced with a more sympathetic building in time.  As discussed above under 
5(a)(vii) within the heritage conservation heading the demountable is not considered to have 
an adverse impact on the buildings of heritage significance existing on the site.  The 
proposal is therefore considered acceptable with regard to the objectives of C1.4 – Heritage 
Conservation Areas and Heritage Items. 
 
C1.11 – Parking 
Table C4 – General Vehicle Parking Rates requires the following for educational 
establishment non-tertiary: 

 Minimum of 1 space per 4 staff and pick up/drop off facility for parents/carers.  
 Maximum 1 space per 2 staff and pick up/drop off facility for parents/carers. 

 
The site currently provides no formalised parking however there is a driveway crossover for 
deliveries from Nicholson Street.  The proposed demountable classroom would result in one 
additional teacher.  Given that there is no existing on-site parking for existing staff, one 
additional teacher utilising on street parking in the surrounding area is not considered to 
have any significant impact on availability of on-street parking.  It is noted that much of the 
immediately surrounding street parking is permit parking or a maximum of 2 hours.  It is 
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noted that there are pick up/drop off zones on the street and it is assumed that many 
children, being local would walk to school. 
 
No provision of parking given it is a continuation of an existing situation is considered 
acceptable in this instance. 
 
C2.2.2.2 Balmain East Distinctive Neighbourhood 
The proposed demountable classroom does not comply with controls C6 and C13 as it is not 
consistent in architectural style and materials however it is a demountable building and is not 
a permanent structure.  Controls C9 and C16 also require mature trees to be maintained.  
Given that the tree to be removed is not in good health as previously discussed above under 
5(a)(iv) its removal is considered acceptable in this instance. 
 
C4.5 Interface Amenity 
The proposed demountable complies with control C2a which requires a minimum 3m 
setback at ground floor where a site adjoins land in a residential zone.  The proposed 
demountable also complies with solar access controls as required by C8.  A condition is 
recommended with regard to light spill in accordance with C11 requiring the lights to be 
turned off in the demountable overnight.  The proposal is also considered acceptable with 
regard to privacy requirements in C15 as there are no windows on the south east elevation 
facing the properties that are closest to the demountable. 
 
Overall, the proposed demountable is considered acceptable with regard to interface 
amenity. 
 
Section 1 – Sustainable Water and Risk Management and E1.2.3 - On-Site Detention of 
Stormwater 
As discussed previously under 5(a)(vii) within the stormwater management heading, 
conditions have been recommended to satisfy Council’s stormwater requirements. 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e) The suitability of the site for the development 
 
The site is zoned SP2 Infrastructure - Educational Establishment.  Provided that any adverse 
effects on adjoining properties are minimised, this site is considered suitable to 
accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(f) Any submissions 
 
The application was notified in accordance with Part A of the Leichhardt Local Environmental 
Plan 2013 for a period of 14 days to surrounding properties.  A total of two submissions were 
received.  It is noted that one of the submissions which was emailed to Council states that it 
represents three properties however no signatures of the other property owners have been 
provided. 
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
Issue:  Object to increased noise levels during construction and due to increased 

number of students in a condensed area which will increase noise levels. 
Comment:  Construction noise will be limited given the demountable building will be 

transported to the site already built.  Cutting down the tree is not anticipated 
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to take a long time.  The objectors site backs onto a school, it is anticipated 
that there would be noise from children at a school however an additional 25 
children is not considered to make any significant difference in noise levels.  It 
is noted that the proposed demountable building is located approximately 
35m from the objector’s property. 

 
Issue:  Increased noise from classrooms during the day. 
Comment: The classroom has been reorientated so that no windows  face the Gallimore 

and Brett Avenue properties which are the closest properties to the 
demountable.  It is expected that there would be some noise given it is a 
school however it is assumed that the teacher would control the noise levels 
of the students in the classroom to a reasonable level. 

 
Issue: Increased traffic on Nicholson Street with additional students.  It is difficult to 

park in the Nicholson Street and the surrounding areas currently.  Parking 
around the school is already at capacity. 

Comment: It is noted that all the objectors have off street parking spaces.  There is 
permit parking in surrounding streets.  There are already allocated pick 
up/drop off zones for parents.  An additional up to 25 students whom 
generally live locally and some of which will walk are not considered to have 
any significant impact on traffic and parking in the surrounding streets. 

 
Issue: Mitigate the effects of the larger school population with pedestrian markings 

and timed parking restrictions in Brett Avenue and Gallimore Avenue. 
Comment: The application was referred to Council’s engineers who did not raise any 

issue in this regard.  This is considered a separate issue to a demountable 
building within the school allowing for an additional 25 students.  Residents 
can apply to Council’s Footpaths, Roads, Traffic and Stormwater Section to 
seek application of additional parking permit areas and pedestrian safety 
measures. 

 
Issue: Object to demountable classroom and removal of 20m tree.  Propose that the 

classroom be relocated adjacent to Clifton Street. 
Comment: The tree is in poor condition and would likely need to be removed in the future 

regardless.  The school has identified the location as being most appropriate 
with regards to the needs of the school with particular regard to play areas. 

 
Issue:  Harm to native animals due to removal of tree. 
Comment: As discussed above under 5(a)(iv) the tree is in poor condition and would 

likely need to be removed in due course whether the demountable was 
proposed or not.  It is noted that there are other trees within the school 
grounds. 

 
Issue: The removal of the tree and its replacement with a demountable represents a 

significant loss of amenity with regard to views from the rear gardens.  The 
development would block light and replace green views. 

Comment: The demountable is a minimum of 3.5m from the school boundary and is 
therefore not considered to block light.  There are no controls with regard to 
retaining general outlook views however given the demountable is single 
storey and setback from the boundary it is considered an acceptable location. 

 
Issue:  Overshadowing of 28 Gallimore 
Comment: The demountable will result in some overshadowing in the afternoon of 28 

Gallimore, most notably at 3pm.  However, the solar access retained will 
comply with Council’s solar access requirements for east west facing 
properties being: 
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 a minimum of 2 hours solar access to main living room glazing for a 
minimum of two hours between 9am and 3pm during the winter solstice; 

 Ensure solar access is retained for two and a half hours between 9am and 
3pm to 50% of the total area (adjacent to living room) during the winter 
solstice. 

Shadows will fall at 3pm over the kitchen window and stairwell window and 
part of the rear private open space courtyard.  However it is noted that the 
primary area of private open space is at the front of the property.   

 
Issue:  Increased rainwater runoff, reduced ground water retention 
Comment: Whilst there would be less ground water retention, the proposal includes on-

site retention of rainwater through the use of rainwater tanks. 
 
Issue: Increased overnight brightness and light reflection (the school leaves 

classroom lights on all night for security. 
Comment: The applicant has advised that the school will not leave lights on in the 

classroom at night.  A condition is recommended in this regard. 
 
Issue: Query whether increase in school enrolments is due to outside area students.   
Comment: It is up to the school on behalf of the Department of Education to allow 

appropriate enrolments.  This is not an issue Council has any control over.   
 
Issue:  Application form states cost of works is $20,000 which is implausible. 
Comment: The applicant has revised their cost of works to $200,000 and amended fees 

have been charged by Council accordingly. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
‐ Heritage Officer – proposal supported. 
‐ Development Engineer – proposal supported subject to conditions. 
‐ Landscape – proposal supported subject to conditions. 
‐ Building – proposal supported subject to conditions. 

 
6(b) External 
 
The Development Application was not required to be referred to any external body for 
comment in terms of the assessment.  
 
However as the applicant is Department of Education (the Crown), Section 4.33 of the Act is 
applicable (see below).  In accordance with the provisions of Section 4.33(1)(b) Council 
wrote to the Applicant and advised of the recommended conditions.  
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4.33 Determination of Crown development applications 
 
(1) A consent authority (other than the Minister) must not: 
(a) refuse its consent to a Crown development application, except with the approval of 
the Minister, or 
(b) impose a condition on its consent to a Crown development application, except with 
the approval of the applicant or the Minister. 
(2) If the consent authority fails to determine a Crown development application within the 
period prescribed by the regulations, the applicant or the consent authority may refer the 
application: 
(a) to the Minister, if the consent authority is not a council, or 
(b) to the applicable regional panel, if the consent authority is a council. 
(2A) A Crown development application for which the consent authority is a council 
must not be referred to the Minister unless it is first referred to the applicable regional 
panel. 
(3) An applicable regional panel to which a Crown development application is referred 
may exercise the functions of the council as a consent authority (subject to subsection 
(1)) with respect to the application. 
(4) A decision by a regional panel in determining a Crown development application is 
taken for all purposes to be the decision of the council. 
(5) If an applicable regional panel fails to determine a Crown development application 
within the period prescribed by the regulations, the applicant or the panel may refer the 
application to the Minister. 
(6) The party that refers an application under this section must notify the other party in 
writing that the application has been referred. 
(7) When an application is referred under this section to an applicable regional panel or 
the Minister, the consent authority must, as soon as practicable, submit to the panel or 
the Minister: 
(a) a copy of the development application, and 
(b) details of its proposed determination of the development application, and 
(c) the reasons for the proposed determination, and 
(d) any relevant reports of another public authority. 
(8) An application may be referred by a consent authority or applicable regional panel 
before the end of a relevant period referred to in subsection (2) or (5). 
 

In correspondence dated 23 October 2018 from the Department of Education, Council was 
advised that the Applicant accepts the draft conditions of approval.  Therefore, approval 
subject to the recommended conditions may be granted by the consent authority. 
 

7. Section 7.11 Contributions (previously Section 94) 
 
The following developer contributions plans are applicable within the previous Leichhardt 
Local Government area: 
 

 Developer Contributions Plan No.1 – Open Space and Recreation 
 Developer Contributions Plan No.2 – Community Facilities and Services 
 Leichhardt Developer Contributions Plan – Transport and Access 

 
With regard to the Open Space and Recreation plan the Principles state as follows: 
 
The key principles, which underpin the levying of new development for increased or 
improved open space and recreation facilities, within the LGA are: 
 

1. The occupation of the expected new development by employees or residents will 
generate an increased demand for open space and recreation (OS&R) facilities 
within the LGA; and 
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2. The developers of these additional developments should contribute towards 
increased and/or improved public facilities within the LGA, to ensure that the current 
quality and quantity of public OS&R facilities, as a shared equity, is sustained. 

 
With regard to the Community Facilities and Services plan the Principles state as follows: 
 
The key principles that underpin the levying of new development for increased or improved 
community facilities and services within the LGA are: 
 

1. The occupation of the expected new development by employees or residents will 
generate an increased demand for community facilities and services within the LGA; 
and 

2. The developers of these additional developments should contribute towards 
increased and/or improved public facilities within the LGA to satisfy the needs 
generated by these developments. 

 
With regard to the Transport and Access plan the development to which this plan applies is 
as follows: 
 
Leichhardt Council intend to levy all development in the local government area which creates 
the potential for an increase in population or trip generation.  Development includes 
subdivision, new dwellings, increased commercial and industrial floorspace and increased 
intensity of usage or employment in retail, commercial and industrial purposes. 
 
The proposal is for a demountable classroom which has the potential to be a temporary and 
removable classroom.  It is anticipated that one additional teacher would be employed.  It is 
considered that a school essentially provides for open space and recreation as well as 
community facilities and services and therefore should not be levied for these.  The school is 
not a commercial, industrial or retail use and therefore does not meet the definition of 
development in the transport and access plan.  Additionally, it is anticipated that most 
vehicular trips generated are by local residents dropping their children to and collecting from 
school. 
 
Accordingly, Section 7.11 contributions are not payable for the proposal.  
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013. The development will not result in any significant impacts on the amenity of adjoining 
premises and the streetscape.  The application is considered suitable for approval subject to 
the imposition of appropriate conditions. 
 

9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council, as 
the consent authority pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No: D/2018/77 for 
installation of demountable classroom and tree removal at Nicholson Street Public 
School, 21 and 23 Nicholson Street, Balmain East subject to the conditions listed in 
Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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