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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA 201700488.01
Address 44 – 46 Princes Highway, St Peters 
Proposal Section 4.55 (1a) Application to modify development consent no. 

201700488, to remove condition 1a of the consent.  
Date of Lodgement 29 June 2018
Applicant David Macready 
Owner Angus Property & Development PTY LTD 
Number of Submissions Twelve (12) 
Value of works $12,248,239.00 
Reason for determination at 
Planning Panel 

Application seeks consent to remove a condition previously 
imposed by the Inner West Local Planning Panel and number of 
submissions

Main Issues Overshadowing, Visual outlook, Character of Development 
Recommendation Approval  

Subject Site:   Objectors:   

Notified Area:    Note:  Some submissions were received from 

properties outside of the map area. 
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1. Executive Summary 

 
This report concerns a modification application for DA 201700488, 44 – 46 Princess 
Highway, St Peters. In particular this modification application seeks consent for the removal 
of design change condition 1a from the consent. This condition was implemented by the 
Inner West Local Planning Panel upon determination of the original development application 
on the 18 April 2018. In response to public notification twelve (12) submissions were 
received.  

This condition requires the applicant to delete the living room and dining room of unit 4.01 of 
building B and delete the bedroom of unit 4.02 also of building B. It then requires the 
remainder of the dwellings 4.01 and 4.02 to be amalgamated to form one dwelling.  

As part of this modification application the applicant has undertaken additional visual outlook 
assessments, provided additional shadow diagrams and completed a comprehensive 
assessment of the potential amenity impacts that may result from acceptance of the 
development in its original form, while also assessing the development against the amenity 
outcomes that result from the implementation of condition 1a.  

This documentation and assessment has highlighted that implementation of condition 1a will 
result in minimal amenity improvements for neighbouring dwellings. The applicant has 
satisfactorily outlined that implementation of condition 1a provides minimal improvement to 
the solar access of neighbouring rooftop terraces, provides minimal improvement to visual 
outlook and results in a building form inconsistent with that emerging within the locality. For 
these reasons and the reasons outlined within the assessment report below, it is 
recommended that condition 1a be removed from the consent.  
 

2. Proposal 
 
An application pursuant to Section 4.55 of the Environmental Planning and Assessment Act 
1979, as amended, seeks approval for the removal of condition 1a from the development 
consent.  
 

This condition requires the applicant to undertake the following design changes prior to the 
issuing of any construction certificate:  

1a.  Prior to lodging any Construction Certificate application amended plans are to be 
submitted to and approved by Council’s Development Assessment Manager 
indicating the following design changes:  

(i)  The southern (side boundary setback of the upper level of Building B being 
increased with the deletion of the living room and dining room of unit 4.01 and 
the deletion of the bedroom of unit 4.02  

(ii) The remainder of the dwellings 4.01 and 4.02 being amalgamated to form one 
dwelling (i.e the upper level of Building B will contain a total of 2 dwellings).  

(iii) The newly created setback area is to be maintained as non-trafficable roof or 
a passive green roof. Any new windows shall have a minimum sill height of 
1.6m meters above floor level.  

 
This condition was implemented as part of the Inner West Local Planning Panel 
determination issued on the 18 April 2018, as such only the Local Planning Panel has the 
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authority to remove the condition from the consent.  Pictures 1, 2 and 3 below detail on plan 
what elements of Building B are required to be removed by condition 1a.  

 
Picture 1 – Floor Plan -  indication of Building B elements required to be deleted by condition 1a of the consent.  

 

 
Picture 2 – East Elevational Plan - indication of Building B elements required to be deleted by condition 1a of the 
consent.  
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Picture 3 – South Elevational Plan - indication of Building B elements required to be deleted by condition 1a of 
the consent.  

 

3. Site Description 
 
The site is known as 44-46 Princes Highway and 3 Barwon Park Road and is located on the 
western side of Princes Highway, between Barwon Park Road and Campbell Road, St 
Peters. The site contains the lots legally described as Lot 1 in Deposited Plan 181290 and 
Lot 1 in Deposited Plan 1111834. The combined site has a frontage of 23.51 metres to 
Princes Highway, a rear frontage of 25.36 metres to Barwon Park Road and has a combined 
area of approximately 1,187sqm. 

The property at No. 44-46 contains a 2 storey warehouse building fronting Princes Highway 
which has suffered extensive fire damage.  Vehicular access to this property is provided by a 
vehicular crossing to the Princes Highway and a rear access handle to Barwon Park Road. 
The property at No. 3 Barwon Park Road contains a 4 storey warehouse building which is 
substantially intact and vehicular access to this site is provided from Barwon Park Road. 

The area is generally characterised by mixed use commercial/residential development to the 
north and south of the site, warehouse buildings to the west of the site opposite Princes 
Highway which are approved for redevelopment and to the east of the site is Sydney Park.  

The site is adjoined by No. 38-42 Princes Highway to the north which is currently a site 
under construction for a mixed use commercial/residential development. The site is adjoined 
by No. 62-80 Princes Highway which contains a 4 storey mixed use building and No. 19-23 
Crown Street which contains a 4 storey residential flat building. 
 

4. Background 
 
4(a)    Site history  
 
On 10 June 2014 Council received an application to demolish the existing building fronting 
Princes Highway and demolish part of the building fronting Barwon Park Road to construct a 
part 4 part 7 storey mixed use development containing 2 commercial tenancies and 47 
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dwellings with car parking and strata subdivide the premises. After a number of significant 
concerns were raised by Council this application was subsequently refused. 

On 6 October 2016 Council received an application to demolish existing structures and 
construct 2 new mixed use buildings containing 3 commercial tenancies and 47 dwellings 
with two levels of parking, lot consolidation and strata subdivision. After a number of 
significant concerns were raised by Council and this application was subsequently refused. 

On 12 May 2017 a Pre-DA was submitted seeking advice on a proposal to adaptively reuse 
the existing warehouse building at No. 3 Barwon Park Road, demolish the remainder of the 
buildings on the site and construct a 6 storey mixed use building containing 3 ground floor 
commercial tenancies, 41 dwellings and 27 car spaces.  Council provided Pre-DA advice 
that raised three main concerns, namely the permissibility of the proposal, the extent of the 
height non-compliance and the existence of a sixth storey. 

On 9 October 2017 the original development application (DA201700488) was submitted to 
Council, the application was granted conditional approval by the Inner West Local Planning 
Panel on the 18 April 2018. 

On 29 June 2018 the current 4.55 modification application was submitted to Council.  

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 and 4.55 of the Environmental Planning and Assessment Act 1979.  
Section 4.55(2) of the Environmental Planning & Assessment Act 1979 states that “a 
consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if:” 
 
S4.55(2) Provision Performance Compliance

(a) it is satisfied that the development to 
which the consent as modified relates 
is substantially the same development 
as the development for which consent 
was originally granted and before that 
consent as originally granted was 
modified (if at all), and 

The proposed modification seeks 
approval for the removal of a design 
change condition. The modification 
does not alter the nature of the previous 
approval and ensures that the 
development remains substantially the 
same. 

Yes 

(b) it has consulted with the relevant 
Minister, public authority or approval 
body (within the meaning of Division 
4.8) in respect of a condition imposed 
as a requirement of a concurrence to 
the consent or in accordance with the 
general terms of an approval 
proposed to be granted by the 
approval body and that Minister, 
authority or body has not, within 21 
days after being consulted, objected 
to the modification of that consent, 
and 

The concurrence of any other public 
authority is not required. 

N/A 

(c)  it has notified the application in 
accordance with: 

(i). the regulations, if the regulations 
so require, or 

(ii). development control plan, if the 

The proposal has been notified as 
required between  9 July 2018 and 31 
July 2018. 

Yes 



Inner West Local Planning Panel ITEM 5 
 

 PAGE 196 

consent authority is a council that has 
made a development control plan that 
requires the notification or advertising 
of applications for modification of a 
development consent, and 

(d)  it has considered any submissions 
made concerning the proposed 
modification within the period 
prescribed by the regulations or 
provided by the development control 
plan, as the case may be. 

Twelve (12) submissions have been 
received, matters raised within the 
submissions have been considered and 
responded to below. 

Yes 

 
5(a)   Section 4.15(1) Considerations  
 
5(a)(i)  Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 

 State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development; 

 Marrickville Local Environmental Plan 2011; and 
 Marrickville Development Control Plan 2011. 

 

a) 5(a)(ii) State Environmental Planning Policy No 65—Design Quality of 
Residential Apartment Development  

 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). The original 
development application was assessed against the provisions of SEPP 65 and was outlined 
to largely achieve compliance. The current modification seeks consent for the development 
to continue with the original design and does propose to vary the pervious assessment, 
therefore a new assessment against the provisions of SEPP 65 is not warranted in this 
instance.   

 
b) 5(a)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 

 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 

(i) Clause 1.2 - Aims of the Plan 

(ii) Clause 2.3 - Land Use Table and Zone Objectives 

(iii) Clause 4.3 - Height of Buildings 

(iv) Clause 4.4 - Floor Space Ratio 

 
The following table provides an assessment of the application against the development 
standards. The proposed modification request to remove condition 1a from the consent, 
results in the development obtaining the following development standards:  
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Standard (maximum) Proposal % of non- compliance Complies 

Floor Space Ratio 

2.7:1 

 

2.7:1 

 

N/A 

 

Yes 

Height of Building 

17 metres 

 

19.6 metres 

 

2.6 metres or 15.2% 

 

No 

 
A maximum building height of 17 metres applies to the property known as 3 Barwon Park 
Road (portion of the development subject to the current modification application) under 
Clause 4.3 of MLEP 2011. Should the modification application to remove design change 
condition 1a be supported then highest point of the building on No. 3 Barwon Park Road will 
be 19.6 metres which results in a variation of 2.6 metres or 15.2%. 

The current application has been lodged as a 4.55 modification, as such the applicant is not 
required to submit a clause 4.6 objection to vary development standards.  

 

Picture 4 - Non-compliance with overall heights shown in light orange, portion of the development subject to this 
modification application has been highlighted with a red cloud. 

This variation was previously proposed under the original development application and 
subject to a comprehensive clause 4.6 objection and assessment from Council Officers. The 
following comments (in summary) for why such a variation may be acceptable have been 
presented:  

 The building height is consistent with the desired future character and responds 
appropriately to the particular circumstances of the site, including topography 
and retention of significant heritage building; 

 It has been demonstrated that the development ensures that adjoining residential 
development and public areas continue to receive satisfactory exposure to sky 
and sunlight. The shadow diagrams demonstrate compliance with Council’s 
overshadowing controls; 

 The development provides an appropriate transition in built form and land use 
intensity, noting that the development complies with the FSR development 
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standard relating to the site, and the development provides a compliant built form 
along all boundaries. 

 The area of non-compliance is set in behind the external alignment of the 
building and this assists in ensuring an appropriate streetscape presentation and 
minimising impacts. In addition, given the location of the non-compliance, the 
proposal remains compatible in height with the neighbouring buildings when 
viewed from the public domain. 

 As a result of the siting and location of the areas of non-compliance and in 
minimising impacts on the street, character and neighbours, the proposal is 
consistent with the objectives of the standard.  

 The proposal retains the façade of the building fronting onto Barwon Park Road, 
which is desirable from a planning, streetscape and heritage point of view.  

 The height of the non-compliance is the result of retaining the floor to ceiling 
heights of the existing warehouse and basement level, to ensure is adaptive re-
use. The floor to ceiling heights of the existing warehouse are 3.43m, compared 
to 3.1m for new construction, which adds 990mm to the building height. The 
basement level is above ground at the southern end to provide vehicular entry. 
This also increases the height.  

 The site portion with a 17m height limit has an adjacent 20m height limit on two 
sides and that the approved development utilises the 20m height limit for only a 
small portion of the site.  

 
The variation was assessed by the panel previously and generally supported, subject to the 
imposition of design change condition 1a. The rationale for the imposition of the design 
change condition 1a by the panel is outlined at a later stage of this report.  

 
5(b)    Draft Environmental Planning Instruments 
 
Draft Environment SEPP 
The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of our natural environment. The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until the 31 January 2018. The EIE outlines changes to occur, implementation 
details, and the intended outcome. It considers the existing SEPPs proposed to be repealed 
and explains why certain provisions will be transferred directly to the new SEPP, amended 
and transferred, or repealed due to overlaps with other areas of the NSW planning system.  
This consolidated SEPP proposes to simplify the planning rules for a number of water 
catchments, waterways, urban bushland and Willandra Lakes World Heritage Property. 
Changes proposed include consolidating the seven existing SEPPs including Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development would be consistent with the intended requirements within the Draft 
Environment SEPP.  
 
5(c)    Development Control Plans 
 
The application has been assessed against the relevant provisions of Marrickville 
Development Control Plan 2011. This assessment is provided below under section 5(e) of 
the report.   
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5(d)    Previous Decision of the Panel  
 
Upon determination of the original development application (DA201700488) the Inner West 
Local Planning Panel provided the following rationale to accompany the determination as to 
why condition 1a was incorporated into the consent: 
The building exceeds the 12m height of buildings development standard contained in clause 
4.3 of Marrickville Local Environmental Plan 2011. In its current for the additional height will 
result in increased overshadowing of the roof terraces of apartment 29 and will impact upon 
the outlook of apartments 28 and 29 of the adjoining “Parkside Apartments”. The height 
exceedance results from the retention of the existing warehouse building and its existing 
floor to ceiling heights.  
The Panel finds that due to the above impacts the extend of the variation cannot be 
supported, however a modified proposal with a greater upper level setback from the 
southern boundary would mitigate these impacts to an acceptable level and provide and 
appropriate transition consistent with the height limits in the Barwon Park Precinct as 
contained within the Marrickville Development Control Plan 2011.  
These considerations are fundamental to the Panel’s decision to support the proposal.  
Accordingly the Panel supports the findings contained in the Assessment Report subject to 
the following additional condition (with any consequential amendments to the other 
conditions):  
1a.  Prior to lodging any Construction Certificate application amended plans are to be 

submitted to and approved by Council’s Development Assessment Manager 
indicating the following design changes:  
(i)  The southern (side boundary setback of the upper level of Building B being 

increased with the deletion of the living room and dining room of unit 4.01 and 
the deletion of the bedroom of unit 4.02  

(ii) The remainder of the dwellings 4.01 and 4.02 being amalgamated to form one 
dwelling (i.e the upper level of Building B will contain a total of 2 dwellings).  

(iii) The newly created setback area is to be maintained as non-trafficable roof or 
a passive green roof. Any new windows shall have a minimum sill height of 
1.6m meters above floor level.  

 
5(e)    Response to Panel Concerns  
 
From the rationale above it is determined that the Panel has five areas of concern regarding 
the height variation for the site known as 3 Barwon Park Road. These concerns are:  
1.  Increased overshadowing for the roof terrace of unit 29  
2. That the proposed non-compliance would impact upon the outlook of units 28 and 29 

of the adjoining Parkside Apartments  
3. That increasing the side boundary setbacks would mitigate any potential impacts  
4. That reducing the height would provide an appropriate transition height within the 

Barwon Park Precinct  
5. That privacy needs require new windows with a minimum sill height of 1.6m  
 
As part of the modification application the applicant has submitted additional documentation 
and information which addresses and assess the concerns from the panel. This 
documentation has been utilised in the following assessment of each of the concerns raised 
by the Panel under the previous determination:  
 
1.  Increased overshadowing for the roof terrace of apartment 29  
Shadow diagrams submitted as part of this modification application are attached below 
under pictures 5 – 7 and detail solar access to the neighbouring roof top terraces of the 
neighbouring unit 28 and 29 at 9am, 10am, 1pm, 2pm and 3pm. 
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The development as a whole results in increased overshadowing to the private roof terraces 
of  neighbouring units directly to the south of Building B. However shadow diagrams 
provided within pictures 5 -7 below detail any direct/additional impacts of solar access loss 
through the removal of condition 1a.  
 
It must be noted that each neighbouring unit with a roof top terrace is provided with 
balconies off the principal living areas, and enjoy an additional area of private open space in 
the form of a roof terrace. The roof terraces of units these measure a total area of, 76sqm 
and 80sqm respectively and therefore have a large catchment area for solar access. As 
none of these terraces have living rooms directly adjoining, the roof terraces are considered 
to be a secondary outdoor living space.  
 
As detailed within the pictures below the removal of condition 1a results in a further loss of 
solar access to the roof top terrace of the neighbouring unit 29 at 9am. By 10am the terrace 
obtains a significant proportion of the space with direct solar access and by 1pm the roof top 
terrace enjoys almost full solar access, this is continued for 2pm. At 3pm a portion of the 
terrace is overshadowed however this overshadowing results from the balustrading of the 
terrace and other portions of the approved development. 
 
Under section 2.7.3 of the 2011 Marrickville DCP developments must ensure a minimum of 
two hours solar access between 9am and 3pm on 21 June for neighbouring principle areas 
of open space. The shadow diagrams indicate that the roof terrace of the neighbouring unit 
29 will continue to receive solar access over a minimum of 50% of the total area between 
11:00am and 3:00pm, thus complying with Council’s controls. The extent of overshadowing 
caused by the portion of the development that varies from the height development standard 
does not significantly contribute to the overshadowing. 
 
In this instance continuation of condition 1a is expected to result in minimal solar access 
improvements to neighbouring roof top terraces and is recommended for removal.  
 

Picture 5 – Extent of shadow cast by height variation detailed in orange – image to the left is solar access for 
neighbouring roof top terraces at 9am, image to the right is solar access for neighbouring roof terraces at 10am  
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Picture 6 – Extent of shadow cast by height variation detailed in orange – image to the left is solar access for 
neighbouring roof top terraces at 1pm, image to the right is solar access for neighbouring roof terraces at 2pm  

 

Picture 7 – Extent of shadow cast by height variation detailed in orange – image details solar access to 
neighbouring roof top terraces at 3pm.  

2. That the proposed non-compliance would impact upon the outlook of apartments 28 
and 29 of the adjoining Parkside Apartments  

 
As part of the current modification application the applicant has commissioned an 
assessment on the likely impacts of the development on visual outlook of neighbouring units. 
The results of this assessment are attached below displayed by pictures 8 – 10. These 
pictures outline three different building envelopes. Picture 8 details a building envelope fully 
compliant with Council’s controls. Picture 9 details an envelope sought by the applicant as 
part of this modification application and picture 10 details the building envelope conditioned 
previously by the Inner West Local Planning Panel. Photos used within this envelope 
analysis were taken during the course of the original development application assessment, 
from the rooftop terrace of the neighbouring unit 28 at 19-23 Crown Street “Parkside 
Apartments”. 
 
Analysis of this new information highlights that there is minimal outlook improvements for the 
occupants of unit 28 between the three schemes and that the imposed condition does not 
reasonably improve the unit 28 outlook. A review of the submitted imposed envelopes 
instead outlines that under the envelope requested by the applicant (through the removal of 
condition 1a) a small portion of outlook onto the tree tops of Sydney Park is lost. This extent 
of outlook loss is minor and not considered to be significant.  
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In this instance Unit 28 is able to retain outlook over the top of unit 29 and maintains an 
outlook to trees of Sydney Park, Randwick, Alexandria and Mascot (detailed in picture 11 
below). As such the rooftop terrace does not lose all outlook currently obtained, instead it 
only loses outlook currently obtained from a site that has not yet been developed.     
The submitted outlook assessment adequately details that the imposed condition will result 
in minimal improvement to the outlook of neighbouring units. This outlook assessment has 
also adequately demonstrated that the removal of this condition will result in substantially the 
same building envelop and with very minor reductions to visual outlook of neighbouring 
units. Continuation of condition 1a on the grounds that acceptance of the non-compliance 
would impact upon the outlook of apartments of 28 has been adequately disproven. As such 
the condition is recommended for removal. 
 

 
Picture 8 – View north east from the roof terrace at unit 28 – showing a permissible development envelope 

 
Picture 9 – View north east from the roof terrace at unit 28 – showing the requested building envelope sought by 
this modification application.   
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Picture 10 – View north east from the roof terrace at unit 28 – showing the building envelope conditioned by the 
Inner West Local Planning Panel.  
 

 
Picture 11 – Outlook from the roof terrace at unit 28 – showing the outlook obtained from the remainder of the 
rooftop terrace, when the subject development site is not considered.  
 
3. That increasing the side boundary setbacks would mitigate any potential impacts  
 
As outlined within points 1 and 2 above the increased side boundary setback is not 
considered to substantially mitigate potential impacts. This condition is acknowledged to 
provide improved solar access to the rooftop terrace of unit 29 located on the southern side 
of building B, however as discussed above this rooftop terrace is already compliant with 
Council’s controls for solar access. Given the roof top terrace is not readily accessible from 
the primary living areas and is secondary to the primary outdoor space located upon the 
floor below it is considered unreasonable to further restrict the development potential of the 
subject site for the purpose of greater solar access compliance to a space that has been 
assessed as receiving compliant solar access.  
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Additional information submitted by the applicant with regards to the potential impact of the 
development on the outlook of unit 28 has also adequately demonstrated to be minimal. With 
the neighbouring units able to obtain reasonable outlook over the boundaries of their own 
site.  
 
In this instance the applicant has provided sufficient justification and analysis to demonstrate 
that the increasing of the side boundary setback will substantially mitigate the impacts of the 
development.   
 
4. That reducing the height would provide an appropriate transition height within the 

Barwon Park Precinct 
 
The proposal (with the removal of condition 1a) incorporates a minimum side boundary 
setback of 3.1m to the neighbouring 19-23 Crown Street “Parkside Apartments” (currently at 
four storeys). This setback when viewed in the context of the street and in relation to 
neighbouring developments is considered to provide an appropriate opportunity for visual 
transition and development stepping. 
 
Analysis of picture 12 below highlights that the adjoining development at 36-42 Princes 
Highway known as “The Stacks” presents a building form taller than the subject site and 
situated on a nil boundary setback to the subject site. A review of the approved plans for this 
development (DA 201500495) has highlighted that the roof parapet of the adjoining building 
is approved at an RL of 36.710 while the lift over run is approved at RL 37.905. When 
compared to the requested RL of 34.59 for the subject sites roof, a difference of 1.12m in the 
developments height is clear. 
 
When read in context (like in picture 12 below) a distinct pattern of development stepping 
occurs. In this instance the nil boundary setback of “The Stacks” combined with the 
proposed 3.1m side boundary setback of the subject development next to / adjacent to 
“Parkside Apartments” ensures an appropriate visual balance and assists to transition the 
developments. It is considered that the current condition (which requires the subject site to 
increase the side boundary setback), would hinder this development transition and result in a 
development transition that is inconsistent with the locality.  

 

Picture 12 – Street view Context of the subject site in relation to neighbouring developments.  
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5. That privacy needs require new windows with a minimum sill height of 1.6m  
 
Analysis of the provided floor plan highlights that the development does not seek consent for 
the addition of any windows to the southern elevation. Instead the unit affected by condition 
1a incorporates a balcony, which measures 4m2. This balcony is identified to be more than 
18m from the edges of units 28 and 29 of the Parkside Apartments complex. This distance 
complies with the 18m recommendation in the Apartment Design Guidelines (ADG). In this 
instance the size of the proposed balcony combined with the 18m distance between 
buildings ensures minimal impacts of privacy loss. The proposed balcony is not large 
enough to become a significant primary entertaining area and likewise the nature of the unit 
as a 1 bedroom unit ensures that the premises is also unlikely to become a significant 
entertaining area. Instead noise and privacy impacts from the development are expected to 
be in-line with a residential dwelling.  
 
5(f) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(g)  The suitability of the site for the development 
 
The site is zoned B4 Mixed Use under MLEP 2011. Provided that any adverse effects on 
adjoining properties are minimised, this site is considered suitable to accommodate the 
proposed development, and this has been demonstrated in the assessment of the 
application. 
 
5(h)  Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the development in 
accordance with Council's Notification Policy. A total of twelve (12) submissions were 
received.  
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
Issue:  Loss of Privacy  
 
Comment: Impacts of privacy have been discussed above under section 5(e) of this report. 
An assessment of the potential privacy impacts have highlighted that that the proposal is 
compliant with the ADG requirements for separation and that the proposal does not seek to 
incorporate any windows along the elevation required to be removed by the design change 
condition. Removal of the design change condition is likely to have minimal impacts upon 
privacy for neighbouring residents.  
 
Issue:  Overshadowing/Solar Access  
 
Comment: Impacts of overshadowing have been assessed under section 5(e) of this report. 
Removal of design change condition 1a is expected to result in an increase to 
overshadowing of the neighbouring rooftop terrace of unit 29 at 9am on the 21 June. 
However substantial solar access is regained by 10am and full solar access is enjoyed by 
1pm. These rooftop terraces are considered to be secondary outdoor living spaces as they 
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hold no direct relation to primary living areas. Regardless the rooftop terraces still comply 
with Council’s requirements for solar access.  
 
Issue:  Establishment of a Precedent  
Comment: Variations to development standards are all assessed on merit and subject to an 
assessment of the likely impacts such a variation may have on the amenity of neighbouring 
sites and the surrounding locality. In this instance the applicant has adequately 
demonstrated that acceptance of the variation will have minimal environmental impact to 
neighbouring sites. Acceptance of the current variation and removal of design change 
condition 1a does not establish a precedent for variations within the locality. 
 
Issue:  Determination of the Inner West Local Planning Panel should be Final  
Comment: The applicant has lodged a modification application pursuant to Section 4.55 of 
the Environmental Planning and Assessment Act 1979, as amended. Under the 
Environmental Planning and Assessment Act 1979 the applicant is entitled to lodge such a 
modification application and may present additional information or amended plans to 
address pervious concerns or conditions. 
 
Issue:  Development is Out of Character  
Comment: The current modification application assesses only the merits of removing 
condition 1a from the consent. In this instance the applicant has provided sufficient 
justification for why this removal is acceptable. An assessment of the building height 
variation and the context of the street is provided above under section 5(e). This assessment 
has factored in the height of neighbouring developments and how the current variation fits 
into the desired building height transition.  
 
Issue: Appropriate Side Setback is not Maintained if Condition 1a is Removed  
Comment:  Removal of condition 1a from the consent results in the development situated on 
a 3.1m side boundary setback. This portion of the development has no openings onto the 
side boundary setback to ensure compliance with the BCA and minimise amenity impacts for 
neighbouring residents. An assessment of developments immediately adjoining the subject 
site highlights that these sites currently enjoy nil boundary setbacks. Acceptance of the 
proposed 3.1m side boundary setback is therefore considered to be in character for the 
locality.  
 
Issue:  Loss of Visual Outlook  
Comment: Visual outlook has been assessed above under section 5(e) of this report. This 
assessment has outlined that the current design change condition does little to improve the 
visual outlook of neighbouring units. Likewise it has found that neighbouring units will retain 
sufficient opportunities elsewhere upon the rooftop terraces for visual outlook. 
 
Issue: Traffic and Parking 
Comment:  The current modification application is a review of design change condition 1a 
only. Matters regarding traffic and parking have been assessed under the original 
development application.  
 
5(i) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
The development is consistent with the aims, and design parameters contained in State 
Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development, Marrickville Local Environmental Plan 2011 and Marrickville Development 
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Control Plan 2011 and other relevant Environmental Planning Instruments. As discussed 
throughout this report, the development will not result in any significant impacts on the 
amenity of adjoining premises and the streetscape and thus the development is considered 
to be in the public interest. 
 
6 Referrals 
 
Due to the nature of the modification application (seeking consent only for the removal of a 
design change condition) no comments from internal or external specialists were required. 
 
7. Section 7.11 Contributions  
 
Appropriate section 7.11 contributions were levied against the development under the 
original proposal. The current modification does not alter the demand on public amenities 
and public services within the area and as such does not require amendments to the 
conditioned section 7.11 contributions.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development and Marrickville Local Environmental Plan 2011 (MLEP 2011) with the 
exception that the proposal exceeds the maximum height of building development 
standards. The proposal is generally consistent Marrickville Development Control Plan 2011.  
The development will not result in any significant impacts on the amenity of adjoining 
premises and the streetscape. The application is suitable for approval subject to conditions. 
9. Recommendation 
 
A.  That Inner West Local Planning Panel acting, as the consent authority pursuant to 

Section 4.16 of the Environmental Planning and Assessment Act 1979, grant consent 
to Modification Application No. 201700488.1 to remove condition 1a from the 
development consent. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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