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DEVELOPMENT ASSESSMENT REPORT 
Application No. DD010.2018.00000137.001
Address 23 – 25 William Street, Ashfield 
Proposal Torrens Title Subdivision of existing Strata Lots 
Date of Lodgement 30 July 2018
Applicant Giuseppe Cavagnino 
Owner Giuseppe & Catherine Cavagnino & Patricia Jungfer 
Number of Submissions Nil. 
Value of works Nil.  
Reason for determination at 
Planning Panel 

Proposed variation to minimum subdivision lot size exceeds 
10%, Current Council Employee is owner of one of the properties 

Main Issues Clause 4.6 variation to minimum subdivision lot size 
Recommendation Consent subject to conditions
Location Plan Legend 

Site 

Objections 

Neighbouring 
properties notified 

Please note that blue 
line in map is from 
mapping tool and also 
indicates properties 
that were notified of 
the proposal.  
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Picture 1 Site Photo – William Street frontage 

 
Picture 2 Plan of proposed subdivision  
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1. Executive Summary 
 
This report concerns an application for Torrens Title Subdivision of an existing Strata 
Subdivided site at 23 William Street, Ashfield.  
 
The proposal generally complies with aims, objectives and design parameters contained in 
Ashfield Local Environment Plan 2013 (ALEP 2013) with the exception of a variation to the 
minimum subdivision lot size. The applicant has submitted a written request under Clause 
4.6 exception to the development standards as part of the subject development application, 
which seeks consent to vary the minimum subdivision lot size standard by 50%. The Clause 
4.6 written request is considered to be well founded and worthy of support. 
 
The development generally complies with the provisions of the Inner West Comprehensive 
Development Control Plan 2016.  It is considered that, subject to conditions, the proposal will 
not result in any significant impacts on the streetscape or amenity of adjoining properties. 
 

2. Proposal 
 
The application seeks approval for Torrens Title subdivision of the existing Strata Subdivided 
site known as 23 & 25 William Street, Ashfield. The proposal results in the following site 
dimensions and areas for 23 & 25 William Street:  
 

- 23 William Street – To be registered as Lot 171, results in a site area of 250.4m2, a 
width of 6.2m and a maximum length of 40.2m.  
 

- 25 William Street – To be registered as Lot 172, results in a site area of 252.4m2, a 
width of 6.25m and a maximum length of 40.2m.  
 

The current development application does not propose any building works to occur to either 
site.  
 

3. Site Description 
 
The subject site is located on the western side of William Street, between Clissold Street to 
the south and Robert Street to the north. The site is approximately 502.8m square meters. 
Two existing single storey semi-detached dwellings are located upon the site. Located upon 
neighbouring sites are also single storey semi-detached dwellings of a similar architectural 
design, as dwellings along this portion of William Street were constructed at a similar time 
period. 
 
The subject site is situated within the Mountjoy Heritage Conservation area, which is 
identified as an area of aesthetic significance and characterised by the streetscapes of 
single storey dark brickwork detached and semi-detached 1930’s and 1940’s housing with 
hipped terracotta tiled roofs, small front gardens and narrow side driveways. The area is 
considered rare as a 1930’s housing subdivision of Victorian villa’s grounds where the 
Victorian villa remains.   
 

4. Background 
 
4(a)    Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
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Subject Site 
Application Proposal Decision & Date 
006.1941.9503 Building Application  Approved  
006.1974.655 Building Application  Approved  
006.1968.6960 Building Application Approved – 11/10/1968 
006.1968.6658 Building Application Approved – 12/2/1968 
 
4(b)    Application history 
 
The following table outlines the relevant history of the subject application.  
Date Discussion / Letter/ Additional Information  
24/9/2018 Council requested that the applicant submit a comprehensive Clause 

4.6 request to the minimum subdivision lot size control and additional 
information regarding the sites existing stormwater drainage pipe 
system.  

15/10/2018 The requested Clause 4.6 request and information regarding the 
stormwater drainage pipe system was submitted to Council.  

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
79C of the Environmental Planning and Assessment Act 1979.  
 
5(a)    Environmental Planning Instruments 
 
The following is a summary of the assessment of the application in accordance with Section  
4.15 of the Environmental Planning and Assessment Act 1979.  
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 State Environmental Planning Policy No 55—Remediation of Land 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 Ashfield Local Environmental Plan 2013  

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land  
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires that remediation works must be carried 
out in accordance with a Remediation Action Plan (RAP) as approved by the consent 
authority and any guidelines enforced under the Contaminated Land Management Act 1997. 
The site has not been used in the past for activities which could have potentially 
contaminated the site. It is considered that the site will not require remediation in accordance 
with SEPP 55.  
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5(a)(ii) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
An assessment has been made of the matters set out in Clause 20 of the Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005. It is considered that the carrying out 
of the proposed development is generally consistent with the objectives of the Plan and 
would not have an adverse effect on environmental heritage, the visual environmental, the 
natural environment and open space and recreation facilities. 
 
5(a)(iii) Ashfield Local Environment Plan 2013 (ALEP 2013)  

 
The application was assessed against the following relevant clauses of the Ashfield Local 
Environmental Plan 2013: 
 

Ashfield Local Environmental Plan 2013 

Summary Compliance Table 

Clause No. Clause Standard Proposed Compliance

2.2 Zoning  R2 Low Density Residential Torrens Title 
Subdivision  

Yes 

4.1 Minimum subdivision 
lot size 

500m2 23 William Street to 
result in a lot area of 
250.4m2 

25 William Street to 
result in a lot area of 
252.4m2 

No - 50% 
variation 

 

No – 49.5% 
variation.   

4.3 Height of buildings 8.5m Existing  No change 
from existing  

4.4 Floor space ratio 0.5:1 Existing  No change 
from existing 

4.6 Exception to 
development 
standards  

Development consent may, subject to 
this clause, be granted for development 
even though the development would 
contravene a development standard 
imposed by this or any other 
environmental planning instrument 

The applicant has 
submitted a written 
request to vary the 
development 
standard for minimum 
lot size. This request 
is assessed below.  

Yes 

5.10 Heritage 
Conservation 

Mountjoy Heritage Conservation area 

5.10(4) Effect of proposed 
development on 
heritage significance 

The consent authority must, before 
granting consent under this clause in 
respect of a heritage item or heritage 
conservation area, consider the effect 
of the proposed development on the 
heritage significance of the item or the 
area concerned. This subclause applies 
regardless of whether a heritage 
management document is prepared 
under subclause (5) or a heritage 

The proposed 
subdivision has been 
assessed and is 
unlikely to impact 
upon the heritage 
significance of the 
locality. Analysis of 
adjoining sites has 
highlighted a similar 

Yes 
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conservation management plan is 
submitted under subclause (6). 

pattern of 
subdivision. The 
current application 
seeks to align with 
this existing pattern.  

5.10(5) Heritage assessment The consent authority may, before 
granting consent to any development: 
 
(a) On land on which heritage item 

is located, or 

 
(b) On land that is within a 

heritage conservation area, or 

 
(c) On land that is within 

the vicinity of land referred to in 
paragraph (a) or (b), 

 
Require a heritage management 
document to be prepared that assesses 
the extent to which the carrying out of 
the proposed development would affect 
the heritage significance of the heritage 
item or heritage conservation area 
concerned. 

The proposed works 
are unlikely to impact 
upon the significance 
of the conservation 
area  

Yes 

 
The following provides further discussion of the relevant issues: 
 
Clause 4.6 Exceptions to Development Standards 
The development results in lot sizes of 250.4m2 and 252.4m2 and therefore does not meet 
the minimum subdivision lot size of 500m2 of the development standard prescribed under 
clause 4.1 of the ALEP 2013.  
 
Under Clause 4.6 development consent must not be granted for a development that 
contravenes a development standard unless the consent authority has considered a written 
request from the applicant that demonstrates: 
 

 Compliance with the development standard is unreasonable or unnecessary in 
the circumstances of the case; and 

 There are sufficient environmental planning grounds to justify contravening the 
development standard. 

 
The consent authority must also be satisfied that the proposed development will be in the 
public interest because it is consistent with the objectives of the particular standard and the 
objectives for development within the zone in which the development is proposed to be 
carried out.  
 
The applicant seeks to vary the minimum subdivision lot size development standard of 
500m2 by 249.6m2 and 247.6m2 or 50% and 49.5% respectively.  
 
A written request in relation to the contravention to the height development standard in 
accordance with Clause 4.6 (Exceptions to Development Standards) of ALEP 2013 was 
submitted with the application.  In summary the applicant’s written request justifies the non-
compliance on the basis that: 
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 Importantly in this particular circumstance, at present all of the other semi-detached 
dwellings in William Street have already been subdivided, and have the same or 
similar size/dimensions as that proposed by this DA. In other words, the proposed 
subdivision will bring the subject site in line with the historic residential subdivision 
pattern in William Street.  

 The proposed subdivision would not alter the physical relationship of the approved 
development with the surrounding low-density residential environment. Would not 
detract from the residential character of the area given the proposal does not alter 
the existing dwelling- houses.  

 Importantly, as is the case with all of the other semi-detached homes in the street, 
the Strata at 23-25 William Street have no common area, the driveways and front 
entrance are completely separate/private, and the roof cavity is bricked to the tiled 
roof.  

 The objectives of the development standard clearly is to ensure consistent lot sizes in 
terms of sizes & dimensions to preserve streetscape continuity, and to mitigate 
against undesirable amenity impacts to surrounding residential properties. 
Accordingly, as indicated in the SEE submitted with the DA, the proposal will not 
result in any changes to the pre-existing material/physical site conditions by way of 
overshadowing, visual and acoustic privacy, view loss and visual massing to 
adjoining properties and the public domain.  

 
The justification provided in the applicant’s written request is considered well founded and 
worthy of support. Considering the above justification, strict compliance with the 
development standard is considered unreasonable and unnecessary given the 
circumstances of the site.  
 
The minimum subdivision lot size development standard was introduced to ensure that 
development maintains the existing pattern of subdivision within heritage conservation areas 
in terms of lot size and lot dimensions and provide opportunities for infill small lot subdivision 
in areas close to transport and amenities in a manner that does not adversely impact on the 
streetscape or amenity of residential areas. 
 
In this instance the applicant has adequately demonstrated that the proposal continues on 
the established pattern of subdivision within the Mountjoy heritage conservation area, with 
the proposed subdivision pattern aligning with that of other semi-detached dwellings. 
Acceptance of the proposed subdivision results in no further amenity impacts for 
neighbouring residents for the heritage conservation area as the proposal does not seeks 
consent for any building work.  
 
The proposal continues the pattern of established subdivision for the locality, ensuring the 
proposal is more in line with the significance of the conservation area, while also ensuring 
the subdivision pattern will not be out of character for the locality. The proposed 
development is considered to be consistent with both the objectives of the zone and the 
objectives of the development standard. 
 
The contravention of the development standard does not raise any matter of significance for 
State and Regional environmental planning, and there is no public benefit in maintaining 
strict compliance with the standard.  
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5(b) Draft Environmental Planning Instruments 
 
Draft Environment SEPP (Environmental) 
 
The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of our natural environment. The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until the 31 January 2018. The EIE outlines changes to occur, implementation 
details, and the intended outcome. It considers the existing SEPPs proposed to be repealed 
and explains why certain provisions will be transferred directly to the new SEPP, amended 
and transferred, or repealed due to overlaps with other areas of the NSW planning system.  

This consolidated SEPP proposes to simplify the planning rules for a number of water 
catchments, waterways, urban bushland and Willandra Lakes World Heritage Property. 
Changes proposed include consolidating the seven existing SEPPs including Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development would be consistent with the intended requirements within the Draft 
Environment SEPP.  
 

5(c)    Development Control Plans 
 

DCP 2016 – Chapter A: Miscellaneous – Part 9 Subdivision  

Control No. Control Standard Proposed   Compliance

DS 1.1 General Minimum lot size complies with the 
Ashfield LEP  

The proposal does not 
comply with the ALEP 
2013.  

No – See 
assessment 
above 

DS 2.1 Site 
Characteristics  

No design solution, assessed on 
merit.  
 

Proposed subdivision 
has been designed to 
protect significant 
features of the site 

Yes 

DS 3.1 Density  No design solution, assessed on 
merit. 

The proposed 
subdivision will not result 
in a density that will 
burden the capacity of 
infrastructure  

Yes 

DS 4.1 Character  No design solution, assessed on 
merit. 

The subdivision is 
consistent with that of 
the prevailing lot pattern 
and streetscape 

Yes  

DS 5.1 

 

 

 

 

 

 

DS 5.2 

Small Lot Torrens 
Title 

A development application that 
involves Small Lot Torrens Title 
Subdivision is supported by a 
Building Envelope Plan that shows:  
• the potential dwelling, including 
any ancillary buildings and 
structures such as pools, garages 
and other outbuildings  
• vehicle access, parking and 
manoeuvring areas  
 
 
 
Battle-axe lots are not created  

The subject site already 
has two dwelling houses 
located upon the site, the 
dwelling houses are 
independent from one 
another with separate 
driveways, entries and 
no common open space 

 

 

Subdivision does not 
result in battle axe block  

Yes 

 

 

 

 

 

 

Yes 
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5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e)  The suitability of the site for the development 
 

The site is zoned R2 Low Density Residential. Provided that any adverse effects on 
adjoining properties are minimised, this site is considered suitable to accommodate the 
proposed development, and this has been demonstrated in the assessment of the 
application. 
 

5(f)  Any submissions 
 
The application was notified in accordance with the Inner West Comprehensive 
Development Control Plan 2016 for a period of 14 days to surrounding properties.  No 
submissions were received.   
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
‐ Development Engineer – The proposal was referred to Council’s Development 

Assessment Engineer who requested additional information regarding the existing 
stormwater management system. This information was provided and Council’s 
Development Assessment Engineer outlined no objection to the proposal, subject to 
suitable conditions of consent.  
 

‐ Building Surveyor – Council’s Building Surveyor has undertaken a review of the proposal 
and outlined no objection to the development. Council’s Building Surveyor has outlined 
that a masonry wall extends to the underside of the tile roof resulting in acceptable fire 
separation.  

 

7. Section 94 Contributions  
 
Section 7.12 Contributions are not payable for the proposal.  
 
The proposal seeks consent for the Torrens Title subdivision of an existing strata subdivided 
lot. The development application proposes no building works and does not increase demand 
for the area, as both of the proposed lots already contain an operational dwelling.  
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In accordance with the former Ashfield Council area – Section 94 Contributions plan, page 
10 which discusses allowances for existing development, the applicant is permitted to gain 
an allowance against contributions payable, if information is provided with the development 
application which demonstrates existing lawful population on the site of the development. A 
review of Council records has highlighted that the existing dwelling houses were approved 
by Council and are lawful. The applicant has adequately demonstrated that each of these 
dwelling houses contain a lawful population.  
 
As such it is recommended that no section 7.12 contributions be levied against the 
development.     
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Ashfield Local Environmental Plan 2013 and Comprehensive Inner West Development 
Control Plan 2016. The development will not result in any significant impacts on the amenity 
of adjoining premises and the streetscape. The application is considered suitable for 
approval subject to the imposition of appropriate conditions.  
 

9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6(3) of the LEP in 

support of the contravention of the development standard for 4.1 minimum subdivision lot 
size. After considering the request, and assuming the concurrence of the Secretary has 
been given, the Panel is satisfied that compliance with the standard is unnecessary in 
the circumstance of the case and that there are sufficient environmental grounds, the 
proposed development will be in the public interest because the exceedance is not 
inconsistent with the objectives of the standard and of the zone in which the 
development is to be carried out. 

 
B.  That the Inner West Local Planning Panel exercising the functions of the Council as the 

consent authority pursuant to s80 of the Environmental Planning and Assessment Act 
1979, grant consent to Development Application No: 10.2018.137 for Torrens title 
subdivision at 23 William Street subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 

 
A General Conditions 
 
(1) Approved plans stamped by Council  
 
The development must be carried out only in accordance with the plans and specifications 
set out on drawing numbers  
 

No. Issue Title Prepared by Dated 

200319 
Sub 

1 Plan of proposed 
subdivision 

Mitchell Kieth Ayres 12/4/2018 

 
and any supporting documentation received with the application, except as amended by the 
conditions specified hereunder. 
 
B Design Changes 
 
nil 
 
C Conditions that must be satisfied prior to issuing/releasing of a Subdivision 

Certificate  
 
(1)  Subdivision certificate to be obtained from Council 
 
A subdivision certificate, being a certificate that authorises the registration of a plan of 
subdivision under Division 3 of Part 23 of the Conveyancing Act 1919 is to be obtained from 
Council in accordance with Section 109C(1)D of the Environmental Planning and 
Assessment Act 1979. 
 
(2) Plan of subdivision - Council signature 
 
A final plan of subdivision, prepared by a registered surveyor, and six (6) paper copies, are 
to be submitted to Council for signature, prior to registration at the Land Titles Office. 
 
(3)  Sydney Water - Section 73 Compliance Certificate 
 
A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained 
from Sydney Water Corporation. 
 
Application must be made through an authorised Water Servicing Coordinator.  Please refer 
to the “Your Business” section of the web site www.sydneywater.com.au then follow the “e-
Developer” icon or telephone Sydney Water 13 20 92 for assistance. 
 
Following application, a "Notice of Requirements" will advise of water and sewer extensions 
to be built and charges to be paid.  Please make early contact with the Coordinator, since 
building of water/sewer extensions can be time consuming and may impact on other 
services and building, driveway or landscape design. 
 
The Section 73 Certificate must be submitted to the Principal Certifying Authority prior to the 
release of an occupation or subdivision certificate. 
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(4) Easement to Drain Water 
 
An Easement to Drain Water, 2.5m wide, shall be dedicated to the Inner West Council over 
the existing stormwater line that passes across both No’s 23 and 25, toward the rear of the 
properties.  
 
The Plan and Instrument for the Easement dedication shall be lodged with Council for 
consideration and approval, PRIOR to lodging the Subdivision Plan & Instrument with the 
NSW Land Registry Services. 
 
The existing stormwater line shall be excavated at the three side boundaries, by the 
Applicant, to ascertain its exact position and the position surveyed by a Registered Surveyor. 
 
With the lodgement to Council, of the Plan of Subdivision and Easement Instrument, a 
written statement shall be included, from the Registered Surveyor, stating that the existing 
stormwater line is positioned centrally within the proposed Easement. 
 
This process and dedication shall be at the Applicant’s full cost. 
 
(5) Subdivision Certificate issue requirements 
 
A subdivision certificate will not be issued until: 
 
 The Section 94 contributions and relevant fees and bonds are paid. 

 
 Certification and documentation has been provided from a suitably qualified structural 

engineer detailing that the existing party wall extends to the underside of the existing 
roof  
 

 Documentation from a suitably qualified professional certifying that the existing 
dwellings are compliant with the requirements for fire separation 
 

 Certification from a suitably qualified professional that each dwellings services are 
independent from one another   
 

 Condition 4 above has been satisfied and appropriate documentation detailing 
satisfaction has been provided   

 
D Conditions that must be complied with before work commences 
 
nil 
 
E Conditions that must be complied with during construction or demolition 
 
nil 
 
F Conditions that must be complied with prior to installation of services 
 
nil 
 
G Conditions that must be complied with before the building is occupied 
 
nil 
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H Conditions that are ongoing requirements of development consents 
 
nil 
 
I Advisory Notes 
 
(1)  Other approvals 
 
This development consent does not remove the need to obtain any other statutory consent 
or approval necessary under any other Act, including: 
 
 an Application for Approval under Section 68 of the Local Government Act 1993 for any 

proposed activity under that Act, including any erection of a hoarding.  All such 
applications must comply with the Building Code of Australia. 

 
 an Application for Approval under Section 68 of the Local Government Act 1993 for a 

Place of Public Entertainment if proposed.  Further building work may also be required 
for this use in order to comply with the Building Code of Australia.  If there is any doubt 
as to what constitutes “Public Entertainment” do not hesitate to contact Council’s Fire 
Officer. 

 
 an application for an Occupation Certificate under Section 109(C)(2) of the 

Environmental Planning and Assessment Act 1979. 
 

Note: An application for an Occupation Certificate may be lodged with Council if the 
applicant has nominated Council as the Principal Certifying Authority. 
 
 an Application for a Subdivision Certificate under Section 109(C)(1)(d) of the 

Environmental Planning and Assessment Act 1979 if land (including stratum) subdivision 
of the development site is proposed. 

 
 an Application for Strata Title Subdivision under the Strata Schemes (Freehold 

Development) Act 1973, if strata title subdivision of the development is proposed. 
 
 a development application for demolition approval under the Environmental Planning and 

Assessment Act 1979 if consent for demolition is not granted by this consent. 
 
(2)  Modifications to your consent - prior approval required 
 
Works or activities other than those authorised by the approval including changes to building 
configuration or use will require the submission and approval of an application to modify the 
consent under Section 96 of the Environmental Planning & Assessment Act 1979. You are 
advised to contact Council immediately if you wish to alter your approved plans or if you 
cannot comply with other requirements of your consent to confirm whether a Section 96 
modification is required.  
 
Warning:  There are substantial penalties prescribed under the Environmental Planning and 
Assessment Act 1979 for breaches involving unauthorised works or activities. 
 
(3)  Occupational health and safety 
 
All site works must comply with the occupational health and safety requirements of the NSW 
Work Cover Authority. 
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(4)  Bulk bins on footpath and roadway 
 
Approval is required from Council prior to the placement of any bulk bins on Council’s 
footpath and/or roadway. 
 
(5)  Tree preservation 
 
Where tree removal or work has not been approved by this Development Consent, the 
developer is notified that a general Tree Preservation Order applies to all trees (with the 
exception of certain species) in the Inner West Council area with a height greater than five 
(5) metres.  This order prohibits the ringbarking, cutting down, topping, lopping*, pruning, 
transplanting, injuring or wilful destruction of such trees except with the prior approval of the 
Council.  Written consent from Council for such tree works must be in the form of a “Tree 
Preservation Order Permit for Pruning or Removal of Protected Trees” to be obtained from 
Council. 
 
* Lopping may be carried out without consent only to maintain a minimum clearance of 

500mm from power lines, pruning to remove dead wood/branches and minor pruning 
of branches overhanging buildings to a height of 2 metres only with the agreement of 
the owner of the tree.  Contact Council’s Customer Service Centre - telephone 9392 
5000, for details of the Tree Preservation Order. 
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Attachment B – Plans of proposed development 
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Attachment C – Clause 4.6 exception 
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