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DEVELOPMENT ASSESSMENT REPORT 
Application No. D/2018/249 
Address 71 Gipps Street, BIRCHGROVE NSW 2041 
Proposal Ground and first floor alterations and additions to existing 

dwelling-house and associated works, including tree removal. 
Date of Lodgement 14 May 2018 
Applicant Mr S Banerjee  
Owner Mr S Banerjee and Ms A H Vaidya 
Number of Submissions 4 submissions from 3 properties 
Value of works $770,000 
Reason for determination at 
Planning Panel 

Submission from Council Employee 

Main Issues  Bulk and Scale 
 Solar Access 
 Privacy 

Recommendation Approval 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards 

LOCALITY MAP 

Subject Site Objectors 
N 

Notified Area Supporters 

Note: Not all objectors could be shown due to scale of map 
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1. Executive Summary 

This report is an assessment of the application submitted to Council for alterations and 
additions to the existing dwelling at 71 Gipps Street, Birchgrove. The application was notified 
to surrounding properties and 4 submissions from 3 properties were received. 

The main issues that have arisen from the application include:  

 Bulk and Scale 
 Solar Access 
 Privacy 

The application has been assessed on its merits and is considered acceptable, subject to 
conditions and as a result is recommended for approval.  

2. Proposal 

Consent is sought for alterations and additions to existing dwelling, including: 

 Ground Floor: 
o Demolition at rear and construction of a new kitchen, living, dining area. 
o Staircase to first floor 
o New deck 
o Restoration of front balustrade 
o New Landscaping 

 First Floor: 
o Master bedroom and ensuite addition at rear 

3. Site Description 

The subject site is located on the southeastern side of Gipps Street, between Cameron 
Street and Bay Street. The site consists of 1 allotment and is generally rectangular shaped 
with a total area of 202.3sqm and is legally described as Lot 15 DP 81278. The site has a 
frontage to Gipps Street of 10 metres.  

The site supports a single storey dwelling. The surrounding properties support residential 
dwellings of varying scale, including single and two storey dwellings. The image below, 
indicates the dwelling and adjoining neighbours. 

Figure 1: 71 Gipps Street 

PAGE 59 




 

 
 

 

 

 
 

 
 

 
 

 
 

  
 

 
 

 
 

 

 

Inner West Local Planning Panel ITEM 2 

The subject site is not listed as a heritage item, however is located within a Heritage 
Conservation area and is not identified as a flood prone lot. An Orange Tree is sought to be 
removed, with a replacement tree proposed in the rear garden.  

4. Background 

4(a) Site history  

The following section outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  

Subject Site 

Application Proposal Decision & Date 
PREDA/2018/77 Alterations and additions to the existing dwelling Advice Issued 

04/04/2018 
PREDA/2018/24 Alterations and additions to the existing dwelling Advice Issued 

13/03/2018 
BA/1996/99 Building Application Approved 

25/02/1996 
DA/45/1996 Alterations and additions to dwelling including new 

first floor 
Approved 
11/06/1996 

The site has been subject to 2 PREDAs. The images below indicate the proposals lodged as 
part of the PREDAs. 

PREDA/2018/24 

(First Floor setback from southern boundary) 
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PREDA/2018/77 

(Free from roof plane, set closer to southern boundary) 

D/2018/249 (Setback from Southern Boundary) 

Figure 2: Images of PREDAs lodged and D/2018/249 recommended proposal 

In summary, it is considered that the amended application as part of this DA has addressed 
those key issues raised in the PREDAs and taking into account comments raised in the 
submissions and the application is now in a position to be supported. 

Surrounding properties 

69 Gipps Street 

Application Proposal Decision & Date 
D/2010/303 Alterations & additions to existing dwelling including 

ground and first floor addition. This application 
relies on SEPP 1 objections. 

Approved 
12/10/2010 

The above application has not been acted upon and has lapsed. The image below is the 
northern elevation to 73 Gipps Street. 
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Figure 3: D/2010/303 – Northern Elevation 

73 Gipps Street 

Application Proposal Decision & 
Date 

CDC/2011/37 New Pool to rear Approved 
21/12/2011 

ZS102/43 S.102 modification to amend hours of working on 
site 

Approved With 
Conditions 
20/07/1995 

DA/525/1993 Amended plans - erect dwellings lots 13 & 14 Approved 
23/06/1994 

DA/556/1993 Amended plans - erect dwellings lots 13 & 14 Approved 
23/06/1994 

4(b) Application history 

The following table outlines the relevant history of the subject application.  

Date Discussion / Letter/ Additional Information 
06/07/2018 Council – Inspected properties lodging submissions 
20/07/2018 Council – Met with the Applicant to discuss issues 
03/08/2018 Applicant – Amended plans lodged 
31/08/2018 Submission – Additional submissions received from 69 Gipps Street 
28/09/2018 Applicant – Response to submission and heritage comments 

The amended plans were not re-notification as they constituted a reduced or lesser 
development in accordance with C5, A3.13 – Specific Circumstances where notification is 
not required, part A: Introduction, LDCP 2013. 

The amended plans resulted in the rear built form being relocated from the side boundary to 
69 Gipps Street to a portion of the rear roof plane. The images below indicate the original 
and amended plans. 
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Original Plans  

Amended Plans 
Figure 4: D/2018/249 original and amended plans 

5. Assessment 

The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  

5(a) Environmental Planning Instruments 

The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 

 State Environmental Planning Policy No 55—Remediation of Land 

 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017  

 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 Leichhardt Local Environmental Plan 2013 
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The following provides further discussion of the relevant issues: 

5(a)(i) 	State Environmental Planning Policy No 55—Remediation of Land–  

State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires that remediation works must be carried 
out in accordance with a Remediation Action Plan (RAP) as approved by the consent 
authority and any guidelines enforced under the Contaminated Land Management Act 1997. 

The site has not been used in the past for activities which could have potentially 
contaminated the site. It is considered that the site will not require remediation in accordance 
with SEPP 55.  

5(a)(ii)	 State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004 

A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted. 

5(a)(iii) State Environmental Planning Policy (Vegetation in non-Rural Areas) 
2017 

The proposal includes the removal of an Orange tree and a proposed replacement tree in 
the rear garden. 

It is considered that the proposed removal and replacement planting is acceptable. 
Conditions are imposed to ensure the replacement planting achieves maturity, with 
additional conditions recommended to the protection of trees during construction. 

5(a)(iv) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005 

An assessment has been made in relation to SREP Sydney Harbour Catchment 2005.  It is 
considered that the carrying out of the development is not contrary to the aims of the plan 
and is satisfactory with regard to the matters for consideration.  The proposal is considered 
acceptable with regard to the SREP. 

5(a)(v) 	 Leichhardt Local Environment Plan 2013 (LLEP 2013) 

The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 

 Clause 1.2 – Aims of the Plan 
 Clause 2.3 – Zone objectives and Land Use Table 
 Clause 2.7 – Demolition Requires Development Consent  
 Clause 4.3A(3)(a) – Landscaped Area for residential development in Zone R1 
 Clause 4.3A(3)(b) – Site Coverage for residential development in Zone R1 
 Clause 4.4 – Floor Space Ratio 
 Clause 4.5 – Calculation of floor space ratio and site area 
 Clause 4.6 – Exceptions to development standards 
 Clause 5.10 – Heritage Conservation 
 Clause 6.1 – Acid Sulphate Soils 
 Clause 6.2 – Earthworks 
 Clause 6.4 – Stormwater management 
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The following table provides an assessment of the application against the development 
standards: 

Standard Proposal % of non 
compliance 

Compliance 

Floor Space Ratio = 0.9:1 (182.07sqm) 0.69:1 (127sqm) NA Yes 
Landscape Area = 15% (30.3sqm) 15% (30.5sqm) NA Yes 
Site Coverage = 60% (121.4sqm) 65% (133sqm) 9.61% (11.67sqm) No 

The following provides further discussion of the relevant issues: 

Clause 4.6 Exceptions to Development Standards 

As outlined in table above, the proposal results in a breach of the following development 
standard: 

	 Clause 4.3A(3)(b) – Site Coverage for residential development in Zone R1 

Clause 4.6(2) specifies that Development consent may be granted for development even 
though the development would contravene a development standard. 

1. 	 The objectives of this clause are as follows: 
(a) to provide an appropriate degree of flexibility in applying certain development 

standards to particular development, 
(b) 	to achieve better outcomes for and from development by allowing flexibility in 

particular circumstances. 

2. 	 Development consent may be granted for development even though the development 
would contravene a development standard imposed by this or any other environmental 
planning instrument. 

As detailed in the table above, the proposal will result in non-compliant site coverage. It is 
considered that flexibility in this instance will result in an acceptable amenity/liveability for the 
residents, whilst retaining an acceptable level of outdoor space at the rear of the site. 

3. 	 Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard 
by demonstrating: 

(a) 	 that compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and 

(b) 	 that there are sufficient environmental planning grounds to justify contravening the 
development standard. 

	 The roof form of the original cottage is very low slung making it not possible to occupy 
existing roof space without modification to the roofline. 

 The original roof form of the existing cottage covers a significant area of the site. 
 Heritage Conservation objectives require new building additions to be located 

backward of the roofline of the original cottage. This has necessitated an extended 
building footprint in order to accommodate stairs to a new first floor addition and 
appropriately sized new living areas backward of the original cottage roof. 

	 Ordinarily, building mass on a site such as this would be concentrated over the 
existing building towards the font of the site or at least backward of the original cottage 
ridgeline. This would minimise impact on neighbours and maximise private open space 
on the site. Heritage controls and desired future character requirements mean that 
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new massing is not allowed to be located over the original cottage, necessitating an 
extended building footprint to accommodate appropriately sized living spaces and a 
staircase to a first floor bedroom. The rake and extent of the original cottage roof in 
this case also precludes occupying existing roof space as adjoining neighbours at 69 
Gipps Street have done. 

	 Despite non-compliance with one aspect of the clause the objectives of the clause are 
met in all cases. 

	 The site has achieved adequate landscaped area, private open space in excess of the 
minimum requirements, the ability to accommodate a shade tree and meet water 
management objectives, despite non-compliance. 

	 The proposed has significantly less floor area than is permissible under FSR controls 
for the site despite non-compliance with site coverage controls. 

 The variation is within 10% of the requirements of the control. 
 Through consultation with Council via the PreDA advisory service and extensive 

shadow modelling, the proposed has been sited to minimise impact on adjoining 
neighbours and to be compatible with the scale of development on adjoining sites as 
well as meet heritage conservation and desired future character objectives. 

	 Reducing site coverage would not result in significantly greater amenity to adjoining 
neighbours in that a reduction in ground floor area would not result in significantly less 
overshadowing. The building form has also been designed to mirror adjoining 
development, maximise neighbours access to light and minimise wall heights were 
possible, particularly in close proximity to the boundary. 

(4) 	 Development consent must not be granted for development that contravenes a 
development standard unless: 

(a) 	 the consent authority is satisfied that: 
(i) 	the applicant’s written request has adequately addressed the matters required to 

be demonstrated by subclause (3), and 
(ii) 	 the proposed development will be in the public interest because it is consistent 

with the objectives of the particular standard and the objectives for development 
within the zone in which the development is proposed to be carried out, and 

(b) 	 the concurrence of the Secretary has been obtained. 

Comment: The applicant has addressed the matters required under Clause 4.6 Exceptions 
to development standards, and it is considered to be well founded in this instance. The 
proposal will not result in a detrimental impact on the public interest and can satisfy the 
objectives of the development standard/s and General Residential zoning as demonstrated 
below: 

	 The proposal is compatible with the desired future character of the area in relation to 
building bulk, form and scale and landscaped area; 

	 The proposal complies with the Floor Space Ratio and Landscaped Area standards 
The siting of the proposed works are within the building location zones where it can be 
reasonably assumed development can occur; 

	 The proposal and development standard non-compliances will not result in any undue 
adverse amenity impacts to the surrounding properties. 

The Secretary has provided concurrence. 

(5) 	 In deciding whether to grant concurrence, the Secretary must consider: 
(a) 	 whether contravention of the development standard raises any matter of significance 

for State or regional environmental planning, and 

The granting of concurrence to the proposed variation of the development standard will not 
raise any issues of state or regional planning significance. 
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(b) 	 the public benefit of maintaining the development standard, and 

The proposed variation to the development standard will not compromise the long term 
strategic outcomes of the planning controls to the extent that a negative public benefit will 
result. In this regard, there is no material public benefit to the enforcing of the development 
standard. 

(c) 	 any other matters required to be taken into consideration by the Secretary before 
granting concurrence. 

No other matters are required to be considered before granting concurrence. 

Clause 5.10 – Heritage Conservation 
The site is located in a Heritage Conservation Area. It is considered that the proposal will 
satisfy the objectives of this Clause, subject to the following conditions - 

	 The timber balustrade of the front elevation verandah must be reinstated ‘like per like’ in 
terms of form, material and colour (Leichhardt DCP 2013, Clause 1.4, Objective O1, 
Controls C2, C3). 

	 The existing fireplace and surrounds in the current living room must be salvaged, 
carefully removed and reinstated in the proposed library/guest room to avoid loss of 
significant fabric (Leichhardt DCP 2013, Clause 1.4, Objective O1, Control C3). 

	 Original significant rear wall of the principal building form that is to be removed to the 
eastern elevation must be interpreted with a bulkhead to provide evidence of the former 
alignment of the rear wall (Leichhardt DCP 2013, Clause 1.3, Objective O1, Control C7 
and Clause 1.4, Objective O1, Control C3). 

The above conditions are included in the recommendation  

Clause 6.4 – Stormwater Management  
It is considered that the proposal will satisfy the objectives of this Clause, subject to the 
following conditions – 

	 All new boundary fences must be of light weight and open construction . 

5(b) Draft Environmental Planning Instruments 

The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 

 Draft State Environmental Planning Policy (Environment) 

The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of our natural environment. The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until 31 January 2018. The EIE outlines changes to occur, implementation 
details, and the intended outcome. It considers the existing SEPPs proposed to be repealed 
and explains why certain provisions will be transferred directly to the new SEPP, amended 
and transferred, or repealed due to overlaps with other areas of the NSW planning system. 

This consolidated SEPP proposes to simplify the planning rules for a number of water 
catchments, waterways, urban bushland and Willandra Lakes World Heritage Property. 
Changes proposed include consolidating seven existing SEPPs including Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005. The proposed development would 
be consistent with the intended requirements within the Draft Environment SEPP. 
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5(c) Development Control Plans 

The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013. 

Part Compliance 
Part A: Introductions 
Section 3 – Notification of Applications Yes 

Part B: Connections  
B1.1 Connections – Objectives Yes 

Part C 
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition N/A 
C1.3 Alterations and additions Yes 
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design N/A 
C1.11 Parking N/A 
C1.12 Landscaping Yes 
C1.14 Tree Management Yes 

Part C: Place – Section 2 Urban Character 
Suburb Profile 
C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes 

Part C: Place – Section 3 – Residential Provisions 
C3.1 Residential General Provisions Yes 
C3.2 Site Layout and Building Design No 
C3.3 Elevation and Materials Yes 
C3.5 Front Gardens and Dwelling Entries Yes 
C3.6 Fences Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access No 
C3.10 Views Yes 
C3.11 Visual Privacy Yes 
C3.12 Acoustic Privacy Yes 

Part C: Place – Section 4 – Non-Residential Provisions N/A 

Part D: Energy Yes 

Part E: Water Yes 

Part F: Food N/A 

Part G: Site Specific Controls N/A 

The following provides discussion of the relevant issues: 
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C1.4 – Heritage Conservation Areas and Heritage Items 

As mentioned in Section 5(a)(v), the proposal is considered acceptable subject to conditions.  


C3.2 Site Layout and Building Design 
The ground floor addition extends slightly beyond the existing rear alignment and in doing so 
the ‘technical’ ground floor BLZ. At first floor adopting the first floors at both 69 and 73 Gipps 
Street, the required rear BLZ is 7.5m, where the proposal is 5.5m, as a result it encroaches 
into the rear BLZ. The image below indicates approximately the existing and proposed rear 
alignments. Whilst lapsed, it is noted that the 2010 approval at 69 Gipps Street extended to 
beyond the currently rear alignment and this proposal would be largely compliant with the 
BLZ. 

Figure 5: First Floor BLZ 

In assessment of the application under C6 which enables a variation or establishment of a 
new Building Location Zone, it is considered that the siting of the ground and first floor 
additions are acceptable for the following reasons: 

	 The proposed development responds to the Heritage Conservation Area and desired 
future character in conserving the single storey form, siting the additions at the rear and 
retaining a large proportion of the roof form;  

 The proposal complies with the Floor Space Ratio, Landscaped Area and Private Open 
Space standards; 

 The development has not sought excessive floor-to ceiling heights and is setback from 
the side boundaries to provide visual relief when viewed from neighbouring properties; 

 Amenity to adjacent properties (i.e. sunlight, privacy) is reasonably protected. 

In consideration of the above, the siting of the proposal is in a location where development 
could be readily assumed given the context of the area. 

Side Boundary Setbacks 
The following table indicates compliance with the Side Boundary Setback Graph – 
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Elevation 
Proposed 

Wall Height 
(m) 

Required 
setback 

(m) 

Proposed 
setback 

(m) 

Difference 
(m) 

Northern (bedroom) 7.1 2.1 1.9 0.2 
Southern (ensuite) 5.5 1.6 1.6 0 

As indicated, the northern wall height does not comply with the required setbacks, requiring 
greater setbacks than proposed. The pattern of development along this section of Gipps 
Street and generally in this area, have a number of buildings with two storey forms that 
exceed this control. As a result, the wall height and setbacks are not considered to be out of 
character with the prevailing forms. 

In assessment under C8 that enables a variation to the setbacks it is considered that the wall 
height is acceptable for the following reasons – 
 The scale of the dwelling is not ‘out of character with the overall pattern of 

development to other two storey forms along Gipps Street. 
 The floor–to-ceiling heights are not considered excessive, with reduced pitching points;  
 It is not considered that the proposal results in adverse or amenity that can be 

reasonably protected. 
	 The ground floor zero setback is maintained to the southern boundary, with a 1.6m first 

floor setback. The ground floor 1m setback to the northern boundary is maintained, 
with a 1.4m setback to the bay window. All are considered to not alter the existing 
situation in terms of ability to enable maintenance of the site and neighbouring 
properties. 

Building Envelope 
The Desired Future Character for the area provides a maximum 6m wall height. This single 
storey appearance of the dwelling is maintained and as a result, the building envelope is not 
altered and is within the 6m. 

Rear of 118 Rowntree Street Rear of 122 Rowntree Street  
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Rear First floor of 69 Gipps Street 
Figure 6: Images from surrounding properties 

As a result, on balance it is considered the siting and scale of the additions is are 
appropriate when assessed against the desired themes and its immediate context. 

C3.9 – Solar Access 
The following controls apply to the proposal in regards to solar access to adjoining 
properties. 

Retaining solar access to neighbouring dwellings main living room glazing 
	 C13 Where the surrounding allotments are orientated north/south and the dwelling has 

north facing glazing serving the main living room, ensure a minimum of three hours solar 
access is maintained between 9am and 3pm during the winter solstice. 

	 C15 Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9am and 3pm during the winter solstice, no 
further reduction of solar access is permitted. 

Retaining solar access to neighbouring dwellings private open space 
	 C18 Where surrounding dwellings have east/west facing private open space, ensure 

solar access is retained for two and a half hours between 9am and 3pm to 50% of the 
total area (adjacent to living room) during the winter solstice. 

	 C19 Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

Living Rooms 
The proposal affects windows in the rear wing of 68 Gipps Street which service the kitchen, 
laundry and bathroom. Technically, consideration is not given to these rooms as they are not 
living rooms and it would be beyond the scope of the controls to pursue a design 
amendment on this basis. 

Notwithstanding this, the shadow diagrams indicate that there will be a loss to these 
windows at the winter solstice and this is considered largely unavoidable to any first floor 
addition. However, the design amendments made have improved the solar access to be 
retained to the windows, which is considered positive given their vulnerable nature, being 
due south of the site and that the development is sited where a development could be 
reasonably assumed. 
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Private Open Space 
The winter solstice shadows diagrams indicate that there will be a loss to the private open 
space of 69 Gipps Street where it does not receive the required solar access. Equinox 
shadow diagrams were also submitted which indicated that the solar access currently 
received will be retained. 

In regards to the loss of solar access, an assessment against the reasonable of the impacts 
can be made as follows: 

a. the reasonableness of the development overall, in terms of compliance with other 
standards and controls concerned with the control of building bulk and having regard 
to the general form of surrounding development; 
b. site orientation; 
c. the relative levels at which the dwellings are constructed; 
d. the degree of skill employed in the design to minimise impact; and 
e. whether reasonably available alternative design solutions would produce a 
superior result. 

It is considered that in the assessment of reasonableness, whilst there will be a loss of solar 
access to 69 Gipps Street, it is considered that any reasonable development on this site 
would likely cause an impact due to the property being south of the subject site and 
therefore making them vulnerable to a loss. A year round analysis at equinox times has 
established that the private open spaces will remain largely unaffected which is considered 
positive given its highly vulnerable nature  

The proposal complies with the Side Setback controls to the southern boundary, has not 
sought excessive floor-to-ceiling heights and has low pitching points responding to the 
conditions of the site and neighbour. There are design options that could be introduced for 
example, siting the building closer to the northern boundary or relocating more of the first 
floor into the rear roof form. However, it is considered that in its context, it is considered that 
the siting is balanced well, in retaining amenity to a vulnerable neighbouring property and 
providing amenity for the residents, whilst also conserving the main dwelling. 

C3.10 - Views 
Council relies on the Planning Principles relating to view sharing established by the New 
South Wales Land and Environment Court in Tenacity Consulting v Warringah Council 
[2004] NSWLEC 140 for further assessment against view loss. No. 69 Gipps Street lodged a 
submission relating to view loss. 

The Land and Environment Court accepts that the attribution to the values to views is 
subjective and has established a planning principle to help establish a more structured 
approach in assessing the impact of development in terms of view loss. 

The first step is the assessment of views to be affected. Water views are valued more 
highly than land views. Iconic views (eg of the Opera House, the Harbour Bridge or North 
Head) are valued more highly than views without icons. Whole views are valued more highly 
than partial views, eg a water view in which the interface between land and water is visible is 
more valuable than one in which it is obscured. 

Comment: The property benefits from a partial Harbour Bridge view through vegetation and 
other buildings at Gipps and Rowntree Streets. 

The second step is to consider from what part of the property the views are obtained. For 
example the protection of views across side boundaries is more difficult than the protection 
of views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to protect 
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than standing views. The expectation to retain side views and sitting views is often 
unrealistic. 

Comment: The view is obtained from across the side boundary of the subject site and other 
properties. The view is considered to be available predominantly from both sitting and 
standing positions. The image below indicates the existing views available. 

Figure 7: View from Bedroom at 69 Gipps 
Street (standing) 

Harbour Bridge highlighted 

The third step is to assess the extent of the impact. This should be done for the whole of 
the property, not just for the view that is affected. The impact on views from living areas is 
more significant than from bedrooms or service areas (though views from kitchens are highly 
valued because people spend so much time in them). The impact may be assessed 
quantitatively, but in many cases this can be meaningless. For example, it is unhelpful to say 
that the view loss is 20% if it includes one of the sails of the Opera House. It is usually more 
useful to assess the view loss qualitatively as negligible, minor, moderate, severe or 
devastating. 

Comment: The view affected is obtained from the first floor level bedroom. This view is not 
available from other levels/areas at 69 Gipps Street and will be lost as a result of the 
proposal. 

The fourth step is to assess the reasonableness of the proposal that is causing the impact. 
A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result of 
non-compliance with one or more planning controls, even a moderate impact may be 
considered unreasonable. With a complying proposal, the question should be asked whether 
a more skilful design could provide the applicant with the same development potential and 
amenity and reduce the impact on the views of neighbours. If the answer to that question is 
no, then the view impact of a complying development would probably be considered 
acceptable and the view sharing reasonable. 
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Comment: The subject proposal is compliant with Council’s Landscaped Area and Floor 
Space Ratio development standards, however does rely on a variation to the Site Coverage 
standard. 

It is considered that a first floor addition would likely have some impact to the existing view 
from the first floor of 69 Gipps Street, and to prevent a first floor to retain this view is not 
considered reasonable given - the pattern of development in the area, that comprises many 
two storey forms; the view is obtained across a number of properties; and that the addition is 
sited where it could reasonably be assumed to occur. As a result, it is not considered that 
the view can be protected in this instance. 

C3.11 - Visual Privacy 
The relevant controls are -  

C1 - Sight lines available within 9m and 45 degrees between the living room or private open 
space of a dwelling and the living room window or private open space of an adjoining 
dwelling are screened or obscured unless direct views are restricted or separated by a street 
or laneway. 

The proposal has windows at first floor that service the Master bedroom and ensuite. These 
rooms in their nature, seek their own privacy and in regards to the controls, privacy is 
applied to living rooms to adjoining properties as opposed to bedrooms/ensuites, which are 
generally considered to be a ‘low usage’ as opposed to more ‘higher usage’ and as 
mentioned before, bedrooms and ensuites generally seek their own privacy. 

As a result, it is considered that to pursue removal of the windows and/or additional 
screening is beyond the scope of the controls. 

For completeness, below are images taken from 122 Rowntree Street, which face the rear of 
the subject site. 

Figure 8: Views from 122 Rowntree Street 
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As a result, it is not considered that a loss of privacy will occur in this instance or that can 
reasonably be protected when assessed against the controls. 

5(d) The Likely Impacts 

The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 

5(e) The suitability of the site for the development 

The site is zoned R1 – General Residential. Provided that any adverse effects on adjoining 
properties are minimised, this site is considered suitable to accommodate the proposed 
development, and this has been demonstrated in the assessment of the application. 

5(f) Any submissions 

The application was notified in accordance with LDCP 2013 for a period of 14 days to 
surrounding properties. A total of 4 submissions from 3 properties were received.   

The following issues raised in submissions have been discussed in this report: 

 Bulk & Scale, Siting 

 Heritage & Desired Future Character 

 Shadows 

 Privacy (Visual) 

 View Loss 


Other issues raised in the submissions include –  


Reference to DA/2010 at 69 Gipps Street has lapsed.
 
Comment: Noted. 


Information is misleading and incorrect 

Comment: The information submitted is adequate to enable an assessment of the 

application to be carried out.  


Request site inspections by Council 

Comment: An Officer inspected the properties that lodged submissions.
 

The second submission from 69 Gipps Street provided design amendments for 

consideration to minimise the scale and shadows. These involved –  


 Increase in the setback from the boundary (moving closer toward to 73 Gipps Street) 

 Reduction in the roof pitch 

 Lowering the proposed rear first floor level 


The diagrams below indicate the design amendments –  
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Figure 9: Design Amendments recommended by the objector at 69 Gipps Street  
(Highlighted in red) 

It is considered that whilst the design amendments are preferred by 69 Gipps Street, they 
are not considered warranted. The overall proposed design is considered acceptable, the 
improvements in terms of solar access are to the roof of 69 Gipps Street and not the 
windows and the lowering of the roof ridges and pitches is considered to lower the quality of 
amenity for the proposed, which is as proposed is considered to be modest. As a result, the 
design amendments suggested are not included in the recommendation. 

5(g) The Public Interest 

The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  

The proposal is not contrary to the public interest. 

Referrals 

6(a) Internal 

The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 

‐ Heritage Officer – No objections subject to conditions 
‐ Development Engineer – No objections subject to conditions 
‐ Landscape – No objections subject to conditions 
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6(b) 	External 

The application was not required to be referred to any external bodies. 

7. Section 7.11 Contributions  

Section 7.11 contributions are not payable for the proposal. 

8. Conclusion 

The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013. The development will not result in any significant impacts on the amenity of adjoining 
premises and the streetscape. The application is considered suitable for approval subject to 
the imposition of appropriate conditions. 

9. Recommendation 

A. 	 The applicant has made a written request pursuant to Clause 4.6(3) of the LEP in 
support of the contravention of the development standard for 4.3A(3)(b) Site 
Coverage. After considering the request, and assuming the concurrence of the 
Secretary has been given, the Panel is satisfied that compliance with the standard is 
unnecessary in the circumstance of the case and that there are sufficient 
environmental grounds, the proposed development will be in the public interest 
because the exceedance is not inconsistent with the objectives of the standard and of 
the zone in which the development is to be carried out. 

B. 	 That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No: D/2018/249 for 
alterations and additions to existing dwelling at 71 Gipps Street Birchgrove subject to 
the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Clause 4.6 Exception to Development Standard  
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