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DEVELOPMENT ASSESSMENT REPORT 
Application No. D/2018/132 
Address 37 Marion Street, LEICHHARDT NSW 2040 
Proposal Alterations and additions to existing garage, including to provide 

a new first floor attic storage space. 
Date of Lodgement 21 March 2018 
Applicant Mr S Jovcevski 
Owner Mr S Jovcevski  
Number of Submissions 1 
Value of works $22,550.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation – breach exceeds officer delegation. 

Main Issues Site Coverage and Floor Space Ratio Breaches 
Height, Bulk & Scale 
Overshadowing 
Street tree and private tree issues 

Recommendation Refusal 

LOCALITY MAP 

Subject Site Objectors 
N 

Notified Area Supporters 
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1. Executive Summary 

This report is an assessment of the application submitted to Council for alterations and 
additions to existing garage, including to provide a new first floor attic storage space at No. 
37 Marion Street, Leichhardt. The application was notified to surrounding properties and one 
(1) submission was received. 

The main issues that have arisen from the application include: 

	 Clause 4.6 Variation to Site Coverage and Floor Space Ratio development standards, 
	 Height, Bulk and Scale. 
	 Overshadowing 
	 Street and private tree issues 

The above non-compliances are not supported for the reasons outlined in this report, and 
therefore, the application is recommended for refusal 

2. Proposal 

The application seeks approval for alterations and additions to the existing garage which 
include the following;  

o	 New attic level above the garage with a dormer window facing Cromwell Street; 
o	 Extending the western wall of the garage by 0.320m towards the boundary 

shared with No. 39 Marion Street; 
o	 Widen the garage roller door on the eastern side. 
o	 Pruning of the Chinese Tallwood tree located on No. 2 Cromwell Street. 

3. Site Description 

The subject site is located on the northern side of Marion Street, at its intersection with 
Cromwell Street. The site consists of one allotment and is generally rectangular with a total 
area of 108.80m2 and is legally described as Lot C DP 379099. 

The site has a frontage to Marion Street of 4.85 metres and a secondary frontage of 
approximate 22.67 metres to Cromwell Street.  

The site supports a two storey dwelling. The adjoining properties at No. 39 Marion Street 
and No. 2 Cromwell Street support a single storey dwelling. 

The following trees are located on the site and within the vicinity: 
	 Sapium sebiferum (Chinese Tallowwood) located on No. 2 Cromwell Street. 
	 Tristaniopsis laurina (Water Gum) located in the nature reserve. 

4. Background 

4(a) Site history 

The following section outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  

Subject Site 

Application Proposal Decision & Date 
D/2017/466 (CC 
approved) 

Alterations and additions to existing 
dwelling. 

Approved – 12/12/2017 
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Surrounding properties 

39 Marion Street 

Application Proposal Decision & Date 
PREDA/2016/54 Alterations and additions to the existing 

dwelling including construction of a first 
floor level. 

Advice Letter Issued 
11/05/2016 

PREDA/2016/180 Change layout of existing living area and 
additional storey with bedroom and 
ensuite. 

Advice Letter Issued 
17/10/2016 

4(b) Application history 

The following table outlines the relevant history of the subject application.  

Date Discussion / Letter/ Additional Information 
5/6/2018 Council – wrote to the applicant to withdraw their application. 

5. Assessment 

The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  

5(a) Environmental Planning Instruments 

The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 

 State Environmental Planning Policy No 55—Remediation of Land 
 Policy (Building Sustainability Index: BASIX) 2004  
 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017  
 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 Leichhardt Local Environmental Plan 2013 

The following provides further discussion of the relevant issues: 

5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 

State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires that remediation works must be carried 
out in accordance with a Remediation Action Plan (RAP) as approved by the consent 
authority and any guidelines enforced under the Contaminated Land Management Act 1997. 

The site has not been used in the past for activities which could have potentially 
contaminated the site. It is considered that the site will not require remediation in accordance 
with SEPP 55.  

5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004 

A BASIX Certificate is not applicable and was not submitted with the application as the cost 
of works calculated by the applicant is below the required $50,000.00 threshold. 
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5(a)(iii) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005 

An assessment has been made of the matters set out in Clause 20 of the Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005. It is considered that the carrying out 
of the proposed development is generally consistent with the objectives of the Plan and 
would not have an adverse effect on environmental heritage, the visual environmental, the 
natural environment and open space and recreation facilities. 

5(a)(iv) Leichhardt Local Environment Plan 2013 (LLEP 2013) 

The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 

 Clause 1.2 – Aims of the Plan 
 Clause 2.3 – Zone objectives and Land Use Table 
 Clause 2.7 – Demolition Requires Development Consent  
 Clause 4.3A(3)(a) – Landscaped Area for residential development in Zone R1 
 Clause 4.3A(3)(b) – Site Coverage for residential development in Zone R1 
 Clause 4.4 – Floor Space Ratio 
 Clause 4.5 – Calculation of floor space ratio and site area 
 Clause 4.6 – Exceptions to development standards 
 Clause 5.9 – Preservation of trees or vegetation 
 Clause 5.9AA – Trees or vegetation not prescribed by development control plan 
 Clause 6.1 – Acid Sulphate Soils 
 Clause 6.2 – Earthworks 
 Clause 6.4 – Stormwater management 
 Clause 6.8 – Development in areas subject to aircraft noise 

The following table provides an assessment of the application against the development 
standards: 

Standard (maximum) Proposal % of non 
compliance 

Compliances 

Floor Space Ratio 
(0.8:1 or 87.04m2) 

1.03:1 or 111.95m2 28.62% No 

Landscape Area 
(15% or 16.32m2) 

15.35% or 16.7m2 0 Yes 

Site Coverage 
(60% or 65.28m2) 

79.65% or 86.6m2 32.66% No 

The following provides further discussion of the relevant issues: 

Clause 4.6 Exceptions to Development Standards 

As outlined in table above, the proposal results in a breach of the following development 
standard/s: 
 Clause 4.3A(3)(b) – Site Coverage for residential development in Zone R1 
 Clause 4.4 – Floor Space Ratio 

Clause 4.6(2) specifies that Development consent may be granted for development even 
though the development would contravene a development standard. 

1. The objectives of this clause are as follows: 
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(a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

(b) 	to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

2. 	 Development consent may be granted for development even though the development 
would contravene a development standard imposed by this or any other environmental 
planning instrument. 

Comment: In accordance with Clause 4.3A(3)(b) & Clause 4.4A of LLEP 2013, the site is 
subject to a maximum site coverage area of 60% (or 65.28m2) and a maximum FSR of 0.8:1 
(or 87.04m2). The recently approved dwelling does not comply with Council’s Site Coverage 
Area (SCA) & FSR development standards which currently stands at 77.6% (84.4m2) for 
SCA & 0.94:1 (102m2) for FSR. The current proposal seeks to further increase and breach 
the above two development standards to 111.95m2 or 1.03:1 (FSR) and 86.6m2 or 79.60% 
(SCA) which is non-compliant with the maximum permissible SCA & FSR standard. Having 
regard to this variation, an exception has been sought under clause 4.6 of the Leichhardt 
LEP 2013. 

3. 	 Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard 
by demonstrating: 

(a) 	 that compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and 

(b) 	 that there are sufficient environmental planning grounds to justify contravening the 
development standard. 

The applicant has submitted a written request outlining why compliance with the 
development standards is unnecessary and unreasonable in this case, and has provided 
environmental planning grounds to justify a variation to the development standards. 

Clause 4.3A(3)(b) – Landscaped Areas for residential development in Zone R1 (Site 
Coverage) 

The following justification has been provided in relation to Site Coverage development 
standard: 

 Despite the variation, the proposal is consistent and compatible with the character of 
the surrounding area. 

 Despite the variation, the proposal does not cause any significant adverse amenity 
impacts on the site or adjoining properties. 

	 The broad application of site coverage provision does not recognise the prevalence of 
established corner sites. The application of site coverage controls must be nuanced to 
consider the historical settlement patterns of corner sites in the surrounding area and 
the impracticability of applying broad site coverage controls to all properties in 
conjunction with Council's DCP provisions. 

	 The site coverage provision does not consider the ability for a site to accommodate 
floor areas for reasonably sized dwellings on smaller lots. Unlike the FSR provision, the 
site coverage provision comprises a single rate of 60% applicable to all sites in 
Leichhardt. 

Clause 4.4 – Floor Space Ratio 

The following justification has been provided in relation to the Floor Space Ratio 
development standard: 
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 Despite the proposed variation to the floor space ratio, the proposal is consistent and 
compatible with the character of the surrounding area. 

 Despite the variation to the floor space ratio, the proposal does not cause any 
significant adverse amenity impacts on the site or adjoining properties. 

	 The broad application of the floor space ratio provision does not recognise the 
prevalence of established corner sites. The application of floor space ratio controls 
must be nuanced to consider the historical settlement patterns of corner sites in the 
surrounding area and the impracticability of applying broad floor space ratio controls to 
all properties in conjunction with Council's DCP provisions. 

	 The floor space ratio provision in addition to Council’s DCP provisions do not consider 
the ability for a site to accommodate floor areas for reasonably sized dwellings on 
smaller lots. 

(4) 	 Development consent must not be granted for development that contravenes a 
development standard unless: 

(a) 	 the consent authority is satisfied that: 
(i) 	the applicant’s written request has adequately addressed the matters required to 

be demonstrated by subclause (3), and 
(ii) 	 the proposed development will be in the public interest because it is consistent 

with the objectives of the particular standard and the objectives for development 
within the zone in which the development is proposed to be carried out, and 

(b) 	 the concurrence of the Secretary has been obtained. 

Comment: The applicant has addressed the matters required under Clause 4.6 Exceptions 
to development standards, however it is not considered to be well founded in this instance 
for the reasons stated below.  

The proposed garage works with a new attic addition above is excessive in height, bulk and 
scale. As a result the proposal results in unnecessary (particularly given its use as a storage 
space) and intrusive and adverse visual bulk and scale impacts when viewed from the rear 
courtyard of 39 Marion Street that is contrary to the relevant s controls applicable to the site 
pursuant to Clause 4.3A(3)(b) & Clause 4.4 the Leichhardt Local Environmental Plan 2013 
(LLEP2013). 

It is also noted that the calculations provided by the applicants in regards to the proposed 
FSR is incorrect, as they have not included the attic level in their calculations. The applicants 
reason for the attic level not being included in the proposed FSR calculations is the fact that 
the attic floor to ceiling heights proposed are for a non-habitable area. However, under 
Council’s LEP2013 definition under Gross Floor Area it states that an attic with a height of 
1.4m above the floor is to be included in the FSR calculation.  The proposed attic has ceiling 
heights up to 2350mm. 

Furthermore the proposed attic above the garage will generate additional shadows which will 
impact the lounge and bathroom windows located on the eastern end of No. 39 Marion 
Street which is considered unreasonable as the applicants have failed to address this impact 
in their application. See later in this report under C3.9 Solar Access for further details.  

For the reasons mentioned above, the Clause 4.6 provided by the applicants is not well 
founded and is not supported in this instance as it will have adverse amenity impacts to the 
adjoining properties. As such the proposal is recommended for refusal. 

5(b) Draft Environmental Planning Instruments 

5(b)(i) Draft State Environmental Planning Policy (Environment)  

The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of our natural environment. The 
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Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until the 31 January 2018. The EIE outlines changes to occur, implementation 
details, and the intended outcome. It considers the existing SEPPs proposed to be repealed 
and explains why certain provisions will be transferred directly to the new SEPP, amended 
and transferred, or repealed due to overlaps with other areas of the NSW planning system.  

This consolidated SEPP proposes to simplify the planning rules for a number of water 
catchments, waterways, urban bushland and Willandra Lakes World Heritage Property. 
Changes proposed include consolidating the seven existing SEPPs including Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development would be consistent with the intended requirements within the Draft 
Environment SEPP. 

5(c) Development Control Plans 

The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013. 

Part Compliance 
Part A: Introductions 
Section 3 – Notification of Applications Yes 

Part B: Connections  
B1.1 Connections – Objectives Yes 

Part C 
C1.0 General Provisions No 
C1.1 Site and Context Analysis No 
C1.2 Demolition Yes 
C1.3 Alterations and additions No 
C1.4 Heritage Conservation Areas and Heritage Items N/A 
C1.5 Corner Sites No 
C1.6 Subdivision N/A 
C1.7 Site Facilities N/A 
C1.8 Contamination Yes 
C1.9 Safety by Design N/A 
C1.10 Equity of Access and Mobility N/A 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management No 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and 
Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 

Part C: Place – Section 2 Urban Character 
Suburb Profile 
C2.2.3.2 West Leichhardt Distinctive Neighbourhood Yes 
Part C: Place – Section 3 – Residential Provisions 
C3.1 Residential General Provisions No 
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C3.2 Site Layout and Building Design No 
C3.3 Elevation and Materials No 
C3.4 Dormer Windows  No 
C3.5 Front Gardens and Dwelling Entries N/A 
C3.6 Fences N/A 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access No 
C3.10 Views Yes 
C3.11 Visual Privacy Yes 
C3.12 Acoustic Privacy Yes 
C3.13 Conversion of Existing Non-Residential Buildings N/A 
C3.14 Adaptable Housing  N/A 

Part C: Place – Section 4 – Non-Residential Provisions N/A 
Part D: Energy Yes 
Part E: Water Yes 
Part F: Food N/A 
Part G: Site Specific Controls N/A 

The following provides discussion of the relevant issues: 

C1.0 General Provisions 
Concern is raised that the proposal will result in adverse amenity impacts to the surrounding 
neighbouring properties, specifically No. 39 Marion Street as result of proposed garage 
works and a new attic level above, which will not achieve objective O4: Amenable: places 
and spaces provide and support reasonable amenity, including solar access, privacy in 
areas of private open space, visual and acoustic privacy, access to views and clean air. 

C1.1 Site and Context Analysis 
The proposal is considered to have not taken into account the existing site 
constraints/conditions and to its adjoining nearby properties as per Objective O1(a) -  
existing site conditions on the site and adjacent and nearby properties and have not 
adequately addressed the impacts created by the new attic level above the garage to the 
surrounding properties which will not achieve Objective O1(d) - potential for amenity impacts 
such as overshadowing, loss of privacy, views or solar access. 

C1.3 Alterations and Additions, C1.5 Corner Sites & C3.3 Elevation and Materials 
The development proposal would not conform to the objectives and controls of Part C1.3 – 
Alterations and Additions which by their intrusive height, bulk, scale and form; would have an 
overbearing visual impact when viewed from the street/public domain and from the private 
open areas of neighbouring properties, additional overshadowing impacts to the rear living 
and bathroom windows located on the eastern end of No. 39 Marion Street. 

	 C1.3 O1 a. – the development does not complement the scale, form and 
materials of the streetscape including wall height and roof form; 

	 C1.3 O1 e. – the development does not protect existing residential amenity, 
including the retention of adequate private open space and ensuring adequate 
sunlight, natural ventilation and privacy to the existing dwelling and surrounding 
dwellings; 

The proposed attic would also not comply with the following objectives and controls of the 
Clause C1.5 – Corner Sites which requires: 

	 O1 a. - Development on corner sites respects the visually prominent role of corner 
sites; 
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 O1 b. - Compatible with the adjoining buildings; 
 C5 - The development does not have an adverse impact on surrounding 

properties, the streetscape or public domain by way of:  
a. amenity; 
b. solar access; 

It is also noted that the submitted floor plans which indicate the widening of the existing 
garage roller door are not depicted or shown on the elevation plans submitted to Council. As 
such, the plans submitted are inconsistent. 

C1.11 Parking & C1.14 Tree Management 
As per the Engineering comments in regards to proposed garage works, the proposal will 
trigger the need to upgrade and rebuild the existing vehicular crossing to comply with the 
current standards. However it cannot be widened to the south as this will have an adverse 
impact on the adjacent street tree which is not supported. 

Notwithstanding the above issue, the tree located on the neighbouring property at 2 
Cromwell Street is in close proximity of the garage and will require pruning works if the 
proposed attic addition is to follow through. However no pruning schedule has been provided 
to determine the amount of pruning required for the proposed works to occur. If the pruning 
required is more than 10% of the canopy and or requires the pruning of branches more than 
100mm in diameter then the owner’s consent (in written form) from No. 2 Cromwell Street is 
required for any tree pruning works, which also has not been provided to Council. This is 
outlined in the request for withdrawal letter dated 8th June 2018 and the applicants have not 
provided the required written consent from No. 2 Cromwell Street nor a pruning schedule 
outlining the amount of pruning required to be carried out. 

C3.1 Residential General Provisions 

The proposal will result in unacceptable amenity, overbearing visual bulk and scale impacts 
to the adjoining property at No. 39 Marion Street which will not achieve the objectives set out 
in this Clause, specifically O4 which states that applicants are “to ensure that all residential 
development is compatible with the scale, form, siting and materials of existing adjacent 
buildings” and O7 which implies that developments are “to ensure that the amenity, including 
solar access and visual privacy, of the development and adjacent properties is not adversely 
impacted.” 

C3.2 Site Layout and Building Design 

Side Setback 

The proposal does not comply with the side boundary setback graph specified in this Clause. 
Specifically, the eastern and northern boundaries of the subject site which would have a wall 
height of up to 5m where the graph permits a maximum height of 2.8 m on the boundary. 

The proposed height and setback are considered to be unacceptable in this instance as: 
 The bulk and scale of the proposed attic level, to be used as storage only has not be 

minimised. 
 The excessive height, bulk and scale of the proposed attic level will have adverse 

amenity (solar) impacts on the existing living room windows located on the eastern 
end of No. 39 Marion Street along with overbearing visual bulk and scale impacts 
when viewed from rear yard of No. 39 Marion Street. 

As per the above reasons, the proposal fails to meet the side setback test outlined under 
Control 8 of this Clause and is not supported. 
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Building envelope 

Notwithstanding the above, the proposed attic addition with the dormer window facing 
Cromwell Street does not comply with the Building envelope Figure C131 specified in this 
Clause. Furthermore the application does not comply with the following objectives: 

O4(d). - Creates a high level of residential amenity for the site and protects existing or 
enhances residential amenity of adjoining sites in terms of visual and acoustic privacy, air 
circulation, solar access, daylight, outlook and views. 

For the reasons mentioned above the proposal is not supported due to the undesirable 
impacts the new addition will have to the adjoining properties, especially No. 39 Marion 
Street. 

C3.4 Dormer Windows 

The proposed attics purpose above the garage is as indicated in plan and in the Statement 
of Environmental Effects provided by the applicant mentions for storage use only. As such, 
the proposed dormer window is considered as an unnecessary element as it only further 
adds additional bulk and scale impacts to the adjoin properties when viewed from their 
private open space and public domain.  
It is also noted that the dormer as mentioned in C3.2 Site Layout and Building Design will not 
comply with the building envelope figures. 

C3.9 Solar Access 

The subject site has a north/south site orientation. As such the following controls apply to 
this site and to its adjoining neighbour at No. 39 Marion Street. 

Neighbouring Living Room Glazing 
	 C13 – Where the surrounding allotments are orientated north/south and the dwelling has 

north facing glazing serving the main living room, ensure a minimum of three hours solar 
access is maintained between 9am and 3pm during the winter solstice. 

	 C15 – Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9.00am and 3.00pm during the winter 
solstice, no further reduction of solar access is permitted.  

The shadow diagrams submitted to Council indicate that the new attic and garage extension 
will generate addition shadows to the adjoining property’s (No. 39 Marion Street) existing 
rear (north facing) glazed door which is linked to the kitchen and dining area, and the lounge 
and bathroom windows located on the eastern end from 10am to 11am.  However the 
applicants have not submitted any shadow diagrams in elevation to depict the extent of the 
shadow impacts on these windows and glazed doors of No. 39 Marion Street. As such, an 
accurate solar access assessment cannot be carried out by Council as the supplied survey 
plan does not provide any window or glazed door levels. 

It is noted that the above windows serving the lounge and bathroom located to the east are 
not protected by the above solar access controls specified in this Clause, however for the 
reasons mentioned above the application cannot be supported in this instance. 

Neighbouring Private Open Space 
	 C17 – Where surrounding dwellings have north facing private open space, ensure solar 

access is retained for three hours between 9am and 3pm to 50% of the total area during 
the winter solstice. 

	 C19 – Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9.00am and 3.00pm during the winter 
solstice, no further reduction of solar access is permitted.  
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The proposed garage modification and the attic extension will not generate any new 
additional shadows at any time of the day during the winter solstice to the rear yard of No. 39 
Marion Street, as depicted in the shadow diagrams submitted to Council. As such the 
proposal will comply with the above Controls relating to the neighboring properties private 
open space. 

5(d) The Likely Impacts 

The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality as mentioned above under 5(c) of this report. 

5(e) The suitability of the site for the development 

The site is zoned R1 – General Residential. It is considered that the proposal will have an 
adverse impact on the adjoining properties and therefore it is considered that the site is 
unsuitable to accommodate the proposed development.  

5(f) Any submissions 

The application was notified in accordance with Part A, Section 3 of LDCP 2013 for a period 
of 14 days to surrounding properties. A total of one (1) submission was received.   

The following issues raised in submissions have been discussed in this report: 
‐ The increase in visual bulk from the development – see Section 5(c) – C3.2  
‐ Solar access implications from garage addition - see Section 5(c) – C3.9 
‐ Removal of tree canopy located on No. 2 Cromwell Street – see Section 5(c) – C1.14 

In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 

Issue: Privacy implications 

Comment: The proposal will have no privacy impacts to the adjoining property at No. 39 
Marion Street as no new windows are being proposed that will overlook into their windows or 
rear private open space. 

Issue: “Pushing the garage structure onto the boundary will only increase a towering effect 
onto our courtyard”. 

Comment: The proposed alteration and additions to the existing garage is not supported on 
planning grounds as it will have an adverse amenity and visual impact on the adjoining 
properties. However it is noted that the garage wall height on the western boundary will 
comply with Council’s side setback controls. 

Issue : “Blocking desirable  winds to our courtyard and rooms through windows to the side of 
our property” 

Comment: Council currently has no planning controls to impose any conditions to address or 
protect neighbouring properties desirable winds. 

Issue: “Boundary retaining wall will likely require significant modification/extension between 
the properties and we do not agree to contribute to these costs as this will already likely 
decrease the value in property if the garage is pushed to the boundary.” 

Comment: The proposal does not involve the demolition or alterations to the existing 
boundary retaining wall on the western end. If the application is recommended for an 

PAGE 395 




 
 
 
 

 
  

 
 
 

 
 

 

 
 

 
 

 
  

 
 
 

 
 

 
 

 

 

 

 
 

 

 
 

 
 

 
 

 

 
 

 

6 

Inner West Local Planning Panel ITEM 8 

approval, conditions would have been imposed on any consent granted to ensure the 
structural integrity and measures to protect and minimise damages to the existing retaining 
wall. However, as the application is recommended for refusal for the reasons mentioned in 
this report, the above issue is noted and addressed in this report.  

5(g) The Public Interest 

The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  

The proposal is contrary to the public interest. 

Referrals 

6(a) Internal 

The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 

Development Engineer 

The existing garage does not comply with the length requirements of AS/NZS2890.1-2004 
however the proposal improves the existing arrangement with an existing vehicular crossing. 

The existing vehicular crossing will need to be rebuilt however it cannot be widened to the 
south as this will impact on the adjacent street tree. 

Reference is made to the D/2017/466 dated 26 September 2017 in which a stormwater 
drainage concept plan P-1720-A12 by DAhouse dated 05/09/2017 was approved. 

The stormwater drainage concept plan for D/2018/132 proposes connection this previously 
approved drainage system however an overland flow path to convey stormwater flows that 
exceed the system capacity to Cromwell Street has not been provided.  

Landscape 

The application is not supported in its current format as consent from the owner of the 
subject tree will be required in writing authorising tree pruning to facilitate the proposed 
development. 

It is requested that the applicant engage the services of an AQF level 5 consulting Arborist to 
prepare a pruning specification in accordance with Council’s Development Fact Sheet – 
Arborist Reports, section 2 and submit it for assessment along with the above mentioned 
owner’s consent with any future application. 

It is to be noted that any works which widens the existing driveway crossover to the south 
will not be supported as it would impact a Tristaniopsis laurina (Water Gum) located in the 
nature reserve. 

6(b) External 

The application was not required to be referred to external authorities. 
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7. 	 Section 7.11 Contributions 

Section 7.11 contributions are not payable for the proposal. 

8. 	Conclusion 

The proposal does not comply with the aims, objectives and design parameters contained in 
Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013. 
The development will result in significant impacts on the amenity of the adjoining property at 
No. 39 Marion Street and to the existing neighbouring private tree located on No. 2 Cromwell 
Street. The application is considered unsupportable and in view of the circumstances, 
refusal of the application is recommended. 

9. 	Recommendation 

That Council, as the consent authority pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse the Development Application No. D/2018/132 for alterations 
and additions to existing garage, including to provide a new first floor attic storage space at 
37 Marion Street, LEICHHARDT NSW 2040 for the following reasons. 

A. 	 That the Inner West Local Planning Panel (IWLPP) not support a variation to Site 
Coverage & Floor Space Ratio prescribed by clause 4.3A(3)(b) & 4.4 in the Leichhardt 
Local Environmental Plan 2013, as it is not satisfied that the applicant’s written request 
has adequately addressed the matters required to be demonstrated by Clause 4.6 of 
that Plan, the proposed development would not be in the public interest and is 
inconsistent with the objectives of that particular standard and objectives for 
development within the zone. 

B. 	 That the Panel, as the consent authority pursuant to s4.16 of the Environmental 
Planning and Assessment Act 1979, refuse the Development Application No. 
D/2018/132 for alterations and additions to existing garage, including to provide a new 
first floor attic storage space for the following reasons: 

1. 	 The proposal does not satisfy the following Clauses of the Leichhardt Local 
Environmental Plan 2013 pursuant to Section 4.15(1)(a)(i) of the Environmental 
Planning and Assessment Act 1979: 
i) Clause 1.2 – Aims of Plan –in particular (d), (e) & (l) 
ii) Clause 4.3A(3)(b) – Site Coverage Area 
iii) Clause 4.4 – Floor Space Ratio 
iv) Clause 4.6 – Variations to development standards 
v) Clause 5.9 – Preservation of trees or vegetation 

2. 	 The proposal does not satisfy the following Parts of the Leichhardt 
Development Control Plan 2013, pursuant to Section 4.15(1)(a)(iii) of the 
Environmental Planning and Assessment Act 1979: 
i) Part C – Section 1 - C1.0 General Provisions 
ii) Part C – Section 1 - C1.1 Site and Context Analysis 
iii) Part C – Section 1 – C1.3 Alterations and additions 
iv) Part C – Section 1 - C1.5 Corner Sites 
v) Part C - Section 1 - C1.11 Parking 
vi) Part C - Section 1 - C1.14 Tree Management 
vii) Part C – Section 3 - C3.1 Residential General Provisions 
viii) Part C – Section 3 - C3.3 Elevation and Materials 
ix) Part C – Section 3 - C3.2 Site Layout and Building Design 
x) Part C – Section 3 - C3.4 Dormer Windows 
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xi) 	 Part C – Section 3 - C3.9 Solar Access 

3. 	 The proposal will result in adverse built environment impacts pursuant to 
Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979. 

4. 	 The proposal is not considered suitable for the site pursuant to Section 
4.15(1)(c) of the Environmental Planning and Assessment Act 1979. 

5. 	 The proposal is not considered to be in the public interest pursuant to Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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Attachment A – Conditions of consent in the circumstance the 
application is approved 
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Attachment B – Plans of proposed development 
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Attachment C – Clause 4.6 – Exceptions to Development Standards 
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