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DEVELOPMENT ASSESSMENT REPORT 
Application No. D/2018/445 
Address 59A Reynolds Street, Balmain  NSW  2041 
Proposal Additions and alterations to existing dwelling house and construction of 

a three storey residential flat building containing seven units over 
basement parking, and associated works, including retaining wall and 
fence works. 

Date of Lodgement 24 August 2018 
Applicant Bonheur Holdings Pty Ltd 
Owner Mrs. O. Stasinopoulos 
Number of Submissions 29 
Value of works $6,694,026 
Reason for determination at 
Planning Panel 

 Number of individual submissions exceeds 10 
 Non-compliances with Landscaped Area development standard 

exceeds 10%  
 SEPP 65 

Main Issues  Floor space ratio exceedance  
 Insufficient Landscaped Area 
 No clause 4.6 request 
 SEPP 65 and ADG 
 Non-compliances with LLEP 2013 and LDCP 2013 
 Heritage 
 Stormwater 

Recommendation Refusal 
Attachment A Architectural Plans and Landscape Plans 
Attachment B View Assessment report By Dr. Richard Lamb  
Attachment C Statement of Heritage Significance for the Valley (Rozelle and Balmain) 

HCA 
Attachment D Draft Conditions of consent 
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1. Executive Summary 
 
This report concerns an application to partially demolish an existing dwelling and construct a 
three storey residential flat building over one level of basement parking. The application was 
notified in accordance with Council's Notification Policy and 29 submissions from 28 
individual submitters were received. 
 
Following a preliminary assessment of the proposed development, the Applicant was notified 
and invited to withdraw the application because of a number of significant design 
inadequacies and the need for additional information.  As no response was forthcoming from 
the Applicant, Council followed up this invitation but as at the date of this report no response 
has been received. 
 
The proposal does not satisfy the aims, objectives and design parameters contained in State 
Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development and is inconsistent with the objectives and controls of the R1 – General 
Residential zone and the broader Leichhardt Local Environmental Plan 2013 (LLEP 2013).  
 
Of particular note, the proposal exceeds the maximum floor space ratio and is deficient in 
the amount of landscaped area under the LLEP 2013.  No written request under Clause 4.6 
of LLEP 2013 has been submitted by the Applicant seeking to vary these development 
standards and accordingly, consent is not able to be granted. 
 
The proposal is inconsistent with the Leichhardt Development Control Plan 2013 (LDCP 
2013) in a number of respects and is considered to result in a form of development which is 
an overdevelopment of the site and is out of character with the surrounding locality. 
 
The application was referred to Council’s Heritage Advisor, Development Engineer and 
Landscape Officer, all of whom have raised concerns about the proposed development.  
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. The potential impacts from the development are considered to be 
significant and not able to be controlled or mitigated by conditions of consent. 
 
The application is considered unsuitable for approval and is recommended for refusal. 
 

2. Proposal 
 
Consent is sought to partially demolish an existing dwelling but retain the front two rooms of 
the dwelling and construct a three storey residential flat building containing seven 
apartments over a basement accommodating seven parking spaces.   
 
The development involves retention of the existing dwelling fronting Reynolds Street, part 
demolition of the rear of the dwelling and internal alterations to facilitate its integration into 
the residential flat building. 
 
The apartments will consist of: 

 1 studio apartment (Unit 6); 
 4 one-bedroom apartments (Units 1, 3, 4 & 5); 
 1 two-bedroom apartment (Unit 2); and 
 1 two-bedroom apartment over two storeys (Unit 7). 

 
The basement carpark will accommodate the following parking spaces: 

 6 residential car spaces; 
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 1 motorbike space; and 
 4 bicycle parking spaces 

 
A non-trafficable “green roof” is proposed as part of the site landscaping. 
 
Vehicle access to the site is to be via modification to the existing crossover on Reynolds 
Street.  Vehicles will enter the basement car park via a ramped access located towards the 
site’s north-east corner. 
 
The modification to the existing crossover will result in the provision of one additional on-
street parking space along the frontage of the site, which is proposed to satisfy the visitor 
parking space requirement for the development. 
 
The existing sandstone retaining wall to Rumsay Lane along the eastern boundary of the site 
(refer to Figure 3), which is the surviving remnant of the grounds of the villa on the corner of 
Reynolds and Smith Streets, is proposed to be retained during the excavation works for the 
proposed basement parking level. Because of its heritage significance, this section of wall is 
proposed to be renovated and reinforced as part of the works; however, this is not supported 
by Council’s Development Engineer (refer to Section 6) as this wall encroaches onto 
Council land and there is insufficient integrated Structural and Geotechnical Engineering 
evidence to demonstrate that it is feasible to retain the wall during construction.  
 
It is proposed that the later mass concrete section of the retaining wall is to be reclad with 
stone that is similar to the remainder of the wall. 
 

3. Site Description 
 
The subject site is No. 59A Reynolds Street, Balmain identified as Lot 7 DP 448513. The 
property comprises a site area of 536.9m² (by survey).  The property has a northern frontage 
of 15.015m to Reynolds Street, southern boundary of 16.150m, eastern boundary to 
Rumsay lane of 36.2m and western boundary of 33.48m.  Access to the site is off Reynolds 
Street. 
 
The site adjoins Rumsay Lane, a narrow (approximately 3m) night soil laneway dating back 
to the nineteenth century that runs between Reynolds Street in the north and extends and 
joins with Rumsay Street at its southern end (refer to Figures 1, 2 & 3). 
 
While the site is generally flat, this is because the site was levelled at some point in its 
history.  The locality is quite steep in parts, representing the natural topography which falls to 
the Harbour (White Bay). 
 
This part of the street is residential in character and contains predominately single or two 
storey residential buildings with or without attics. Buildings are attached, abut each other or 
have narrow side setbacks; and date from the Late Victorian period to recent times.  Front 
setbacks are generally consistent and provide for small front yards. 
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Figure 1: 

Reynolds Street view 
of subject site and 
existing dwelling 

(Source: Applicant’s 
SEE) 

 

 

Figure 2: 

Street view of site 

(Source: Applicant’s 
SEE) 

 

 

Figure 3: 

Rumsay Lane to the 
east of the site and 
sandstone and 
concrete retaining 
wall 

(Source: Applicant’s 
SEE) 

 



Inner West Local Planning Panel ITEM 10 
 

Page 563 
 

4. Background 
 
4(a) Site history  
 
PREDA/2018/109 proposed a development on this site which included part of Rumsay Lane 
and the rear lane to the south.  The proposal was for the construction of seven apartments 
over four storeys, (including retention of main part of the existing cottage and conversion of 
that cottage to an apartment).  The proposal included basement parking.  
 
Council’s advisory letter was issued on 28 June 2018, identifying the following key issues: 
 
Key issues  Impact on Conservation Area 

 Impact on Heritage Item in Vicinity - (25 Smith Street) 
 Neighbouring Amenity Impacts (Bulk, Solar access, Privacy, Views) 
 Bulk and Scale, Siting, Envelope 
 Streetscape & Local Character 
 Stormwater  
 Parking & Access 

 
The Applicant was advised that the proposal, in the form submitted, was unacceptable as it 
represented an overdevelopment of the site and would not be supported. 
 
Development Application D/2018/403 was received by Council on 2 August 2018 proposing 
a development similar to the current proposal.  Upon review it was found that that 
D/2018/403 did not contain the correct information, as required by Part 1, Schedule 1 of the 
Environmental Planning and Assessment Regulation 2000, specifically: 
 
“1. Consent of Owner / Owners to Application Lodgement 

 
No evidence of owners consent from Mrs O Stasinopoulos accompanied the application.  
 

2. Redefinition Survey 
 
A redefinition survey was not provided and is required.  
 
In this regard, deficiencies between the existing title dimensions and the boundaries as 
determined by the recent level and detail survey that was undertaken on the site require the 
new survey dimensions to be formalised by a Redefinition Survey.  
 

3. Architectural Plans Consistent with Survey 
 
Architectural plans were inconsistent with the required redefinition survey / survey plan.” 

 
Pursuant to Section 51 of the Environmental Planning and Assessment Regulation 2000, the 
application was rejected and returned to the Applicant. 
 
On 24 August 2018 the subject development application was submitted to Council with 
correct owner’s consent and accompanied by a report from the Applicant’s surveyor, 
Beveridge Williams, addressing Point 2. above.  This report is as follows: 
 
“LAND in the Local Government Area of Inner West, having a frontage to Reynolds Street, 
situated at Balmain, being Lot 7 in Deposited Plan No. 448513.  
 
In accordance with your instructions we have undertaken a Level & Detail for the purposes 
of a development application for development of the above described land only.  



Inner West Local Planning Panel ITEM 10 
 

Page 564 
 

 
As a part of the Detail and Level plan, a boundary determination was undertaken. It has 
identified that there are differences between the existing title dimensions and the boundaries 
as determined via survey. These can only be formalised via a plan of redefinition registered 
at Land Registration Services (LRS).  
 
No significant encroachments were identified as a part of this survey to neighbouring 
properties. The survey did identify that the stone wall along Rumsay lane is generally the 
laneway land. It can also be seen that part of an unformed laneway is being utilised by the 
current owners at the rear of the property. This area has not been included in the survey 
area provided for the lot on this Level and Detail plan.  
 
Currently only title and survey dimensions relating to Lot 7 in DP448513 are referred to in 
this Level and Detail survey, which includes the bearings, distances and area. Please note 
that dimensions shown (S) relate to survey, dimensions shown (T) relate to title. Title 
dimensions have been converted from imperial measures.  
 
A plan of redefinition will be conducted as a part of this development, and we would expect 
that the plan that is submitted to the LRS for this purpose will hold the same boundary 
position and dimensions as what we have determined via survey and is shown on the plan. 
Once registered this will then become the title dimensions as well.  
 
The redefinition plan can be undertaken and lodged with the LRS prior to any construction 
works being undertaken, if requested within a D.A.” 
 
It is noted that the land area has been calculated by survey to be 536.9m2 and by Title to be 
531.2m2.  Calculations included in this report have been based on the surveyed area of 
536.9m2 as a redefinition Plan has been submitted to NSW Registry Services. 
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application. 
 
Date Discussion / Letter/ Additional Information  
24 August 2018 Application submitted to Council. 
18 September 2018 Redefinition Plan submitted to NSW Registry Services for registration. 
20 September 2018 Notification period completed. 29 submissions received. 
10 January 2019 An email was sent to the Applicant flowing the completion of a preliminary 

assessment recommending that this application be withdrawn because of 
significant inadequacies relating to: 

 Heritage 
 Landscape 
 Engineering 
 SEPP 65 
 Objectives of the R1 zone (LLEP 2013) 
 Concerns raised in submissions (including view impacts) 

Refer to Section 6 for details relating to concerns on Heritage, Landscaping 
and Engineering grounds. 
 

12 February 2019 A follow up email was sent to the Applicant recommending that that the 
application be withdrawn.  To date, no response has been received. 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979. 
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55 – Remediation of Land; 
 State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 

Development; 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004; and 
 Leichhardt Local Environmental Plan 2013. 

 
The following sections provide further discussion of the relevant issues: 
 
5(a)(i) State Environmental Planning Policy No. 55 – Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land.  Leichhardt Development Control 
Plan 2013 (LDCP 2013) provides controls and guidelines for remediation works. SEPP 55 
requires that the consent authority be satisfied that the site is, or can be made, suitable for 
the proposed use prior to the granting of consent. 
 
A Hazardous Materials Survey was carried for the site by EHO Consulting Pty Ltd.  The 
scope of the investigation was to as far as reasonably practicable locate and record the 
location, extent and product type of any presumed or known hazardous materials and to 
provide the client with a workable hazardous material register. 
 
Representative samples were collected from materials as specified. 

 asbestos containing materials (ACM) 
 asbestos containing dust (ACD) 
 Lead containing paint 
 Lead containing dust (LCD). 

 
Visual identification of: 

 Synthetic mineral fibres 
 poly-chlorinated biphenyl (PCB)-containing capacitors in fluorescent light and fan 

fittings 
 
Two main materials were identified – asbestos containing materials and dust and lead 
containing paint and dust. Additionally, the presence of synthetic mineral fibres and 
polychlorinated biphenyl (PVB)-containing capacitors in fluorescent lighting and fan fittings 
were noted. 
 
Where the assessed risk is ‘medium’ and asbestos is to be disturbed, it is recommended that 
all asbestos debris and all associated dust and asbestos fibres be removed.  All work would 
be conducted under controlled conditions by licensed asbestos removalists and conduct of 
air monitoring by an independent licensed asbestos assessor. 
 
Lead paint walls, ceilings and wooden fixtures and fittings are recommended to be patched, 
repaired, encapsulated or removed under controlled conditions by competent persons.  
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Where the risk has been assessed as ‘low’ any works are to be managed insitu in 
accordance with EPA guidelines.  
 
Soil sampling of the site was not undertaken as part of the preparation of the DA plans.  The 
site has been used for residential purposes for probably at least 100 years and soil 
contamination is not identified as a relevant issue in the assessment of this application. 
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
9 design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics. 
 
A statement from Felicia Whiting (Registered Architect 6202) the project architect, who 
directed the design of the development. The statement attempts to explain how the design 
quality principles are achieved within the development but it fails to demonstrate, in terms of 
the Apartment Design Guide (ADG), how the objectives in Parts 3 and 4 of the guide have 
been achieved. 
 
The development is not acceptable having regard to some of the 9 design quality principles 
and this is demonstrated by Table 1 and the following assessment of the proposal under the 
Apartment Design Guide (ADG). 
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Table 1:  SEPP 65 design quality principles 

Design Quality Principles Comment Satisfactory 

1: Context and neighbourhood 
character 

 The proposal is in consistent with the existing context and desired future character of the 
Honeysuckle Precinct and does not provide an appropriate built form for this locality. 

 The proposal will not have any significant detrimental impacts on the amenity of adjoining 
development. 

No 

2: Built form and scale 

 The proposal is not appropriate built form for the site as it is considered to be an 
overdevelopment of the site and does not address the street in a compatible fashion. 

 The proposal is not consistent with the general scale of the surrounding locality and the desired 
future character for the site. 

No 

3: Density 
 While the proposal satisfies the allowable FSR of 0.7:1 for this site, the proposed density does not 

achieve a high level of residential amenity. No 

4: Sustainability 
 A BASIX Certificate has been submitted, indicating that the building will satisfy the energy and 

water targets set by the BASIX SEPP. Yes 

5: Landscape 
 The proposal does not achieve a landscape outcome for the site that responds to the 

constraints of the site and will not create functional areas providing a good level of amenity for 
occupants of the development. 

No 

6: Amenity 
 The proposal does not satisfy relevant guidelines in respect to privacy and communal open 

space and fails to ensure good amenity for the occupants of the development. No 

7: Safety 
 The proposal provides natural surveillance of public areas and territorial reinforcement by 

clearly differentiating between public and private space. Yes 

8: Housing diversity and social 
interaction 

 While the proposal includes a mix of apartment sizes, providing a range of options for residents 
and housing choice, the lack of communal open space fails to provide opportunities for social 
interaction for residents. 

No 

9: Aesthetics 
 The aesthetics of the proposed building do not respond well to the environment and local 

heritage context and will not be a positive contribution to the desired future character of the 
area. 

No 
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Apartment Design Guide 
 
The ADG contains objectives, design criteria and design guidelines for residential apartment 
development. In accordance with Clause 6A of the SEPP, the requirements contained within 
LDCP 2013 in relation to visual privacy, solar and daylight access, common circulation and 
spaces, apartment sizes and layout, ceiling heights, private open space and balconies, 
natural ventilation and storage have no effect. In this regard the objectives, design criteria 
and design guidelines set out in Parts 3 and 4 of the ADG prevail. 
 
The development has been assessed against the relevant design criteria within Part 3 and 4 
of the ADG as follows: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 
 Communal open space has a minimum area equal to 25% of the site, which in this 

instance equals (536.9m2 / 4) 134.2m2. 
 Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9am and 3pm on 21 
June (mid-winter). 

 
The proposal provides private landscape area to ground floor units and the upper level 
apartments have balconies. 
 
The proposal does not include any ground level communal open space and relies upon 
nearby Punch park for communal open space amenity.  It is proposed that the green roof 
(98m2) be provided in lieu of common open space; however, it is significantly deficient in 
area.  It is 36.2m2 or 27% less than the ordinarily required 25% (134.2m2) of the site area. 
 
The green roof is to be is non-accessible, except for maintenance, to limit any intrusion on 
the privacy of neighbouring properties.  While the green roof is designed to provide a 
pleasant outlook for neighbours whose properties might overlook it, this facility will not be 
observable by residents of the development, and therefore, fails enhance the amenity and 
well being for residents as it will not be available for recreation, passive use or outlook. 
 
Visual Privacy/Building Separation 
 
The ADG prescribes the minimum required separation distances from buildings on 
neighbouring sites to the side and rear boundaries set out in Table 2:  
 
Table 2:  ADG minimum required separation distances 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

 
Table 3 sets out the proposed setback distances for each level of the proposed development 
from the east and west side boundaries 
 
The objective of this criteria is to ensure adequate building separation distances are shared 
equitably between neighbouring sites, to achieve reasonable levels of external and internal 
visual privacy. 
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Table 3 – Separation distances from side boundaries 

Level ADG recommended 
setback 

Proposed setback from 
Western side boundary 

Proposed setback from 
Eastern side boundary 

Ground 6 m 0.995m to 1.915m Nil 
1 6 m 1.294m to 1.828m 1.31m to 2.50m 
Loft 6 m 2.89m 4.35m 

 
Given the dense nature of surrounding development and the width of the site (approximately 
16m), it is not feasible to achieve the ADG required setbacks.  Instead, the submitted 
Statement of Environmental Effects states that the development will rely upon obscure glass, 
shutters, operable and fixed screens to provide suitable privacy protection but these are not 
notated on the submitted plans.  The proximity of surrounding residential development raises 
concern as to the impacts on the visual impacts upon neighbours. 
 
However, as the proposal is new development in an established area it should be located 
and oriented to maximise visual privacy between buildings on site and for neighbouring 
buildings.  The proposal includes large expanses of glazed area and balconies on both the 
eastern and western elevations (refer to Figures 4 & 5), primarily to provide adequate solar 
access to each new unit (internal and external areas) but this gives rise to the concern for 
the protection of privacy between the proposal and neighbouring properties.  As the proposal 
relies solely on private open space areas (balconies) for outdoor amenity within the 
development, the active nature of these balconies is likely to increase the incidence of 
overlooking neighbouring properties. 
 
It is considered that it will be difficult to add privacy protection measures to these balconies 
without adding unnecessarily to the overall bulk of the development &/or interfering with the 
amenity of the internal areas of the new units and their associated private open space areas. 
 

 
Figure 4:  East elevation (Source: Submitted Plans) 
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Figure 5:  West elevation (Source: Submitted Plans) 
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
 Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

 
75% of all dwellings within the development receive solar access in accordance with the 
above controls. All of the dwellings receive an appropriate level of solar access given the 
context and orientation of the site.  
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
 At least 60% of apartments are naturally cross ventilated in the first 9 storeys of a 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

 Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
60% of dwellings within the development are naturally ventilated. 
 
Ceiling Heights 
 
The development provides floor to ceiling heights in accordance with the ADG controls. 
 
Apartment Size  
 
All apartments within the development comply with the ADG minimum size requirements. 
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Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
 Every habitable room must have a window in an external wall with a total minimum 

glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

 Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
 In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
 Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
 Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
 Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

 The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
The development provides apartments that comply with the above requirements. 
 
Private Open Space and Balconies 
 
The ADG prescribes the sizes for primary balconies of apartments as set out in Table 4: 
 
Table 4:  Sizes for primary balconies of apartments 

Dwelling Type Minimum Area Minimum Depth 

Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
The balcony for Unit 4 (Level 01) has a minimum depth of 1.6m and does not satisfy the 
minimum dimension of 2m.  All other balconies meet the minimum area and depth 
requirements. 
 
Common Circulation and Spaces 
 
The ADG prescribes that the maximum number of apartments off a circulation core on a 
single level is 8. The maximum number of units accessible off a single level is 4 (Level 1) in 
accordance with ADG requirements. 
 
Storage 
 
The development can provide sufficient storage within the apartments and basement levels 
complying with the minimum size as per the requirements of the ADG. 
 
Waste Management 
 
The ADG requires that waste storage facilities be designed to minimise impacts on the 
streetscape, building entry and amenity of residents.  Council’s Development Engineer has 
specified that the bin room should be relocated to the ground floor for convenient transfer for 
the bins to Reynolds Street for collection. 
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5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  
 
A BASIX Certificate was submitted with the application indicating that the proposal achieves 
full compliance with the BASIX requirements. Appropriate conditions are included in the 
recommendation to ensure the BASIX Certificate commitments are implemented into the 
development. 
 
5(a)(iv) Sydney Regional Environmental Plan (Sydney Harbour 
Catchment) 2005 
 
It is considered that the carrying out of the proposed development is generally consistent 
with the objectives and planning principles for land within the Sydney Harbour Catchment. 
 
5(a)(v) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013 (note that these calculations relate solely to the subject site, not 
the strata complex): 
 

 Clause 1.2  Aims of the Plan 
 Clause 2.3  Zone Objectives and Land Use Table  
 Clause 4.3A  Landscaped Area for residential development in Zone R1  
 Clause 4.3A (3)(b) Site Coverage for residential development in Zone R1 
 Clause 4.4  Floor Space Ratio 
 Clause 5.10  Heritage Conservation  
 Clause 6.2  Earthworks 
 Clause 6.4  Stormwater Management 
 Clause 6.13  Diverse Housing 

 
Table 5 below provides an assessment of the application against the development 
standards: 
 

Leichhardt Local Environmental Plan 2013 

Clause No. Clause Standard Proposed Compliance 

1.2 Aims of the Plan  to minimise land use conflict and the 
negative impact of urban development 
on the natural, social, economic, 
physical and historical environment 

 to identify, protect, conserve and 
enhance the environmental and cultural 
heritage of Leichhardt 

 to promote a high standard of urban 
design in the public and private 
domains 

 to maintain and enhance Leichhardt’s 
urban environment 

The proposal does 
not achieve those 
Aims of LLEP 2013 
listed at left. 

No 
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 to protect and enhance view and vistas 

 to ensure that development is 
compatible with the character, style, 
orientation and pattern of surrounding 
buildings, streetscape, works and 
landscaping and the desired future 
character of the area 

 to ensure that development provides 
high quality landscaped areas in 
residential developments 

 to prevent undesirable incremental 
change, including demolition, that 
reduces the heritage significance of 
places, conservation areas and heritage 
items 

 to promote the health and wellbeing of 
residents 

2.3 Land Use Table  To provide housing that is compatible 
with the character, style, orientation and 
pattern of surrounding buildings, 
streetscapes, works and landscaped 
areas. 

 To provide landscaped areas for the 
use and enjoyment of existing and 
future residents. 

 To protect and enhance the amenity of 
existing and future residents and the 
neighbourhood 

The proposal is 
permissible in the R1 
General Residential 
zone but fails to 
achieve those 
objectives of the zone 
listed at left. 

No 

4.3A Landscaped Area 20% (107.4m2) 

landscaped area means a part of a site 
used for growing plants, grasses and 
trees, but does not include any building, 
structure or hard paved area. 

Any area that: 

(i)  has a length or a width of less than 1 
metre, or 

(ii)  is greater than 500mm above ground 
level (existing), 

is not to be included in calculating the 
proportion of landscaped are 

The Applicant has 
calculated the total 
landscaped area to 
include areas with a 
dimension less than 1 
metre, raised planter 
boxes and the green 
roof. None of which 
constitute landscaped 
area as defined. 

The area of the site 
at ground level that 
will be set aside for 
landscaped area will 
total approximately 
50m2.  A deficiency of 
approximately 57.4m2 
or 53.5% from the 
development 
standard. 

The Applicant has 
not submitted a 
written request under 
clause 4.6 seeking a 
variation to this 
development 

No 
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standard. 

4.3A (3)(b) Site Coverage 60% (322.1m2) Applicant’s Figure: 
60% (322.1m2) 

Calculated to be: 
59.3% (318.4m2) 

Yes 

4.4 Floor space ratio 0.7:1 (375.9m2) The Applicant has 
calculated the total 
GFA at 380.9m2 
(excl. basement).  
This exceeds the 
maximum FSR by 
5m2. 

This calculation does 
not include the 
internal stair linking 
the two level of Unit 7 
(approximately 8m2).  
This is not to be used 
as common 
circulation area. 

The proposed 
development 
therefore exceeds the 
FSR development 
standard by 
approximately 13m2 
or 3.5%. 

In any event, the 
Applicant has not 
submitted a written 
request under clause 
4.6 seeking a 
variation to this 
development 
standard. 

No 

5.10 Heritage 
Conservation 

The site is located within The Valley (Rozelle and Balmain) Heritage Conservation 
Area. 

In general, Council’s Heritage Advisor has found that the proposed development is 
unacceptable on heritage grounds (refer to Section 6).  Of particular note, the size 
and scale of the proposal is too large as it impacts on the views from the heritage 
item at No. 75 Smith Street and the character of the conservation area generally. 

4.4 Earthworks The consent authority must consider the 
following matters 

(a)  the likely disruption of, or any 
detrimental effect on, drainage patterns 
and soil stability in the locality of the 
development, 

(b)  the effect of the development on the 
likely future use or redevelopment of the 
land, 

(c)  the quality of the fill or the soil to be 
excavated, or both, 

The total volume of 
proposed excavation 
is 1235.4m3. 

Council’s 
Development 
Engineer has advised 
that the proposed 
development is 
unsatisfactory in 
terms of providing 
sufficient integrated 
Structural and 

No 
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(d)  the effect of the development on the 
existing and likely amenity of adjoining 
properties, 

(e)  the source of any fill material and the 
destination of any excavated material, 

(f)  the likelihood of disturbing relics, 

(g)  the proximity to, and potential for 
adverse impacts on, any waterway, 
drinking water catchment or 
environmentally sensitive area, 

(h)  any appropriate measures proposed 
to avoid, minimise or mitigate the impacts 
of the development. 

Geotechnical 
Engineering relating 
to the feasibility of 
excavating behind 
the retaining wall at 
the Rumsay Lane 
(refer to Section 6) 

 

4.4 Stormwater 
Management 

The consent authority must be satisfied 
that the development: 

(a)  is designed to maximise the use of 
water permeable surfaces on the land 
having regard to the soil characteristics 
affecting on-site infiltration of water, and 

(b)  includes, if practicable, on-site 
stormwater retention for use as an 
alternative supply to mains water, 
groundwater or river water, and 

(c)  avoids any significant adverse 
impacts of stormwater runoff on adjoining 
properties, native bushland and receiving 
waters, or if that impact cannot be 
reasonably avoided, minimises and 
mitigates the impact. 

Council’s 
Development 
Engineer does not 
support the proposed 
method of collecting 
or disposing of 
stormwater from the 
site and significant 
redesign of that 
system is required 
(refer to Section 6). 

No 

4.4 Diverse Housing At least 25% of the total number of 
dwellings (to the nearest whole number of 
dwellings) forming part of the 
development will include self-contained 
studio dwellings or one-bedroom 
dwellings, or both 

7 dwellings are 
proposed. 

Units 1, 3, 4 & 5 are 1 
bedroom units 

Unit is a studio 

Yes 

 
5(b) Draft Environmental Planning Instruments 
 
The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of our natural environment. The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until the 31 January 2018. The EIE outlines changes to occur, implementation 
details, and the intended outcome. It considers the existing SEPPs proposed to be repealed 
and explains why certain provisions will be transferred directly to the new SEPP, amended 
and transferred, or repealed due to overlaps with other areas of the NSW planning system. 
 
This consolidated SEPP proposes to simplify the planning rules for a number of water 
catchments, waterways, urban bushland and Willandra Lakes World Heritage Property. 
Changes proposed include consolidating the seven existing SEPPs including Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development would be consistent with the intended requirements within the Draft 
Environment SEPP.  
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
Part Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Not applicable 
B3.1 Social Impact Assessment  Not applicable 
B3.2 Events and Activities in the Public Domain (Special Events)  Not applicable 
  
Part C  
C1.0 General Provisions No 
C1.1 Site and Context Analysis No 
C1.2 Demolition No 
C1.3 Alterations and additions No 
C1.4 Heritage Conservation Areas and Heritage Items No 
C1.5 Corner Sites Not applicable 
C1.6 Subdivision Not applicable 
C1.7 Site Facilities No 
C1.8 Contamination Not applicable 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking No 
C1.12 Landscaping No 
C1.13 Open Space Design Within the Public Domain Not applicable 
C1.14 Tree Management No 
C1.15 Signs and Outdoor Advertising Not applicable 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

Not applicable 

C1.17 Minor Architectural Details Not applicable 
C1.18 Laneways No 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and 
Rock Walls 

Not applicable 

C1.20 Foreshore Land Not applicable 
C1.21 Green Roofs and Green Living Walls No 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.4 The Valley ‘Balmain’ Distinctive Neighbourhood (Smith 
Street Hill Sub Area) 

No 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No 
C3.2 Site Layout and Building Design  No 
C3.3 Elevation and Materials  No 
C3.4 Dormer Windows  Not applicable 
C3.5 Front Gardens and Dwelling Entries  No 
C3.6 Fences  Not applicable 
C3.7 Environmental Performance  Yes 
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C3.8 Private Open Space  No 
C3.9 Solar Access  Insufficient 

information submitted 
C3.10 Views  No 
C3.11 Visual Privacy  No 
C3.12 Acoustic Privacy  No 
C3.13 Conversion of Existing Non-Residential Buildings  Not applicable 
C3.14 Adaptable Housing  Not applicable 
  
Part C: Place – Section 4 – Non-Residential Provisions Not applicable 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  Not applicable 
D2.5 Mixed Use Development  Not applicable 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  Not applicable 
E1.1.3 Stormwater Drainage Concept Plan  No 
E1.1.4 Flood Risk Management Report  Not applicable 
E1.1.5 Foreshore Risk Management Report  Not applicable 
Section 2 - Water Management   
E1.2.1 Water Conservation  Not applicable 
E1.2.2 Managing Stormwater within the Site  No 
E1.2.3 On-Site Detention of Stormwater  Not applicable 
E1.2.4 Stormwater Treatment  No 
E1.2.5 Water Disposal  No 
E1.2.6 Building in the vicinity of a Public Drainage System  Not applicable 
E1.2.7 Wastewater Management  Yes 
Section 3 - Hazard Management   
E1.3.1 Flood Risk Management  Not applicable 
E1.3.2 Foreshore Risk Management  Not applicable 
  
Part F: Food Not applicable 
  
Part G: Site Specific Controls Not applicable 
 
The following provides discussion of the relevant issues: 
 
C1.0 General Provisions 
Council seeks to maximise opportunities for good urban design to make a positive 
contribution to streetscapes and public spaces throughout the municipality whilst promoting 
the amenity of property, its occupiers.  The proposed development is considered to be 
incompatible with the character of the surrounding area as it does not maintain the scale and 
general built character of Reynolds Street, particularly with regard to setbacks, landscaping 
and the preservation of significant view lines across the site.  The proposed development will 
have a negative impact on the heritage significance of the locality (refer to Section 6). 
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C1.1 Site and Context Analysis 
The proposed development does not satisfactorily consider the special qualities of the site 
and its context including urban design, streetscape and heritage considerations. 
 
C1.2 Demolition 
Insufficient evidence has been provided with the application to adequately address the 
protection of the sandstone wall on Rumsay Lane.  This wall is to be retained on heritage 
grounds.  Accordingly, the proposed development does not achieve the objectives of this 
part of the LDCP 2013. 
 
C1.3 Alterations and additions 
The proposed development will retain part of the existing dwelling and it is considered that 
this part of the LDCP 2013 should be considered.  As discussed throughout, the proposed 
development in its entirety does not achieve the objectives of this part of LDCP 2013. In 
particular, it does not complement the scale, form and materials of the streetscape and it 
does not make a positive contribution to the desired future character of the streetscape and 
the heritage values of the locality. 
 
C1.4 Heritage Conservation Areas and Heritage Items 
Council’s Heritage Advisor (refer to Section 6) considers that the proposed development is 
not compatible with the setting or relationship of the building with the Heritage Conservation 
Area. 
 
C.11 Parking & C1.7 Site Facilities 
Council’s Development Engineer (refer to Section 6) has advised that the proposed 
stormwater system, access and parking, and waste facilities are inadequate. 
 
C1.12 Landscaping 
The proposed amount of landscaped area to be included with this development is grossly 
inadequate and fails to achieve the minimum requirement of 20% of site area specified 
under clause 4.3A of the LLEP 2013 and accordingly, does not achieve the objectives of this 
part of LDCP 2013. 
 
C1.14 Tree Management 
Council’s Landscape Officer has advised that the proposed development is unacceptable 
because of the adverse impacts on significant trees on adjoining properties (refer to Section 
6) and accordingly, does not achieve the objectives of this part of LDCP 2013. 
 
C1.18 Laneways 
The site has a secondary frontage to Rumsay Lane, which is a “narrow lane” in the laneway 
hierarchy set out in LDCP 2013.  There is strong concern that the heritage significant 
retaining wall on that laneway will be destroyed during construction and in this respect the 
proposed development fails to respect the existing and desired future use, form and 
character of the laneway. 
 
C1.21 Green Roofs and Green Living Walls 
A green roof of considerable size is proposed on the rear part of the proposed development, 
but inadequate detail has been provided by the Applicant concerning matters such as soil 
volumes and maintenance methods. 
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C2.2.2.4 The Valley ‘Balmain’ Distinctive Neighbourhood (Smith Street Hill Sub Area) 
 
The Smith Street Hill Sub Area is defined by a small hill located between Reynolds, Mullens 
and Mansfield Streets. This hill rises approximately 20m above surrounding land and is 
notable for its steepness on the east and west sides, resulting in expansive views to the 
south and east (refer to Figure 6). 
 
The hill area is significant for having spectacular views over the City to the east and north as 
well as forming the edge of the residential area where it meets the White Bay Port Facility. 

 
Figure 6:  Smith Street Hill Sub Area (Source: Leichhardt DCP 2013) 

 
The key controls of the LDCP 2013 applicable to this sub area are: 
C1 Preserve view lines from the hill to the south and east. 
C2 Maintain the privacy of properties below the hill and avoid bulky development which 

overshadows lower sites. 
 
View loss has been raised as an objection to the proposed development by a number of 
surrounding residents (refer to Section 5 (f)).  Views of the city skyline and the Anzac Bridge 
are currently enjoyed from the street and from private properties.  There is no doubt that the 
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significantly increased bulk, scale and height of the proposed development above the 
existing dwelling will result in the loss of views from both the public domain and private 
properties. 
 
In response to Control C1, the application is accompanied by a View Assessment prepared 
by Dr. Richard Lamb.   
 
In forming this opinion, Dr. Lamb undertook field work and visited the adjoining property to 
the west, 77 and 79 Smith Street.  Appendix 2 (page 26) of Dr. Lamb’s report includes a 
diagram showing the properties that Dr. Lamb sought access to in the preparation of his 
report.  It is agreed that these are the private properties most likely to suffer some level of 
view loss due to the proposed development. 
 
With regard to the impact on views from the public domain, Dr. Lamb considers that: 
 
“There are views across the north-east corner of the site from Reynolds Street and 
presumably from residences on the west side of the street. 
 
The view at street level included part of the Anzac Bridge, Jacksons Landing buildings and, 
in the distance, buildings in Broadway such as the UTS and buildings under construction or 
recently completed on the former CUB site. 
 
In my opinion, while development of the site may partly block these views, the same 
outcome would occur for any redevelopment of the site, and indeed this would be 
independent of the built form (i.e., whether individual residences or RFBs). 
 
The splayed form proposed in the massing of the proposed development, relative to the 
street, has the effect on protecting this view.” 
 
With regard to the potential loss of views from private properties, Dr. Lamb is of the opinion 
that: 
 
“There would be some private domain view loss in relation to any potential development on 
the site that complies with the relevant development controls.” 
 
And, 
 
“It would not be reasonable to expect to retain the existing views across the site, as the 
existing dwelling is a single storey cottage.” 
 
Dr. Lamb also considers that vegetation (especially tall canopy trees) immediately to the 
south of the site and in Punch Park (to the east of the site) restricts the views available to 
residential properties opposite the site, on the northern side of Reynolds Street and to the 
west in Smith Street.  In any event, Dr. Lamb considers that if views are enjoyed from these 
properties that these would be from upper level bedrooms, not living rooms. 
 
Dr. Lamb has considered the planning principles in the judgment of the Land and 
Environment Court of New South Wales in Tenacity Consulting v Warringah [2004] 
NSWLEC 140, and concludes that: 
 
“In my opinion a reasonable compromise between development potential and private domain 
view sharing has been reached with the adoption of massing and building heights proposed, 
in relation to the views analysed from 77 and 79 Smith Street. This allows for the retention of 
significant aspects of the view based on the location of the identified view corridor. The 
corridor provides a reasonable view sharing outcome.” 
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It is implied in Dr. Lamb’s analysis that the proposed development represents the utmost 
skilful design and that some view loss is inevitable.  However, the proposed development 
does not comply with with relevant development standards and in any event, mere 
compliance does not guarantee a satisfactory or acceptable development.  Given the 
shortcomings of the proposed development as listed throughout this report, it is considered 
that a more skilful design (e.g. a compliant or simply a lesser scale development) is available 
which could achieve a greater retention of views currently enjoyed by the public and private 
residents. 
 
In response to Control C2, the application is supported by hourly mid-winter (21st June) 
shadow diagrams between 9am and 3pm.  Existing shadow diagrams showing only the 
existing dwelling have not been submitted and there is no clear notation on those that have 
been submitted to clearly denote the extent of additional overshadowing.  The area shown in 
red on the submitted shadow diagrams appears to be the additional shadow cast by the 
proposed development. 
 
The Applicant has submitted existing and proposed shadow elevations for Nos. 77 & 79 
Smith Street but only for 9am and 10am; however, overshadowing this property caused by 
the proposed development continues to at least 11am.  No shadow elevations are provided 
for adjoining properties to the east (Nos. 61 & 63 Reynolds Street), yet they will suffer some 
overshadowing after 2pm. 
 
Given the pattern of surrounding development and topography, it is considered that No 77 
Smith Street (before Noon) and Nos. 61 & 63 Reynolds Street (after Noon) will be most 
affected by any increase in overshadowing. 
 
Privacy impacts has been raised in submissions from surrounding residents and further 
discussion on these matters is included later in this report. 
 
Control C3 requires any proposed development be consistent with the desired future 
character and controls of The Valley ‘Balmain’ Distinctive Neighbourhood.  Having regard to 
these objectives and controls, the proposed development is considered to be unsatisfactory 
as it does not: 

 Maintain the scale and general built form as established on Reynolds Street 
 Contribute to the local character and the collective heritage of the Conservation Area 
 Preserve the established streetscape with regard to setbacks, street trees and 

general lack of driveway crossings 
 Preserve view lines to the south and east 
 Adequately account for overshadowing and privacy issues 
 Preserve and promote the establishment of trees in front gardens 
 Building setbacks on the eastern side are to be a minimum of 1m 
 Achieve the maximum building wall height applying to the neighbourhood of 3.6m 

(the front portion of the existing dwelling exceeds this height). 
 
C3.1 Residential General Provisions 
The proposed development is not considered compatible with the established setting and 
character of the suburb and neighbourhood and is not compatible with the desired future 
character and heritage significance of the place and its setting.  In addition, the proposed 
development does not adequately ensure that the amenity, including solar access and visual 
privacy of adjacent properties is not adversely impacted. 
 
C3.2 Site Layout and Building Design 
The proposed development does not achieve the objectives of this part of the LDCP 2013.  
In particular: 
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O1 To ensure adequate separation between buildings for visual and acoustic privacy, solar 
access and air circulation. 

O2 To ensure the character of the existing dwelling and/or desired future character and 
established pattern of development is maintained 

 
In the context of this part of LDCP 2013, this arise because of the insufficient landscaped 
area and non-compliance with side setback controls. 
 
The side boundary setbacks of the proposed development do not satisfy Control C7, which 
requires that building setbacks comply with the numerical requirements set out in the side 
boundary setback graph (refer to Figure C129: Side Boundary Setbacks Graph of the LDCP 
2013).  It is noted that it does not even satisfy the more generous standard of a minimum 
setback of 1m on the eastern side under Control C3 of Part C2.2.2.4 of the LDCP 2013 (see 
above).  As a result, the proposed development is not in accordance with the building 
typology required by LDCP 2013. 
 
Council may allow lesser setbacks where, inter alia, the pattern of development within the 
streetscape is not compromised; and, the potential impacts on amenity of adjoining 
properties, in terms of sunlight and privacy and bulk and scale, are minimised.  In this 
instance, the proposed development does not satisfy these requirements in terms of scale, 
privacy and possibly solar access and relaxing Council’s setback controls is not supported. 
 
C3.3 Elevation and Materials 
The elevation design of a building is as important as the building bulk and scale.  The 
proposed development does not achieve the objectives of this part of LDCP 2013 as the 
combination of the: 

 size and arrangement of windows and balconies presenting to the street, 
 location and size of vehicular and pedestrian access points, and 
 limited landscaped area on the street frontage 

to visually detract from the existing streetscape and the proposed development will not 
complement the prevailing or desired future character of the neighbourhood. 
 
C3.5 Front Gardens and Dwelling Entries 
The limited front gardens and dwelling entries (pedestrian and vehicular) do not provide a 
sensitive transition between the public and private domain and does not enable the 
development to achieve a high level of functional and visual engagement with the public 
realm.  The combination of the driveway access, pedestrian entry result in very limited 
landscaping forward of the front building line, which does not make a positive contribution to 
streetscape quality and does not soften the visual impact of the built form. 
 
C3.8 Private Open Space 
The private open space for Unit 1 on the ground floor (incorporating the retained portion of 
the existing dwelling) is a balcony/terrace facing the street.  While no in principle objection is 
raised against this arrangement, insufficient detail has been provided to ensure appropriate 
levels of visual privacy to the space and ensure it will be suitable for passive recreation by 
the residents (Control C5). 
 
Units 4 & 5 (Level 01) and Unit 7 (Loft) have elevated side facing balconies.  It is considered 
that these arrangements are unsatisfactory as these balconies do not ensure the privacy of 
the occupants of the subject dwelling and surrounding residential properties (Nos. 61 & 63 
Reynolds Street to the east and 77 & 79 Smith Street to the west) will be protected (Control 
C4).  As stated previously in this report, the inclusion of permanent privacy screening 
devices is not supported as they will reduce the amenity of these private open space areas 
and will add to the overall bulk and scale of the development. 
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The balconies for Units 4 & 6 (Level 01) do not satisfy Control C3, which requires private 
open space areas to be a minimum of 8m2 with a minimum dimension of 2m directly 
accessible from the principal living areas.  The balconies off these units do not meet these 
minimum dimensions. 
 
C3.9 Solar Access 
Developments must minimise the degree of overshadowing of neighbours.  As stated 
previously in this report, the application is supported by hourly mid-winter (21st June) 
shadow diagrams between 9am and 3pm.  Existing shadow diagrams showing only the 
existing dwelling have not been submitted and there is no notation or legend on those that 
have been submitted to clearly denote the extent of additional overshadowing.  The 
Applicant has submitted existing and proposed shadow elevations for Nos. 77 & 79 Smith 
Street but only for 9am and 10am, when shadows continue to be cast over that property until 
at least 11am. 
 
Given the pattern of surrounding development and topography, it is considered that No 77 
Smith Street (before Noon) and Nos. 61 & 63 Reynolds Street (after Noon) will be most 
affected by any increase in overshadowing. 
 
Without better details, including more complete shadow elevations, it is not considered 
possible to draw firm conclusions as to the proposed development’s ability to comply with 
this part of LDCP 2013. 
 
C3.10 Views 
As discussed previously in this report views and vistas are special elements of the character 
of this locality.  The private properties most at risk of view loss are: 
 

 57 Reynolds Street 
 66 to 84 Reynolds Street 
 77 & 79 Smith Street 
 66 Smith Street 

 
The View Assessment by Dr. Richard Lamb considers impacts in detail from only 77 & 79 
Reynolds Street.  The assumption Dr. Lamb makes about other residential properties is that 
existing views are enjoyed primarily from the upper floors of dwellings and these are most 
likely to be bedrooms or low activity rooms.  This is not the case for at least one property, 
being 57 Reynolds Street on the western corner of Smith Street, which has the main living 
areas, kitchen and private open space (large balcony) on the upper level. 
 
As stated previously, given the shortcomings of the proposed development as listed 
throughout this report, it is considered that a more skilful design (e.g. a lesser scale 
development) is available which could achieve a greater retention of views currently enjoyed 
by the public and private residents. 



Inner West Local Planning Panel ITEM 10 
 

Page 584 
 

C3.11 Visual Privacy 
The objective of this part of LDCP 2013 is to ensure spaces are designed with a high level of 
consideration to protecting visual privacy within the dwelling, in particular the main living 
room, and private open space of both the subject site and nearby residential uses.  The 
proposed development does not meet this objective. 
 
The proposed development does not satisfy the separation requirements of the ADG and 
does not achieve the required side setbacks under the LDCP 2013.  As stated previously, 
the proposal includes large expanses of glazed area and balconies on both the eastern and 
western elevations and this gives rise to the concern for the protection of privacy between 
the proposal and neighbouring properties.  It is considered that it will be difficult to add 
privacy protection measures to these balconies without adding unnecessarily to the overall 
bulk of the development or interfering with the amenity of the internal areas of the new units 
and their associated private open space areas. 
 
C3.12 Acoustic Privacy 
A Noise Impact Assessment prepared by Acoustic Logic has been submitted; however, this 
is limited to an assessment of aircraft noise impacts on the amenity of future tenants within 
the proposed residential development, even though the site is not located in an area affected 
by aircraft noise. 
 
Notwithstanding, it is accepted that the proposed development is capable of satisfactorily 
addressing acoustic privacy issues by adequately controlling noise emissions from the site 
caused by plant and machinery. 
 
What is of concern are the size, location and orientation of elevated balconies and terraces 
and the resultant noise emissions from these high activity areas towards adjoining 
properties; particularly given the deficient side setbacks that are proposed. 
 
E1.1.3 Stormwater Drainage Concept Plan 
E1.2.2 Managing Stormwater within the Site 
E1.2.3 On-Site Detention of Stormwater 
E1.2.4 Stormwater Treatment 
E1.2.5 Water Disposal 
Council’s Development Engineer has advised that the information submitted with this 
application is insufficient (refer to Section 6). 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal as 
submitted has not adequately addressed the resultant impacts on the site, neighbouring 
properties or the heritage significance of the locality. 
 
5(e) The suitability of the site for the development 
 
The site is zoned R1 General Residential under LLEP 2013.  This application has not 
satisfactorily addressed how the proposed development is suitable for this site and how 
adverse effects on adjoining properties and the heritage significance of the locality are to be 
minimised. 
 
5(f) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the development in 
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accordance with Council's Notification Policy and 29 submissions were received from 28 
individual submitters; all objecting to the proposal.  A list of submitters is presented in Table 
6 below: 
 
 Objector Address 
1 C.T. Williams 66 Smith Street, Balmain 
2 C.R. Roberts 73 Smith Street, Balmain 
3 J.E. Johansen 4/75 Smith Street, Balmain 
4 K. Littlemore 5/75 Smith Street, Balmain 
5 A. Nair 77 Smith Street, Balmain 
6 V. Bernay 79 Smith Street, Balmain 
7 S.A. Knox 55 Wortley Street, Balmain 
8 H. Talaat 59 Wortley Street, Balmain 
9 R.A. & H.E. Edwards 12 Ennis Street, Balmain 
10 S. Moore 23 Ennis Street, Balmain 
11 P.A. Hobbs 16 Reynolds Street, Balmain 
12 S. Carrick 53 Reynolds Street, Balmain 
13 T. Jones 55 Reynolds Street, Balmain 
14 V. Allen (2 submissions) 61 Reynolds Street, Balmain 
15 K. Edel 61 Reynolds Street, Balmain 
16 R.W. Evans 63 Reynolds Street, Balmain 
17 K.A. Brown 65 Reynolds Street, Balmain 
18 D.G. Ireland 66 Reynolds Street, Balmain 
19 R.C. Hodges 69 Reynolds Street, Balmain 
20 M.L.B. Stowers 70 Reynolds Street, Balmain 
21 K. Higgins 72 Reynolds Street, Balmain 
22 M. Alexander 76 Reynolds Street, Balmain 
23 E.A. Drysdale 80 Reynolds Street, Balmain 
24 D. Marks 84 Reynolds Street, Balmain 
25 C. O’Loughlin 88 Reynolds Street, Balmain 
26 L.M. Guildford 466 Windsor Road, Baulkham Hills 
27 J.Parker MP on behalf of a number of residents 112A Glebe Point Road, Glebe 
28 J. Butler Unknown 
 
The issues raised in submissions are summarised as follows (in no order of priority): 

 Loss of views, primarily due to Unit 7 (3rd storey) 
 Adverse impacts in relation to visual and acoustic privacy, solar access 
 Adverse impacts on the character of the streetscape and heritage quality of the 

locality 
 Adverse impacts on significant trees on adjoining land 
 Increase in density and traffic 
 Increase in the demand for street parking, which is already at a premium 
 Unreasonable and inappropriate bulk and scale, which results in an overdevelopment 

of the site 
 The design lacks respect for the constraints of the site and the topography of the 

area 
 Excessive excavation 
 Inadequate landscaped area 
 Adverse impacts upon the stormwater system in the locality 
 Unnecessary removal of power poles in the street 
 Waste management and rubbish bins on the footpath 
 Potential noise issues with plant and machinery 
 Approval of this application will establish an unfortunate precedent for Balmain 
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These issues have been discussed throughout this report, except for the potential removal of 
power poles in the street but this is not considered a material concern in the assessment of 
the application and in the recommendation for refusal. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The development is inconsistent with the aims, and design parameters contained in State 
Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development, Leichhardt LEP 2013 and Leichhardt DCP 2011.  As discussed throughout 
this report, the development will result in adverse impacts on the amenity of adjoining 
premises, the streetscape and the heritage conservation area and approval of the proposed 
the development is not considered to be in the public interest. 
 

6. Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers: 
 

 Development Engineer 
 Heritage Advisor 
 Landscape Officer 

 
 Development Engineer 
 
Advice has been provided that the application is deficient with regards to the following: 
 
1. Rumsay Lane Retaining Wall 

a) The site currently benefits from an existing retaining wall at the Rumsay Lane 
frontage of the site. The proposal to retain the wall is not supported as the wall 
encroaches onto Council land and it does not appear feasible to retain the wall during 
construction. The wall must be removed, and a new retaining wall constructed fully 
within the property boundary. Assessment officer/heritage officer to note. 

 
b) As the proposed development includes significant excavation within the zone of 

influence of the adjacent road reserve, an integrated Structural and Geotechnical 
Engineering report must be submitted with the Development Application. 

 
The report must address the following issues at a minimum: 
 The basement must be of fully tanked construction such that pump-out systems 

are not required to drain the subsurface drainage system. Consideration will only 
be given to the provision of a pump-out system where it can be demonstrated by 
detailed geotechnical investigation that groundwater flows are 
minimal/intermittent. 

 All components of the structure, including subsoil drainage, must be set back 
inside the property boundary. 

 Retaining walls must be entirely self-supporting in the event that excavation is 
undertaken within the road reserve adjacent to the property boundary to the 
depth of the proposed structure. 
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 Any retaining walls must be adequate to withstand the loadings that could be 
reasonably expected from within the constructed road and footpath area, 
including normal traffic and heavy construction and earth moving equipment. 

 Recommendations regarding method of excavation and construction, vibration 
emissions and identifying risks to existing structures or those on adjoining or 
nearby property. 

 Relevant geotechnical/subsurface conditions of the site, as determined by full 
geotechnical investigation. 

 The impact of excavation on the structural stability of the adjacent road and 
detailing how the carriageway would be monitored. 

 Details for the transition from the new retaining wall to the existing retaining wall 
on Rumsay Lane at the south of the site.  

 Any other issues that may need to be addressed. 
. 

The Report must be prepared by suitably qualified Structural and Geotechnical 
Engineers. 
 
The recommendations of the report must be incorporated into the plans. 

 
2. Vehicle Crossing and Driveway Ramp 
 

a) The proposed vehicle crossing should comply with Council standard vehicle crossing 
detail including 900mm wings.  
 

b) The vehicle crossing should be relocated to the west to avoid clash with pram ramp 
and to provide adequate refuge for pedestrians on the footpath between the vehicle 
crossing and the pram ramp.  
 

c) The gradient of the driveway for the first 6 metres from the property boundary must 
not exceed 1 in 20 (5%) in accordance with the requirements of Clause 3.3(a) of 
AS/NZS 2890.1-2004. 

 
d) The non-standard footpath paving on Reynolds Street shown on the architectural 

plans is not supported. 
 

e) The driveway width should be minimised where necessary to reduce loss of on-street 
parking. 

 
f) The longitudinal profile of the access and any ramps within the parking facilities must 

comply with the Ground Clearance requirements of AS/NZS 2890.1-2004 for a B99 
design vehicle. Longitudinal sections must be provided along each outer edge of all 
ramps. 
 
In this regard the driveway is not adequate for a B99 Vehicle and scraping will occur. 
In addition the footpath levels and gutter invert levels on the long sections do not 
match existing gutter invert levels as shown on the survey 
 

g) A minimum headroom of 2200mm must be provided throughout the access and 
parking facilities. Note that headroom must be measured to the lowest projection 
from the ceiling, such as lighting fixtures, sprinklers, ducts, etc and at any open 
garage door. Headroom at a ‘sag’ type grade change must be measured in 
accordance with Figure 5.3 of AS/NZS 2890.1-2004. 
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3. Basement Carpark 
 

a) Access and manoeuvrability to Space 3 and Space 4 is restricted due to the location 
of the lifts and bicycle parking. The lifts and bicycle parking should be relocated to 
provide improved access to Space 3 and Space 4 and provide parking facility 
dimensions that comply with Figure 2.2 of AS/NZS 2890.1-2004 for User class 1A (as 
a minimum). 

 
b) The parking aisle must comply with the Blind Aisle requirements of the Standard, as 

defined by Clause 2.4.2(c) of AS/NZS 2890.1-2004.  
 

c) A dedicated car wash bay must be provided on site in a location that does not 
prevent access to the parking facilities. Details of the car wash bay including bunding 
and connection to sewer must be detailed on the plans. 

 
4. Stormwater 
 

a) Grated stormwater pits within the enclosed basement are not necessary or supported 
as they provide access for pollutants from vehicles to enter stormwater system.  
 
All grated stormwater pits within the basement excluding the grate at the base of the 
ramp, should be deleted or include solid/sealed access covers. The subsoil drainage 
system should be designed to prevent pollutants from cars entering the system. 

 
b) The proposal to discharge water from the site to the existing stormwater pit on 

Rumsay Lane is supported only for the basement pump-out of subsoil drainage. A 
stilling pit is required at the boundary from which flows shall drain via gravity to the 
Council stormwater pit on Rumsay Lane. 

 
c) An overland flow path to drain surface flows from the site to Reynolds Street is 

required. In this regard it appears proposed levels are flat along western boundary 
and would be unable to drain to Reynolds Street. 

 
d) The on-site detention (OSD) calculation is based on 100% pre-development 

impervious. This is not correct as per the survey. 
 

e) The on-site detention calculation is based on 65% post development impervious. 
This is not correct based on the site analysis plan.  
 
In addition, Council does not support a green roof to be considered pervious area as 
the roof as stormwater runoff will drain through the green roof to the stormwater 
drainage system. On this basis the green roof areas should be included as 
impervious areas.  

 
f) The OSD tank as proposed would not function as an OSD system as there is no low 

level connection from the storage to the orifice outlet. 
 

g) OSD inlet pipe discharging to the bottom of the OSD tank is not supported as the 
pipe will be hydraulically controlled by the OSD tank water level. The inlet must be 
raised. 

 
h) The plans suggest the OSD tank is to have 1% fall however the levels provided on 

the detail show the bottom of the tank is flat. Clarification is required. 
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i) Calculations must be submitted in support of the flow rates and storage volumes 
proposed in accordance with Section E1.2.3 (C2 and C3) of Council’s DCP2013. The 
full model data and results including impervious/pervious areas, rainfall data should 
be provided.  

 
j) The proposed 100mm height of the OSD weir will be prone to blockage and does not 

provide for construction tolerances. The height of the weir must be increased. 
 

k) The use of 100 x 50 x 5 RHS appears excessive and is not supported due to the 
impact on the heritage stone kerbs.   

 
New pipelines within the footpath area that are to discharge to the kerb and gutter 
must be hot dipped galvanised steel hollow section with a minimum wall thickness of 
4.0mm and a maximum section height of 100mm.  
 
New kerb outlets in stone kerb shall be carefully cored through the existing kerb 
stone such that the kerb outlet is perpendicular (a 90° angle) with the gutter. The 
pipe under the footpath shall end 30mm within the kerb stone with mass concrete 
around the pipe connection to the kerb stone. Purpose made pipe fittings and bends 
or welded joints shall be used where necessary to align the discharge pipe with the 
kerb outlet.  

 
5. Subsoil drainage 

a) The geotechnical report recommends retaining walls be fully drained with suitable 
subsoil drains provided at the rear of the wall footings. The proposed subsoil 
drainage system must be shown on the plans and be located fully within the property 
boundaries. 

 
6. Waste 
 

a) The bin room should be relocated to the ground floor for convenient transfer for the 
bins to Reynolds Street for collection. The bin room must be demonstrated to have 
adequate area to store the required bins in accordance with the requirements of 
Leichhardt DCP2013. 

 
 Heritage Advisor 
 
The following advice has been provided: 
 
Heritage Listing: 

 
The subject property is located within The Valley (Rozelle and Balmain) 
Conservation Area.  The building is not a heritage item.  The heritage items located 
nearby are 
 

Semi-detached house, including interiors, 69 Reynolds Street,   I295 
Semi-detached house, including interiors, 71 Reynolds Street   I296 
House, Providence, including interiors, 73 Smith Street,    I313 
Former House & Front Fence, including interiors, 75 Smith Street  I314 
Punch Park, 16-30 Wortley Street,      I361 
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Significance 

 
Details of the Statement of Heritage Significance for The Valley (Rozelle and Balmain) 
Heritage Conservation Area (listed under Part 2 of Schedule 5 of Leichhardt Local 
Environmental Plan 2013) can be found at the following address on Leichhardt Council’s 
website: 
 
https://www.innerwest.nsw.gov.au/develop/planning-controls/heritage-and-
conservation/heritage-conservation-areas 
 
The Statements of Significance for the heritage items in the vicinity can be found in the 
State Heritage Inventory and Register 
  
https://www.environment.nsw.gov.au/heritageapp/heritagesearch.aspx 
 
Previous Comments 

 
A heritage referral was provided for PreDA/2018/109. The application was not 
supported on heritage grounds. 
 
Discussion  
 
The residence at No. 59A Reynolds Street dates from around 1919. This residence was 
erected with the subdivided grounds of a now demolished residence on the corner of Smith 
Street. The retaining wall to the lane predates the 1919 residence considerably and is 
probably contemporary with the series of substantial houses built along Smith Street in the 
nineteenth century. Rumsay Lane was in existence by the mid-1880s and is mentioned in 
reports of Balmain Council’s works in 1885.  
 
The 1919 residence does not date from the main phase of development of the Conservation 
Area but reflects a later phase of infilling and increasing of the density of the Balmain 
peninsular. No photographic images have been located that show its original configuration. 
 
The 1890s block plan shows a very small building on the lot that is not identified in the 
Statement of Heritage Impact but may have been a garden shed associated with the now 
demolished residence on the corner of Smith and Reynolds Streets. The larger houses on 
Smith Street had outbuildings to Rumsay Lane, some of which survive today.  
 
Some of the issues raised at the PreDA stage have been addressed in the DA submission, 
however the proposal still remains a larger scale than the surrounding Conservation Area, 
which is predominately single or two storey residential buildings with or without attics. The 
views from the existing heritage item at No. 75 Smith Street have not been taken into 
consideration. No. 75 Smith Street (I314), now converted into flats, is a substantial 
residence erected during the second half of the 1880s for the shipbuilder Joseph Sorrie and 
was designed with a bay window fronting the street and a bay window overlooking Rumsay 
Lane, with a porch between. The original outline of the houses lining Smith Street can be 
seen on the 1892 Metropolitan Detail series map and the Water Board block plan (illustrated 
below).  
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Between these two bays, the northern façade, which overlooks No. 59A Reynolds Street 
originally had verandahs however these features have been infilled. The proposed upper 
level of the proposal to redevelop No. 59A Reynolds Street will block views from this 
substantial nineteenth century residential building which is a listed local heritage item. 
 
Externally the façade of No 59A Reynolds Street has been altered, with the gable and 
valence either removed or sheeted over and the windows altered. The original detail is 
unknown; however, some evidence may survive beneath the later sheeting. Internally the 
decorative fibrous plaster ceilings survive to the front two rooms of the house and other 
decorative elements such as the fireplace surround and decorative hall screen also survive. 
A number of these elements are proposed to be kept in the interior of the unit that will be 
formed from the front section of the residence.  
 
Further detail as to the original detail of the front façade of the existing residence, such as 
the profile of timber brackets, should be able to be worked out during the construction 
phase, once the sheeting has been taken off.  If there is no surviving concealed evidence, 
then a simple timber detail should be employed without a bracket. The proposed ‘heritage’ 
balustrade detail is not in keeping with the age and style of the building. An example that 
shows the relationship between the horizontals and verticals of a gable of this age of house 
is shown below. The uprights to the gable should be thinner battens supported on a solid 
beam rather than the lightweight cladding shown in the perspectives and on elevations.  The 
materials proposed for the existing residence are not fully indicated on the elevations.  
 

 
 
The retaining wall to Rumsay Lane is partly constructed of sandstone and partly constructed 
of concrete. This night soil laneway dates back to the nineteenth century. The retaining wall 
is very likely to predate the current house at No. 59A Reynolds Street and is more likely to 
be contemporary with the late nineteenth century residences at No. 73 and No. 75 Smith 
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Street and the garden of the now demolished house at No. 77-79 Smith Street. Other than 
the garden that is proposed to be removed, no other trace of this villa survives. The larger 
villas on the high land around Smith Street have been identified as a significant 
characteristic of the Conservation Area. This retaining wall to the night soil lane, the 
surviving remnant of the grounds of the villa on the corner of Reynolds and Smith Streets, 
should be retained.  
 
This retaining wall is evidence of the extent of the gardens of the series of substantial villas 
erected along Smith Street, a number of which are now heritage items. Sandstone walls and 
stone retaining walls have both been identified as one of the significant characteristics of 
The Valley Conservation Area and should be retained. The Geotechnical Advice provided 
states that the “retaining wall is in good condition with no obvious signs of any movement or 
settlement except minor age related loss of mortar cements along joins [ie joints]”. The 
condition of the wall indicates that the feature can be retained. 
 
Care will need to be taken when excavating behind the existing retaining wall to ensure that 
its stability is not compromised. Repair works are likely to be needed to the sandstone 
sections of the wall to ensure its continued stability. The depth of the stone blocks needs to 
be confirmed, as the blocks are to be retained in their entirety. 
 
The new sandstone capping to the top of the retaining wall is shown as being flat in the 
perspective.  Sandstone cappings should be sloped to drain water off.  
 
Recommendation 
 
Overall the scale of the proposal remains of concern, as it impacts on the views from the 
heritage item at No. 75 Smith Street and the character of the conservation area generally.   
 
In general, the proposal to retain the front two rooms of the dwelling is acceptable on 
heritage grounds however the scope of works is such that the protection of the surviving 
significant fabric will need to occur so that damage does not occur during the construction 
phase.  Additional information will need to be provided with the construction certificate to 
indicate how these elements are to be protected.  
 
The detailed construction of the sandstone retaining wall to Rumsay lane remains unknown 
and needs further investigation and protection during the building works. The two sections of 
sandstone retaining wall are to be retained.  
 
The following amendments to the proposal are recommended: 
 
1. A reduction in the scale of the proposal in order that views from the heritage item at No. 

75 Smith Street can be retained. 
 
2. The detail of the front façade of the retained interwar house is to be altered to utilise 

timber sections and profiles characteristic of the era of construction of the dwelling. Both 
sides of the verandah are to be open however a timber screen can be provided if 
required.   

 
3. The panelled front door and fanlight is to be retained. 
 
4. The full depth of the front two full rooms of the front portion of the house is to be 

retained. The surviving fibrous plaster ceilings are to be retained throughout the first two 
rooms of the house and the hallway and are to be protected from damage during any 
roofing repair works. 
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5. The proposed glazing to separate the hall is to be designed to be totally separate from 
the timber fretwork. 

 
6. Other internal elements not being retained such as the fireplace should be salvaged. 
 
7. Specialist advice is to be sought from a heritage engineer regarding the protection of the 

retaining wall to Rumsey Lane during construction and the extent of repair works 
required. Both sandstone sections of the retaining wall are to be retained, as is any 
sandstone walling currently not visible behind the later concrete wall. The depth of the 
stone blocks needs to be confirmed, as the blocks are to be retained in their 
entirety. The sandstone sections can be carefully dismantled and rebuilt if 
necessary, provided that the blocks are carefully numbered and are replaced in 
the exact same arrangement (i.e. retaining irregularities in the courses). 
Evidence of the sandstone bedrock that the walls are founded on should also be 
retained. The more recent cement repairs should be removed, and the wall 
should be repointed with a suitable mortar mix designed to conserve historic 
sandstone walls. Hard cement rich mortars are not appropriate.  

 
8. Sandstone copings are to be sloped not flat to shed water. 
 
 Landscape Officer 
 
The following advice has been provided: 
 
A site inspection was carried out on 18th October 2018.  
 
There are no street trees in front of the site.  
 
There are no trees on the site.  
 
There are 8 trees on neighbouring properties: 4 to the south of the site (Trees 1 to 4) and 4 
to the west of the site (Trees 5 to 8). The trees to the south have significant landscape value 
- contributing to the visual amenity of the area and neighbourhood and make a significant 
contribution to urban canopy cover. All trees located in neighbouring properties (irrespective 
of their landscape significance or retention value) are a constraint on the development 
design and both the proposed design and construction methodology must allow for the 
ongoing viability of these trees. The trees must be protected throughout the proposed works.  
 
The Pre-Development Application Advice dated 28.06.2018 (PreDA Advice) stated that a 
detailed Impact Assessment Report should be submitted and that this report must contain 
(a) details of the impact of the proposed development on the trees, (b) a comprehensive 
pruning specification and (c) a detailed, comprehensive and site specific Tree Protection 
Plan.  
 
The Arboricultural Impact Assessment Report prepared on 3.7.2018, reviewed on 25.7.2018, 
prepared by Redgum Horticultural (Arborist Report) states the TPZ encroachment for Trees 
1 to 4 caused by the proposed basement is minor under AS 4970 – 2009. It is unclear if the 
calculations include any over excavation for the basement level, but the level of 
encroachments are sufficiently small that it appears that even with a narrow over excavation 
of, eg 500mm, the impact on the trees resulting from the excavation works will be still be 
minor. Tree sensitive construction methodology must be used, and the trees should be 
protected throughout the proposed works. The crowns of the trees are not accurately shown 
on the submitted elevation plans (eg. North and East Elevations, dwg no. A702, Issue 1, 
dated 27.07.18, prepared by Modulus). It appears that the crowns of Trees 1 and 3 may 
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conflict with the southern face of Level 1 and pruning may be required to provide building 
clearance. The Arborist Report does not discuss this. An amended report must be submitted. 
The pruning of more than 10% of the tree crowns is unlikely to be supported. The trees are a 
constraint on the development design and the design may need to be modified to move the 
first floor/level 1 away from the southern boundary to ensure that the trees do not require 
continual pruning in the future to provide building clearance. 
 
Tree 5 is a Lilly Pilly (Syzygium sp) hedge located to the west of the site. The Arborist Report 
states (under section 5.9) that the TPZ setback is 3 metres and ‘the setback for the 
proposed development adjacent to these specimens is estimated at 1.9m from COT, which 
is an encroachment by the proposed development’. The Summary on page 3 of the report 
states that the tree will be subject to major encroachment. No other details or discussion is 
provided. The tree appears to be approximately 1.9 metres from the basement as shown on 
the Basement Plan (dwg A104, Issue 1, dated 27.07.18, prepared by Modulus). The TPZ 
encroachment resulting from the basement excavation (with no over excavation) appears to 
be approximately 12.5%. Many of the submitted plans, including the Ground Floor Plan (dwg 
no. A105, Issue 1, dated 27.07.18, prepared by Modulus) and the Ground Floor Landscape 
Plan (dwg no. SK 02, Issue D, dated 07.2018, prepared by Umbaco) show a planter box or 
garden bed running north-south along the western wall of the unit building and possibly 
stepping stone/pavers also running north-south. Any excavation for footings for these 
structures are closer to the tree than the basement and may also have an adverse impact on 
the tree. This tree is a constraint on the development design and the design must be 
modified to reduce the impact on the tree. Such modifications may need to include moving 
the proposed basement further away from the boundary line. Any encroachment to the TPZ 
of the tree greater than 10% is unlikely to be supported.   
 
The Arborist Report states that the TPZ encroachment to Trees 6, 7 and 8 (described as 
Cactus) is estimated to be 9.1%. Section 5.10 states that ‘a TPZ setback of 2.0m from COT, 
the setback for the proposed basement adjacent to these specimens is estimated at 1.4m 
from COT’. Both the Ground Floor Plan and the Ground Floor Landscape Plan show paving 
between the western side of the building and the boundary fence – well within the TPZs of 
the trees. Steps are also shown within the TPZ of Tree 8. Given that the stems of the three 
trees appear to be close to the boundary line, the encroachment to the TPZ of these trees 
could be as high as 40-45%. The trees are unlikely to survive such a high impact. In 
addition, the Stormwater Management Plan Ground Floor (dwg no. C3.02, Issue A, dated 
20.07.18, prepared by ACOR Consultants) shows stormwater pipes located with the TPZ of 
the trees. Again, the adverse impact on the trees resulting from excavation works to install 
the pipes may be significant. The Arborist Report fails to mention these works. The proposed 
development design must be modified to allow for the long-term viability of these trees. Any 
encroachment to the TPZ of the trees greater than 10% is unlikely to be supported.  
 
Section 4 of the Arborist Report relates to pruning and states, in relation to Trees 1 to 4, that 
‘a portion of their crowns overhanging the subject site which will require some minor crown 
lifting to provide reasonable access to proposed landscape and utility areas to the rear of 
Unit 3’ and goes on to recommend that such pruning is limited to small diameter branch 
laterals. Insufficient information is provided, e.g. no recommendations are provided for the 
height of the crown lifting or the maximum amount of crown to be removed. The submitted 
plans do not show any utility area at the rear of Unit 3. Council’s Development Fact Sheet – 
Arborist Reports clearly sets out Council’s requirements for pruning specifications. A pruning 
specification that complies with Council’s requirements must be submitted. Pruning of more 
than 10% of the crown and any pruning beyond the site boundary will not be supported. 
 
The Arborist Report references tree protection measures. These include, for each tree, the 
statement that ‘The project arborist is to certify that installation of protection measures has 
been installed as per D/A conditions prior to commencement and works are to be monitored 
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throughout the project at approx. 3 mthly intervals depending on the length of the 
development.’ Details of site-specific tree protection measures are not provided. Clauses 
5.11 to 5.25 appear to contain general tree protection measures only. Clause 5.12 states 
that protection fencing, or works are to be located as indicated on Appendix F – Tree 
Protection Plan but the protection measures are unclear on the plan. The text on the plan is 
too small to read, it is unclear what the red dotted lines refer to, no tree protection zones are 
shown for Trees 5 to 8 and no protection measures appear to be diagrammatically shown or 
are obvious for any of the trees. A Tree Protection Plan must be submitted for all the trees. 
This must comply with Council’s requirements for arborist reports which are clearly set out in 
the Development Fact Sheet – Trees on Development Sites. 
 
The PreDA Advice raised a concern about there being insufficient deep soil area and stated 
that sufficient soil volume must be provided to allow a minimum of two canopy trees to be 
sustained long into the future. The Ground Floor Landscape Plan shows two canopy trees – 
one within each of the gardens of Units 1 and 3. The planting of a Blueberry Ash 
(Elaeocarpus reticulatus) within the front setback (garden of Unit 1) is acceptable. However, 
there is concern that the planting of one small tree may not be sufficient to soften the overall 
bulk and scale of the proposed development from the north and east. The submitted Level 1 
and Loft Landscape Plan (dwg no. SK 034, Issue C, dated July 2018, prepared by Umbaco) 
shows feature shrubs in pots to balconies on Level 1 and the Loft Level. It is unclear if these 
are intended to soften the visual impact of these parts of the building. If the owners of these 
units can change or remove the planting in the pots and the plants need to be maintained 
(watered etc) by the unit owners, then the use of plants in pots for this purpose may not be 
suitable or practicable. 
 
The submitted Statement of Environmental Effects (dated July 2018, prepared by Andrew 
Martin Planning) states that the three ground level apartments have generous gardens with 
deep soil planting. An adequate volume of good soil and sufficient water are required for 
trees to establish well, remain healthy and be sustainable in the long-term. The minimum soil 
volume for each canopy tree must be 12 cubic metres. The deep soil space available to the 
Blueberry Ash proposed to be planted in the garden to Unit 1 is acceptable and the planting 
of this tree in the location shown on the submitted plans is supported. The area of deep soil 
space in the gardens of Units 2 and 3 is limited by the construction of the basement area 
below part of the gardens.  
 
The canopies of the large trees to the south of the site overhang the gardens of Units 3 and 
4 and there is concern that any tree planted within those gardens may not receive sufficient 
sunlight to grow vigorously and to full mature size. The mature height of the Lemon-scented 
Myrtle (Backhousia citriodora) proposed to be planted in the garden of Unit 3 is stated to be 
10 metres. The tree is likely to be suppressed by the neighbouring trees or the crown of the 
tree will conflict with them requiring one or more of the trees to be continually pruned. The 
location of the Lemon-scented Myrtle is not supported. The development design must be 
modified to provide suitable environmental conditions for the planting and long-term 
sustainability of a second small canopy tree. This includes providing the tree with sufficient 
soil volume (a minimum of 12 cubic metres) and above ground space to grow. The second 
canopy tree must have a minimum mature height of 8 metres and a minimum mature spread 
of 5 metres. The tree must be located a minimum of 1.5 metres from site boundaries, 
existing and proposed structures and services (such as stormwater pits and pipes). The 
minimum container size at planting of both trees must be 150 litres to provide instant visual 
impact upon planting. 
 
The applicant has failed to provide all the information required as set out in the PreDA 
Advice. Council’s requirements for arborist reports are clearly set out in the Development 
Fact Sheet – Trees on Development Sites and Development Fact Sheet – Arborist Reports, 
both available online. Every consulting arborist preparing reports for sites within the Inner 



Inner West Local Planning Panel ITEM 10 
 

Page 596 
 

West Council area should be aware of these requirements. All relevant plans should be 
provided to the arborist to allow a comprehensive analysis of the proposed development to 
be carried out. The applicant should be advised that Council may reject or require 
amendments to be made to any reports that do not comply with these requirements and this 
may cause a delay in the assessment of an application.   
 
The application is not supported in its current form. Further information is required as set out 
below. 
 
1. Amended architectural and landscape plans showing modifications to the development 

design and layout to: 
(a) reduce the extent of crown pruning on Tree 1 – Corymbia maculata (Spotted Gum) 

and Tree 3 Grevillea robusta (Silky Oak) located on neighbouring property to the 
south to avoid conflict between the crown of the trees and the southern face of the 
proposed building; 

(b) significantly reduce the impact on Tree 5 – Syzygium sp. (Lillypilly) and Trees 6, 7 
and 8 (described as Cactus in the Arboricultural Impact Assessment Report dated 
25th July 2018, prepared by Redgum Horticultural) located on neighbouring 
property to the west of the site;  

(c) ensure sufficient above ground space and an adequate volume of soil and water for 
canopy replenishment tree planting. In addition to the proposed Elaeocarpus 
reticulatus (Blueberry Ash) shown planted in the garden of Unit 1, a minimum of 
one further canopy tree must be included on the site. The tree must have a 
minimum mature size of 8 metres x 5 metres, be provided with a minimum soil 
volume of 12 cubic metres and be planted a minimum of 1.5 metres from proposed 
structures, site boundaries and services such as stormwater pipes and pits. The 
minimum container size at planting for both trees must be 150 litres; 

(d) provide existing and proposed site levels of all landscape elements (including paving, 
garden beds, planter boxes, top of step, bottom of step etc) on an amended 
Ground Floor Landscape Plan; 

(e) clearly show all landscape elements such all paving, stepping stone pavers and 
planters and provide details of all proposed landscape materials.  

 
2. An amended Arboricultural Impact Assessment Report prepared by an arborist with a 

minimum AQF level 5 qualification in arboriculture who does not remove or prune trees 
in the Inner West local government area. The report must include all 8 trees included in 
the Arboricultural Impact Assessment Report dated 25th July 2018, prepared by Redgum 
Horticultural. The report must include a comprehensive assessment of the impact of 
each element of the proposed design (including landscape and stormwater/services) and 
include TPZ incursion percentage figures. If the arborist recommends a TPZ incursion of 
more than 10% they must demonstrate (via eg. root mapping using minimally destructive 
methods) that the proposed development will not have a detrimental impact on the tree’s 
health, stability and long-term viability. The report must comply with the requirements 
specified in Council’s Development Fact Sheet – Trees on Development Sites. 

 
3. A Tree Protection Plan prepared by an arborist with a minimum AQF level 5 qualification 

in arboriculture who does not remove or prune trees in the Inner West local government 
area. The report must include all 8 trees identified in the Arboricultural Impact 
Assessment Report dated 25th July 2018, prepared by Redgum Horticultural. The plan 
must comply with the requirements specified in Council’s Development Fact Sheet – 
Trees on Development Sites. 

 
4. A Pruning Specification for Trees 1 to 4 (as identified in the Arboricultural Impact 

Assessment Report dated 25th July 2018, prepared by Redgum Horticultural). The 
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specification must comply with the requirements specified in Council’s Development Fact 
Sheet – Arborist Reports. 

 
6(b) External 
 
Not applicable 
 

7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal. The carrying out of the development 
would result in an increased demand for public amenities and public services within the area.  
 
In calculating the contribution amount, a credit is allowed for the existing dwelling. 
 
The proposed development does not include subdivision. 
 
For the purpose of calculating the contribution amount Unit 6 is less than 53m2 and Units 1 
to 5 and 7 are calculated over 53m2 and less than 106m2. 
 
If this application was to be approved, a contribution would be required for the development 
under: 

 Leichhardt Developer Contributions Plan No. 1 (Open Space and Recreation (2005) 
 Leichhardt Developer Contributions Plan No. 2 (Community Facilities and Services - 

2005) 
 Leichhardt Developer Contributions Plan (Transport and Access 1999) 

 

8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 
Development and the Leichhardt LEP 2013.  The proposal exceeds the maximum floor 
space ratio development standard and does not achieve the minimum landscaped area 
development standard.  The application is not accompanied by a written request under 
clause 4.6 of the Leichhardt LEP to vary these standards. 
 
The proposal is not consistent with the Leichhardt DCP 2013.  The development will result in 
adverse impacts on the amenity of adjoining premises, the streetscape and the heritage 
significance of the locality. The application is unsuitable and is recommended for refusal. 
 

9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979 refuse Development Application No. D/2018/445 for additions 
and alterations to existing dwelling-house and construction of residential flat building 
containing seven units, over basement parking, and associated works, including 
retaining wall and fence works for the reasons set out below: 

 
1. The proposed development fails to satisfy the minimum landscaped area and 

maximum floor space ratio development standards under clauses 4.3A and 4.4 of 
the Leichhardt Local Environmental Plan 2013 (LLEP 2013).  No written request 
under clause 4.6 of LLEP 2013 has been received and development consent 
cannot be granted to this development application. 
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2. Even in the event that a written request under clause 4.6 of the LLEP 2013 was 

submitted, the proposed development fails to satisfy the minimum landscaped 
area and maximum floor space ratio development standards under clauses 4.3A 
and 4.4 and fails to satisfy the objectives of those development standards and is 
an overdevelopment of the site. 
 

3. The proposed development fails to satisfy the objectives of the R1 – General 
Residential zone and the aims and objectives of the LLEP 2013. 
 

4. The proposed development is unsatisfactory for this site and the locality having 
regard to the design quality principles set out in State Environmental Planning 
Policy No. 65 – Design Quality of Residential Apartment Development and the 
criteria and guidelines of the Apartment Design Guide. 
 

5. The proposed development is unsatisfactory for this site and the locality having 
regard to the following clauses of the LLEP 2013: 
a) Clause 1.2 Aims of the Plan 
b) Clause 2.3 Zone Objectives and Land Use Table  
c) Clause 4.3A Landscaped Area for residential development in 

Zone R1  
d) Clause 4.4 Floor Space Ratio 
e) Clause 5.10 Heritage Conservation  
f) Clause 6.2 Earthworks 
g) Clause 6.4 Stormwater Management 

 
6. The proposed development is unsatisfactory for this site and the locality having 

regard to the following sections and parts of Leichhardt Development Control 
Plan 2013 (LDCP 2013): 
a) C1.0 General Provisions 
b) C1.1 Site and Context Analysis 
c) C1.2 Demolition 
d) C1.3 Alterations and Additions 
e) C1.4 Heritage Conservation Areas and Heritage Items 
f) C1.7 Site Facilities 
g) C1.11 Parking 
h) C1.12 Landscaping 
i) C1.14 Tree Management 
j) C1.18 Laneways 
k) C1.21 Green Roofs and Green Living Walls 
l) C2.2.2.4 The Valley ‘Balmain’ Distinctive Neighbourhood (Smith Street 

Hill Sub Area) 
m) C3.1 Residential General Provisions 
n) C3.2 Site Layout and Building Design 
o) C3.3 Elevation and Materials 
p) C3.5 Front Gardens and Dwelling Entries 
q) C3.8 Private Open Space 
r) C3.10 Views 
s) C3.11 Visual Privacy 
t) C3.12 Acoustic Privacy 
u) E1.1.3 Stormwater Drainage Concept Plan 
v) E1.2.2 Managing Stormwater within the Site 
w) E1.2.4 Stormwater Treatment 
x) E1.2.5 Water Disposal 
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7. The proposed development will have an adverse environmental impact in the 
locality as it is likely to impact on the amenity of adjoining residential 
development. 

 
8. In the circumstances of the case, approval of the development application is not 

considered to be in the public interest. 
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Attachment A Architectural Plans, Shadow Diagrams and 
Landscape Plans 
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Attachment B View Assessment by Dr. Richard Lamb 
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Attachment C Statement of Heritage Significance for the Valley 
(Rozelle and Balmain) HCA 
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Attachment D – Draft Conditions of Consent 

 



Inner West Local Planning Panel ITEM 10 
 

Page 714 
 



Inner West Local Planning Panel ITEM 10 
 

Page 715 
 



Inner West Local Planning Panel ITEM 10 
 

Page 716 
 



Inner West Local Planning Panel ITEM 10 
 

Page 717 
 



Inner West Local Planning Panel ITEM 10 
 

Page 718 
 



Inner West Local Planning Panel ITEM 10 
 

Page 719 
 



Inner West Local Planning Panel ITEM 10 
 

Page 720 
 



Inner West Local Planning Panel ITEM 10 
 

Page 721 
 



Inner West Local Planning Panel ITEM 10 
 

Page 722 
 



Inner West Local Planning Panel ITEM 10 
 

Page 723 
 



Inner West Local Planning Panel ITEM 10 
 

Page 724 
 



Inner West Local Planning Panel ITEM 10 
 

Page 725 
 



Inner West Local Planning Panel ITEM 10 
 

Page 726 
 



Inner West Local Planning Panel ITEM 10 
 

Page 727 
 



Inner West Local Planning Panel ITEM 10 
 

Page 728 
 



Inner West Local Planning Panel ITEM 10 
 

Page 729 
 



Inner West Local Planning Panel ITEM 10 
 

Page 730 
 



Inner West Local Planning Panel ITEM 10 
 

Page 731 
 



Inner West Local Planning Panel ITEM 10 
 

Page 732 
 



Inner West Local Planning Panel ITEM 10 
 

Page 733 
 



Inner West Local Planning Panel ITEM 10 
 

Page 734 
 



Inner West Local Planning Panel ITEM 10 
 

Page 735 
 



Inner West Local Planning Panel ITEM 10 
 

Page 736 
 



Inner West Local Planning Panel ITEM 10 
 

Page 737 
 



Inner West Local Planning Panel ITEM 10 
 

Page 738 
 

 


	Item 10

