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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201700003.01 
Address 147 New Canterbury Road, Lewisham 
Proposal To modify Determination No. 201700003 dated 13 October 2017 

to carry out a number of design changes both internal and 
external including altering the commercial floor plate, waste 
rooms, car parking layout and number of  car spaces, relocate 
an OSD tank, increase the number of residential units from 46 to 
47, alter balconies, reduce the width of the pedestrian entry to 
New Canterbury Road, delete a substation and replace vertical 
blades with operable screens 

Date of Lodgement 29 August 2018 
Applicant Benson McCormack Architecture 
Owner Peter Gabriel Pty Limited, Steve Gabriel Pty Limited,  

Kon Gabriel Pty Limited, Aziz Gabriel Pty Limited 
Number of Submissions 11 submissions 
Value of works $12,663,699.00 
Reason for determination at 
Planning Panel 

The variation to FSR development standard exceeds 10% 

Main Issues Floor Space ratio 
Recommendation Approval subject to conditions 
Attachment A Recommended Modified conditions of consent 
Attachment B Architectural Plans & Landscape Plans 
Attachment C Consent Determination No. 201700003 
Attachment D Approved Plans Determination No. 201700003 

 

 

Subject Site:  Objectors:                   
Notified Area*:  
*Previous objectors also notified 

*Objectors out of map view not shown 
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1. Executive Summary 
 
This report concerns an application under Section 4.55 of the Environmental Planning and 
Assessment Act to modify Determination No. 201700003 dated 13 October 2017 to carry out 
a number of design changes both internal and external including altering the commercial 
floor plate, waste rooms, car parking layout and number of  car spaces, relocate an OSD 
tank, increase the number of residential units from 46 to 47, alter balconies, reduce the width 
of the pedestrian entry to New Canterbury Road, delete a substation and replace vertical 
blades with operable screens. The application was notified in accordance with Council's 
notification policy and 11 submissions were received.  
 
Amended plans were submitted to Council on 12 February 2019, 9 April 2019 and 7 May 
2019 however these do not result in any substantial change that would affect neighbouring 
properties and therefore were not required to be re-notified in accordance with Council’s 
Policy.  
 
The application is referred to the Inner West Local Planning Panel for determination as the 
development results in a variation to the floor space ratio development standard prescribed 
by Clause 4.4 of MLEP 2011 of 683.1sqm or 18.6%.  
 
It is considered the proposal generally complies with the provisions of Marrickville Local 
Environmental Plan 2011 (MLEP 2011) with the exception of the variation to the FSR 
development standard as above. The development is generally consistent with the 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process.  
 
The application is recommended for approval subject to appropriate conditions.  
 

2. Proposal 
 
Deferred commencement consent was granted by Determination No. 201700003 on 13 
October 2017 to erect a mixed use development that includes partial retention of the existing 
industrial building with 2 commercial tenancies on the ground floor and 4 levels of residential 
units above with associated basement car parking on the above property. 
 
Approval is now sought to modify the consent to carry out a number of design changes both 
internal and external including altering the commercial floor plate, waste rooms, car parking 
layout and number of  car spaces, relocation of an OSD tank, an increase in the number of 
residential units from 46 to 47, alter balconies, reducing the width of the pedestrian entry to 
New Canterbury Road, deletion a substation and replacement of vertical blades with 
operable screens 
 
Specifically, the works include the following: 
 
Basement Level  
 
 Realignment of the basement wall on the south-western corner, extending it westward 

by 2 metres, creating a minor increase to the footprint of the basement. 
 Alter the basement ramp to be single vehicle width and employ a traffic light/vehicle 

detector system at ground level and within the basement to manage vehicle 
movements.  

 Car parking is to be reconfigured and reallocated from 45 car spaces within the 
basement to 43 within the basement. The provision of car parking within the basement 
is for 41 residential and 2 commercial spaces.  
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 Relocation of bicycle spaces from the ground floor to the basement and separation of 
residential and commercial bicycle spaces. The provision of bicycle parking remains at 
33 residential and 4 commercial spaces. 

 Relocation of residential and commercial storage cages from ground level to the 
basement. The provision of cages will increase from 36 (29 residential and 7 
commercial) to 50 (47 residential and 3 commercial).  

 Minor alterations to configuration of lift lobby areas, enclosing them with glazing and 
fires walls. 

 Plant rooms are allocated specific purposes.  
 
Lower Ground Floor Plan  
 
 Relocation of OSD tank from ground level to be suspended above the basement, 

between the lower ground and ground levels. A 2.5m floor to ceiling height will remain 
from the basement level to the underside of the OSD tank. This space relates to the 
main storage area along the northern basement wall.  

 
Ground Floor  
 
 Reconfiguration and reallocation of car parking spaces. The approved 7 car parking 

spaces (3 residential and 4 commercial) will be increased to be 9 commercial (8 typical 
spaces and 1 small car) spaces. 8 of these are in a tandem configuration with 4 staff 
car parking spaces recessed in and 5 customer spaces behind.  

 Modification to waste rooms to facilitate the revised single-width driveway and at-grade 
commercial car parking. Overall increase in the provision of bulky waste areas, 
increasing from 15m3 for residential and 3.53m3 for commercial to 20.81m3 for 
residential and 5.4m3 for commercial.  

 Commercial Unit 1 reduced in size from 246sqm to 206.7sqm  
 Commercial Unit 2 will be increased from 218.8sqm to 470.2sqm. 
 Reconfiguration of ground floor landscaped area. 
 Reconfigured pedestrian entrance off New Canterbury Road, being a reduction in the 

entry corridor width from 5.3m to 4m.  
 Revised entrances into Commercial Units 1 and 2.  
 Modification to pedestrian access from northern car park to communal open space by 

the removal of stairs and replacement with a 1:20 ramp.  
 Provision of temporary bulky waste holding area adjacent to the loading bay.  
 Removal of the substation to the rear.  
 Plant rooms are allocated specific purposes: condenser units and main switch board 

room are adjacent to temporary bins holding area, and diesel pump room is next to fire 
stairs at the north east corner.  

 Revised location of main switch board.  
 
Level 1  
 
 Level 1 plant room (north-western corner of the building) to be removed and replaced 

with a 1 bedroom unit, raising the number of units in the development from 46 to 47.  
 Balcony for Unit A1.2 is increased from 4.2sqm to 6.8sqm  
 Re-shaped landscaped deck for Unit A1.1 and increase the overall balcony size from 

56.5sqm to 66.2sqm. The south-western portion of the deck is raised to ensure 
sufficient clearance for waste vehicles.  

 The south-western corner façade wing is moved inward (easterly) for the same 
purpose.  

 Provide air conditioning condenser units to level 1 balconies of Units A1.1, A1.5, A1.6, 
B1.7, B1.8, B1.1, B1.2. All other condenser units are located on the ground floor level. 
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Other  
 
 Fixed vertical louvres are to be replaced with operable metal screens to the north 

elevation. 
 Replace metal balustrade with solid balustrade to northern balconies.  
 External walls of bedrooms to A1.6, B.1.2, B1.7, A2.6, B2.2, B2.7, B3.2, A3.6 and B3.7 

are increased in GFA by 1.2sqm.  
 Balconies to units A1.1, A2.1, A3.1 are to be reduced in size by 15.1sqm, 1.9sqm and 

1.9sqm respectively. 
 Simplify the shape of concrete portal around the jelly bean façade. Consequently, the 

outdoor space of Commercial Unit 2 has been modified (increased).  
 Hot water plant room added on roof top.  
 New pergola with operable louvre roof located behind the jelly bean façade for the use 

of the residents of Units B1.1 and B1.2. The operable roof relates to their outdoor 
terraces. 

 Inclusion of new sewer vent pipe at front up to RL 47.40 AHD.  
 Revised Landscape Plan. 
 
Amended plans were submitted to Council on 12 February 2019 indicating modifications to 
the ground floor landscaped area, 9 April 2019 refining the waste management areas and 7 
May 2019 which makes minor changes to facilitate waste truck egress through the site. The 
amended plans are the subject of this assessment.  
 

3. Site Description 
 
The site is known as 141-161 New Canterbury Road and is located on the northern side of 
New Canterbury Road, between Toothill Street and Hunter Street, Petersham. The site is 
legally described as Lot 1 in Deposited Plan 718901, having a 58.49 metre frontage to New 
Canterbury Road, a depth of approximately 42 metres and an area of approximately 
2,334sqm. 
 
The site contains two warehouse buildings, including a part 1, part 2-storey warehouse on 
the western side of the site with associated at grade car parking and a 2-storey warehouse 
on the eastern side. Both warehouses have vehicular access to New Canterbury Road, as 
well as a Right of Way at the rear which provides access from Hunter Street. 
 
The site is adjoined by single and 2 storey commercial buildings to the east, west and south 
and low density residential development to the north. 
 
4. Background 
 
4(a) Site history 
 
Deferred commencement consent was granted by Determination No. 201700003 on 13 
October 2017 to erect a mixed use development that includes partial retention of the existing 
industrial building with 2 commercial tenancies on the ground floor and 4 levels of residential 
units above with associated basement car parking on the above property. 
 
That consent became operative on 2 July 2018. 
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4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Event  
29 August 2018 Subject application lodged. 
12 February 2019 Amended plans, GFA calculations and Clause 4.6 written request 

provided to Council.  
9 April 2019 Amended ground floor plan submitted making minor changes to 

waste rooms and servicing.  
7 May 2019 Amended ground and first floor plan submitted in response to refined 

waste truck swept paths.  
 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55 of the Environmental Planning and Assessment Act 1979. The original assessment 
under section 4.15 of the Act remains relevant and is attached to the original record. 
 
5(a) Environmental Planning Instruments 
 
The proposed modification has been assessed against the relevant Environmental Planning 
Instruments listed below: 
 

 State Environmental Planning Policy No 65—Design Quality of Residential 
Apartment Development  

 Marrickville Local Environmental Plan 2011 
 
The following provides further discussion of the relevant issues: 
 
5(a)(i) State Environmental Planning Policy No 65—Design Quality of 

Residential Apartment Development  
 
Storage 
 
 The application involves the relocation of residential and commercial storage cages 

from ground level to the basement. The provision of cages will increase from 36 (29 
residential and 7 commercial) to 50 (47 residential and 3 commercial). This ensures 
that all residential dwellings have access to a storage cage in accordance with the 
provisions of the ADG.  

 
Apartment sizes 

 
 The application involves the approved level 1 plant room (north-western corner of the 

building) to be removed and replaced with a 1 bedroom unit, raising the number of 
units in the development from 46 to 47. The 1 bedroom unit has an area of 62sqm 
which complies with the provisions of the ADG. 

 External walls of bedrooms to A1.6, B.1.2, B1.7, A2.6, B2.2, B2.7, B3.2, A3.6 and B3.7 
are increased in GFA by 1.2sqm. These dwellings continue to comply with the 
provisions of the ADG.  
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Private Open Space 
 
 Balcony for unit A1.2 is increased from 4.2sqm to 6.8sqm which complies with the 

provisions of the ADG. 
 Balconies to units A1.1, A2.1, A3.1 are to be reduced in size by 15.1sqm, 1.9sqm and 

1.9sqm respectively. These balconies continue to comply with the provisions of the 
ADG. 

 The landscaped deck for Unit A1.1 is to be re-shaped and an increase the overall 
balcony size from 56.5sqm to 66.2sqm is proposed. The south-western portion of the 
deck is raised to ensure sufficient clearance for waste vehicles.  

 A new pergola with operable louvre roof is proposed to be located behind the “jelly 
bean” façade to the POS of units B1.1 and B1.2. The operable roof relates to outdoor 
terraces. The louvre is not visible form the public domain and is therefore acceptable.  

 
5(a)(ii) Marrickville Local Environment Plan 2011 (MLEP 2011)  
 
(i) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 1.5:1 applies to the land as indicated on the Floor 
Space Ratio Map that accompanies MLEP 2011. The development has a gross floor area 
(GFA) of 4175.4sqm which equates to a FSR of 1.78:1 on the 2334sqm site and does not 
comply with the FSR development standard. The development results in a variation to the 
FSR development standard by 683.1sqm or 18.6%. 
 
It is noted that the current calculation of gross floor area has been informed by Landmark 
Group Australia Pty Ltd v Sutherland Shire Council [2016] NSWLEC 1577 before 
Commissioner Morris (henceforth “the Landmark method”). The original assessment of the 
application used the calculation of GFA informed by GGD Danks Street P/L and CR Danks 
Street P/L v Council of the City of Sydney [2015] NSWLEC 1521 before Commissioner 
O’Neill (henceforth “the Danks method”). 
 
The applicant submitted the following regarding the proposed GFA for the subject 
application, in part: 
 

“The site area is 2,334sqm. A maximum gross floor area permitted under MLEP11 
controls would be 3,501sqm. The original development application was approved with 
a total of 3,500.9sqm GFA, thereby compliant.  

 
There are two recent court cases that have relevance for the calculation of GFA. 
These are GGD Danks Street P/L and CR Danks Street P/L v Council of the City of 
Sydney [2015] NSWLEC 1521 before Commissioner O’Neill (henceforth “Danks”) and 
Landmark Group Australia Pty Ltd v Sutherland Shire Council [2016] NSWLEC 1577 
before Commissioner Morris (henceforth “Landmark”). The GFA under the original 
application was calculated using Danks. Council has requested that the GFA of the 
modification application be calculated using the method under Landmark.  

 
Calculation pages for the approved and modification application under both Danks and 
Landmark to ensure that the GFA sought under this modification is appropriately 
matched to its respective ruling… 

 
The approved development was calculated using Danks as a guide for calculating 
GFA, noting with reference for the calculation plans the breezeways are open at both 
ends consistent with O’Neill’s ruling. Under this case, the modification application 
seeks to increase the GFA of the building by 346.2sqm to 3,847.1sqm, an FSR of 
1.65:1. This represents a variation of 9.89% to the FSR control.  
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It was noted by Council that the temporary bin storage area on the western side of the 
driveway that is also used as a plant room for air conditioning units was incorrectly 
excluded from GFA as it wasn’t exclusively used for services. This has been rectified 
in the above calculation and on the calculation pages.  

 
If the original application had been calculated using Landmark as a guide, the 
breezeways would be counted as GFA as they are not open on a long side. The 
approved GFA would have been 3,873.5sqm, an FSR of 1.66:1.  

 
Under the modification the GFA would increase to 4,184.1sqm, being an FSR of 
1.79:1. This represents an increase of 310.6sqm, an increase of 8.02% over the 
approved development as calculated under Landmark.  
 
It is noted that the additional floor space is largely driven by the relocation of the OSD 
tank, storage cages, bicycle parking and water treatment room into the basement. The 
removal of these elements that do not contribute to gross floor area from the ground 
level has allowed Commercial Unit 2 to expand from 218.8sqm to 473.3sqm, being an 
increase of 254.5sqm. It is noted that the commercial unit does not utilise all of the 
previously enclosed space at ground level, therefore reducing the building envelope.  

 
Out of the remaining 80.9sqm increase in GFA, the new residential unit located within 
the footprint of the approved plant room on Level 1 is 62sqm. The remaining floor 
space is picked up with minor amendments to external walls of some units that are 
made without impacting on approved separation distances or the greater building 
envelope.” 

 
It is noted that the inclusion of the breezeways on every level and ground floor corridors to 
the calculation of GFA on site contributes an additional 373.5sqm. 
 
In addition to that additional GFA using the Landmark method, the subject application seeks 
a further 310.6sqm. This can be attributed to the following changes: 
 

 An increase in the size of commercial tenancy C.02 from 218.8sqm to 470.2sqm; 
 The addition of new Unit A1.7 adding an additional 62sqm; 
 Minor increases to Units A1.6, B.1.2, B1.7, A2.6, B2.2, B2.7, B3.2, A3.6 and B3.7; 

each Unit increasing in GFA by 1.2sqm; 
 A number of minor decreases to GFA including a reduction in the size of commercial 

tenancy C.01; and 
 A number of minor changes to the GFA of waste rooms and other services. 

 
Whilst a S4.55 application is not required to be accompanied by a written request for 
exceptions to development standard under Clause 4.6 of MLEP 2011, the application was 
accompanied by a written submission which seeks to justify the variations. The written 
submission contends that compliance with the development standard is unreasonable or 
unnecessary because the objectives of the development standard are achieved 
notwithstanding non-compliance with the standard. The submission makes the following 
comments, in part: 
 

“Is Compliance With the Development Standard Unreasonable or Unnecessary 
in the Circumstances of the Case? 
 
The discussion provided below demonstrates how the proposal is consistent with the 
objectives of Clause 4.4.  
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With regard to objective (a), it is merely an explanation of the development standard. 
The proposed development is not in opposition with this objective.  
 
In terms of objective (b), it is worth recognising that this site, 141-161 New Canterbury 
Road, Lewisham, was the subject of a planning proposal to rezone the land from IN2 
Light Industrial to B5 Business Development with a Schedule 1 amendment to permit 
residential flat buildings on the site. As this planning proposal was approved, and the 
subsequent development application for a 5 storey mixed use development was 
approved, the built form is keeping in with the desired future character of the area in 
terms of building density and bulk.  

 
The proposed modifications make minimal impact to the approved building form. 
Although the relocation of the OSD tank, storage cages, bicycle parking and water 
treatment room from the ground level into the basement are a modification of note, the 
expansion of the commercial unit does not expand the building envelope and the 
additional gross floor area of the commercial unit is contained within the approved built 
form.  

 
The same is applicable to the new residential unit on Level 1 in the location of a plant 
room. The proposed unit fits within the same envelope as the plant room, with a minor 
wall modification to the adjoining unit A1.2 but maintains the same side and rear 
setbacks. The only increase in any physical ‘bulk’ is not gross floor area as it is the 
provision of a balcony for the unit to serve as the unit’s private open space. The 
balcony which is oriented toward the northern, rear boundary and is 2 metres deep, 
consistent with the ADG minimum, and is setback from the rear boundary by 7.926 
metres at the minimum, the same setback as the balcony of the unit immediately to the 
east, A1.3. The side setback is maintained from as the approved plant room at 5.693 
metres in part and 6.612 metres for the remainder. The additional gross floor area in 
this location does not result in any notable bulk, and also is a visual improvement over 
the plant room’s blank wall.  

 
All other modifications that increase gross floor area involve shifting walls on the inside 
part of the development, none of which impact any building separation or add density.  

 
In summary, while there is an increase in the overall gross floor area it is captured 
within the existing building footprint.  

 
Finally, regarding objective (c), as the above outlined the approved building envelope 
is not being notably modified as a result of the proposed modifications. The proposed 
new unit (A1.7) is appropriately separated and positioned to not raise any overlooking 
concerns, consistent with the adjacent unit A1.3. With the built form not encroaching 
any further than the approved setbacks, it is considered that there are no adverse 
environmental impacts generated by the additional gross floor area. 

 
Are there Sufficient Environmental Planning Grounds?  

 
The assessment above and as demonstrated within the accompanying Section 4.55(2) 
SEE, it has been shown that the resultant environmental impacts of the proposal will 
be satisfactory, as the development remains as being substantially the same.  

 
The proposal has addressed the site constraints, streetscape and relevant objectives 
of both the standards and the zone. The proposal will not result in any unreasonable 
amenity of environmental impacts.  

 
We respectfully submit that the proposed modifications will result in a better planning 
outcome as the relocation of the OSD tank, storage cages, bicycle parking and water 
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treatment room from the ground level into the basement results in a far better 
utilisation of the prominent ground level space and allows the expansion of 
Commercial Unit 2 into this reclaimed area, having the positive benefit of increasing its 
viability as a business space and flexibility in terms of potential tenants and land uses 
within the B5 Business Development zone. Further, the additional unit sought is 
captured within the existing building footprint, is northerly facing and will enjoy good 
solar access, and provides additional residential accommodation with an accessible 
area and is proximate to local amenities, services and facilities.  

 
While the numerical departure from the standard equals 346.2m2 (9.89%), the 
additional floor space has been captured within the approved building envelope. It 
therefore does not result in any additional bulk and scale, amenity impacts or the like. 
The development will continue to respond to its prominent location with excellent 
design and remains consistent with and complimentary to the evolving character of 
Petersham Town Centre.  

 
Overall, the perceived bulk and scale of the development will not change when viewed 
from the public domain or surrounding development.  

 
In this case, strict compliance with the development standard for floor space ratio in 
the MLEP11 is unnecessary and unreasonable.  
 
Is the Variation in the Public Interest?  

 
Clause 4.6 states that the development consent must not be granted for development 
that contravenes a development standard unless the proposed development will be in 
the public interest because it is consistent with the objectives of the particular standard 
and the objectives for development within the zone in which the development is to be 
carried out.  
 
It is considered that this submission provides sufficient environmental planning 
grounds to justify contravening the development standard. 
 
The development as proposed will be in the public interest as it is consistent with the 
objectives of Clause 4.4.  

 
The proposed development is in our submission consistent with the desired future 
controls and that the proposed modifications when assessed against the ADG are also 
compliant in terms of amenity, solar, cross-ventilation and the like.  
 
The building contextually has regard to its surrounding properties and provides 
excellent amenity to residents.  
 
The development is consistent with the objectives of the B5 Business Development 
zone  

 
It is considered that this submission provides sufficient environmental planning 
grounds to justify contravening the development standard, noting the development will 
be in the public interest. 

 
The justification provided in the applicant’s written request is considered well founded and 
worthy of support. Considering the above justification, strict compliance with the FSR 
development standard is considered unreasonable and unnecessary given the 
circumstances of the site. The justification provides due regard to the recent relevant 
decisions of the NSW Land and Environment Court. 
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The development as proposed to be modified would remain satisfactory having regard to the 
objectives of the zone and the development standard. 
 
5(b) Draft Environmental Planning Instruments 
 
5(b)(i) Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. The amended provisions the Draft 
LEP Amendment are not relevant to the subject proposal.  
 
5(c) Development Control Plans 
 
5(c)(i) Marrickville Development Control Plan 2011 (MDCP 2011) 
 
The provisions contained in MDCP 2011 that are relevant to the assessment of the 
application are considered below: 
 
(i) Visual and Acoustic Privacy (Part 2.6) 
 
The development includes changes to the rear elevation of the development, including a 
modified type of privacy screening mechanism to the rear, and a new dwelling at the rear on 
the first floor level.  
 
The following justification was provided by the applicant regarding the approved fixed vertical 
louvres being replaced with operable metal screens and the approved metal balustrade 
being replaced with solid balustrade to northern balconies: 
 

“The objectives and outcomes governing the aesthetic changes to the northern facade 
can be summarised as follows: 
 
 The solid balustrade (spandrel) in lieu of a metal balustrade addresses compliance 

with fire separation Deemed to Satisfy (DTS) provisions of Building Code of 
Australia (BCA) 

 Visual privacy for neighbouring properties is enhanced with installation of the solid 
spandrel which obscures the downward view angle from within the proposed 
dwellings into neighbouring properties. Cross section Cross sections B, E, J and 
K provided in the architectural drawing set illustrate the successful privacy 
outcomes restricting the downward view angle has in protecting the amenity of 
neighbouring properties. 

 Improve internal amenity for future occupants of the development without 
compromising the visual and audible privacy of neighbouring properties through 
replacement of fixed vertical metal blades in favour of operable (sliding) 
perforated metal screens. The operable screens provide future occupants 
greater flexibility in managing their internal living environment by controlling the 
degree of shading during summer months and solar access during winter 
months. 

 Sliding screens remove the previously proposed ‘caged’ living environment for future 
occupants of the development 

 The operable metal screens will be equal in design, colour, materiality, scale and 
detail to those screens already approved for the southern (New Canterbury 
Road) elevation creating a consistent architectural language between the front 
and back sides of the proposed development.” 
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The justification provided above is well founded and worthy of support. It is considered that 
the operable metal screens provide a similar level of visual privacy for neighbours to the 
north of the site than the fixed metal louvres whilst improving the amenity of future occupants 
of the subject site.  
 
Furthermore, the solid balustrade will help in reducing northerly direct views form the internal 
spaces of the units as these views are downward views are would thus be obstructed by the 
solid balustrade.  
 
The proposal also involves a new dwelling known as Unit 1.7 on the north western corner of 
the site. This space was previously occupied by a plant room. The dwelling has a west 
facing bedroom window, glazing to the northern elevation servicing the living space and 
providing access to a balcony. The balcony provided to Unit 1.7 measures 2 metres in depth 
and 7.6 metres in width with an area of 15.4sqm. The balcony balustrade is located 
approximately 8 metres from the rear of the dwellings to the north and neither dwelling have 
principal areas of private open space in direct view of Unit 1.7. Consequently, no privacy 
concern is raised with respect to the new dwelling and balcony.  
 
(ii) Parking (Part 2.10) 
 
The development includes the provision of an additional 1 bedroom unit and an additional 
252sqm of commercial GFA. It is noted that the original development provided an additional 
3 residential car parking spaces in excess of the prescribed criteria and 3 commercial car 
parking spaces in excess of the prescribed criteria located at grade at the rear of the site, 
equating to a total of 53 spaces. There is no change to the quantum of car parking spaces 
provided thereby the proposal complies with the car parking requirements. 
 
No change to the existing number of bicycle and motorcycle parking spaces is proposed and 
the bicycle parking is relocated from the ground floor to the basement areas; the 
development is acceptable in this regard.  
 
It is recommended that Condition 9 of the determination be amended accordingly to reflect 
the modified car parking. 
 
The approved basement ramp is proposed to be modified to a single vehicle width and 
employ a traffic light/vehicle detector system at ground level and basement level to manage 
vehicle movements. The application was referred to Council’s Development Engineer who 
raised no concern over the modified basement entry layout.  
 
The Traffic Report submitted with the application indicates an increase in traffic generation 
from 23 trips to 28 trips during weekday commuter peaks. This represents an increase of 5 
trips.  
 
The Traffic Report concludes that “such a level of additional traffic, being less than one 
additional vehicle movement every 10 minutes during peak periods, is not considered to 
result in any noticeable or unreasonable impacts on the surrounding road network, over and 
above that previously assessed and approved. No concern is raised over the increased 
vehicular movements as a result of the proposed modifications. 
 
An amended swept path analysis was undertaken by Council to confirm that a Council waste 
truck can access the site for servicing in a single direction from Hunter Street through to new 
Canterbury Road. It was determined that a column in the north east corner of the site and 
landscaped area would conflict with the truck turning circle. An amended ground and first 
floor plan was submitted to Council on 7 May 2019 relocating that column further south and 
a reshaping of the landscaped area and Unit 1.7 to accommodate the clearances needed. 
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Council’s Development Engineer has reviewed the swept path analysis and it is considered 
acceptable.  
 
(iii) Tree Management (Part 2.20) 
 
A revised Landscape Plan was submitted with the application resulting in a reconfiguration of 
the ground floor courtyard and changes to proposed planting schedule. The revised plan 
results in a reduction in the depth of the rear courtyard landscaping from approximately 1.5 
metres to 1 metre and therefore the proposed Sydney Green Wattle was considered an 
unsuitable species for the area as there would not be sufficient area/soil volume to sustain 
its viability. It is noted that no deep soil is provided on site due to the basement car park 
occupying the entire building footprint. Whilst ground floor landscaping is provided, the nil 
deep soil landscaping was justified in the original assessment of the development given the 
context of the site being within a business centre, being assessed as providing sufficient 
private and common open space for use by the occupants of the development and being a 
significant improvement to the nil landscaping currently existing on the site.  

 
An amended Landscape Plan was submitted to Council on 12 February 2019 proposing a 
Riberry tree. The plans were reviewed by Council’s Tree Management Officer who supports 
the amended planting and associated landscape plan.   
 
(iv) Site Facilities and Waste Management (Part 2.21) 
 
The development includes modification to the commercial and residential waste rooms to 
facilitate the revised single-width driveway and at-grade commercial car parking. The 
modification results in an overall increase in the provision of bulky waste areas, increasing 
from 15m3 for residential and 3.53m3 for commercial to a total of 23.9m3. 
 
Amended plans were submitted to Council on 9 April 2019 indicating a number of changes to 
the south western portion of the ground floor level to refine the servicing arrangements for 
the site, including consolidation of all temporary waste holding areas closer to the loading 
bay, simplifying the waste paths of travel from the storage areas to the loading bay, and 
relocating bulky waste holding areas closer to the loading bay.  
 
The development continues to comply with the provisions of Part 2.21 of MDCP 2011 and no 
concern is raised in this regard.  
 
(v) Commercial and Mixed Use Development (Part 5) 
 
The development involves the following modifications to the commercial component of the 
development: 
 
 Commercial Unit 1 will be reduced in size from 246sqm to 234.5sqm to accommodate 

the revised commercial bin area.  
 Commercial Unit 2 will be increased from 218.8sqm to 473.3sqm. 
 Reconfigured pedestrian entrance off New Canterbury Road, resulting in a reduction in 

the entry corridor width from 5.3m to 4m.  
 Revised entrances into Commercial Units 1 and 2.  
 Modification to pedestrian access from northern car park to communal open space by 

the removal of stairs and replacement with a 1:20 ramp.  
 
The proposed modifications generally result in an improved commercial space. It is noted 
that retail operations are not permitted in the B5 zone. The increased size of the commercial 
tenancies, the internal reconfigurations including the revised entrances, and provision of 
customer parking on the ground floor and simplified access are positive outcomes for the 
site and are supported. 
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Other matters 
 
The following matters are minor in nature and have been considered under the provisions of 
MLEP 2011 and MDCP 2011 and no concern is raised: 
 
 Minor alterations to configuration of lift lobby areas, enclosing them with glazing and 

fire walls as necessary. 
 Relocation of OSD tank from ground level to be suspended above the basement, 

between the lower ground and ground levels. A 2.5m floor to ceiling height will remain 
from the basement level to the underside of the OSD tank. This space relates to the 
main storage area along the northern basement wall.  

 Removal of the substation to the rear as it is no longer required by Ausgrid. 
Confirmation of this matter has been provided by Ausgrid. 

 Plant rooms are allocated specific purposes: condenser units and main switch board 
room are adjacent to temporary bins holding area, and diesel pump room is next to fire 
stairs at the north east corner.  

 Simplify the shape of concrete portal around the jelly bean façade. Consequently, the 
outdoor space of Commercial Unit 2 has been modified (increased).  

 Hot water plant room added on roof top.  
 Inclusion of new sewer vent pipe at front up to a height of RL 47.40 AHD.  
 Provide air conditioning condenser units to level 1 balconies of Units A1.1, A1.5, A1.6, 

B1.7, B1.8, B1.1, B1.2. All other condenser units are located on the ground floor level. 
The condenser units are not visible from any public place and are considered 
acceptable. Condition 5 prescribes that no air conditioning units are to be installed on 
the New Canterbury Road frontage of the development without the prior approval of 
Council. Consent is granted by virtue of this determination and therefore no 
modification to Condition 5 is required. 

 
Modification to conditions 
 
The application seeks to modify Condition 68 of the determination to include additional 
wording to allow the registration of the drainage easement to occur before the issue of an 
Occupation Certificate. It is noted that Condition 117 already allows for the registration of the 
easement to take place before the issue of an OC and therefore no amendment to Condition 
68 is required.  
 
It is recommended that Condition 66 (relating to public domain improvements adjacent to the 
site) be modified to ensure that the pavement for the path of travel of Council waste vehicles 
is capable of supporting loads of a 23 tonne waste vehicle.  
 
Conditions 1 and 4 are recommended to be modified to reflect the latest set of plans. 
 
It is recommended that Condition 9 (specifying car parking allocation to different uses) be 
modified to reflect the amended allocation of car parking.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact on the locality. 
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5(f) The suitability of the site for the development 
 
The site is zoned B5 Business Development under MLEP 2011. Provided that any adverse 
effects on adjoining properties are minimised, this site is considered suitable to 
accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the development in 
accordance with Council's policy. 11 submissions were received raising the following 
concerns which have already been discussed throughout the main body of this report: 
 
(i) Increased GFA – See Section 5(a) 
(ii) Car Parking – See Section 5(c) 
(iii) Visual Privacy – See Section 5(c) 
 
In addition to the above, the submissions raised the following concerns which are discussed 
under the respective headings below: 
 
Issue: Concerns regarding work to footpath 
 
Comment: Concern is raised over a reduction in footpath width. No works are proposed to 

the public footpath with the exception of an awning over. The awning is 
supported.  

 
Issue: Concerns raised over increased height.  
 
Comment: No change to the approved maximum height is proposed as part of this 

application.   
 
Issue: Concern raised over increase in apartment numbers 
 
Comment: Concern is raised with regard to the increase in apartment numbers from 46 to 

47. The proposed new Unit 1.7 occupies a space previously approved as a plant 
room. The apartment does not result in any change to the built form of the 
proposal and does not result in increased amenity impacts on any nearby 
dwelling as discussed throughout this report. The increase to GFA on site 
generally results from a recalculation of GFA and increase to the ground floor 
commercial tenancy, and Unit 1.7 only results in an increase to GFA by 62sqm 
or 1.5% which is negligible having regard to the scale of the development. As the 
approved development already exceeded the prescribed car parking 
requirement, the proposal still complies with the required parking having regard 
to the revised layout and provision of an additional unit.   

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. 
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Whilst submissions have been received, the outcomes of this application are considered 
suitable for the reasons discussed within this report. The proposal is not contrary to the 
public interest. 
 

6. Section 4.55 of the Environmental Planning and Assessment 
Act 

 
Under Section 4.55 of the Environmental Planning and Assessment Act, 1979, the consent 
authority, when considering a request to modify a Determination, must: 

 
(a) be satisfied that the development as modified is substantially the same 

development as the development for which consent was originally granted; 
(b) consult with any relevant authority or approval body; 
(c) notify the application in accordance with the regulations; 
(d) consider any submissions made; and 
(e) take into consideration the matters referred to in Section 4.15 as are of relevance 

to the development the subject of the application. 
 
The development being modified is substantially the same development as the development 
for which consent was originally granted. No authorities or bodies were required to be 
consulted. The application was notified in accordance with the regulations and Council’s 
policy and 11 submissions were received. Those submissions are considered and discussed 
in Section 5(g) of this report.  
 
7. Referrals 
 
7(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in Section 5 above. 
 

 Development Engineer 
 Tree Management Officer 
 Waste Management 
 Urban Design Advisor 

 

8. Section 7.11/7.12 Contribution/Levy 
 
The development results in an increase in commercial GFA on the site from 464.8sqm to 
707.8sqm. The development also results in an additional 1 bedroom dwelling. Therefore 
additional contributions are payable under Marrickville Section 94 Contributions Plan 2014.  
 
A contribution of $665,479.00 would be required for the development under Marrickville 
Section 94 Contributions Plan 2014.  It is recommended that Condition 49 be modified 
accordingly.  
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9. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in the MLEP 2011 and MDCP 2011.Subject to the imposition of appropriate conditions, the 
development will not result in any significant impacts on the amenity of the surrounding 
locality. The modification application is suitable for approval subject to the imposition of 
appropriate conditions. 
 

10. Recommendation 
 
A. THAT the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority pursuant to Section 4.16 of the Environmental Planning and 
Assessment Act 1979, modify the development consent Determination No. 201700003 
dated to 13 October 2017 under Section 4.55 of the Environmental Planning and 
Assessment Act to carry out a number of design changes both internal and external 
including altering the commercial floor plate, waste rooms, car parking layout and 
number of  car spaces, relocate an OSD tank, increase the number of residential units 
from 46 to 47, alter balconies, reduce the width of the pedestrian entry to New 
Canterbury Road, delete a substation and replace vertical blades with operable 
screens subject to the conditions listed in Attachment A. 
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Attachment A - Recommended modified conditions of consent 
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Attachment B - Architectural Plans of proposed development 
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Attachment C - Determination No. 201700003 dated 13 October 2017 
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Attachment D - Approved Plans Determination No. 201700003 
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