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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201600025.03 
Address 20-22 George Street, MARRICKVILLE NSW 2204 
Proposal Application under Section 4.55 of the Environmental Planning 

and Assessment Act to modify Modified Determination No. 
201600025.02 dated 31 May 2018 by increasing the size of 
Apartment 14 on the fourth floor from a two bedroom to a three 
bedroom enlarging the apartment by 21 m2. 

Date of Lodgement 14 December 2018 
Applicant Liskowski Architects 
Owner Mr Ghazi Ajami and Mrs Mona Ajami 
Number of Submissions Two  
Reason for determination at 
Planning Panel 

SEPP 65 affected development 

Main Issues The key planning issues relate to bulk and scale and visual 
privacy 

Recommendation Approval 
Attachment A Recommended modified conditions of consent 
Attachment B Plans of proposed development 
Attachment C Consent Determination No. 201600025.02 
Attachment D Approved Plans Determination No. 201600025.02 
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1. Executive Summary 
 
This report concerns an application under Section 4.55(2) of the Environmental Planning and 
Assessment Act, 1979 to modify Modified Determination No. 201600025.02 dated 31 May 
2018 by increasing the size of Apartment 14 on the fourth floor from a two bedroom to a 
three bedroom enlarging the apartment by 21 m2. 
 
The application was notified in accordance with Council's notification policy and two 
submissions were received. 
 
The application is referred to the Inner West Local Planning Panel for determination because 
the development is subject to State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development (SEPP 65). 
 
It is considered the proposal is satisfactory having regard to the nine design quality 
principles of SEPP 65 and the objectives, design criteria and design guidelines of the 
Apartment Design Guide (ADG).   
 
The proposed modified development generally complies with the provisions of Marrickville 
Local Environmental Plan 2011 (MLEP 2011), except for a variation to the FSR development 
standard.  
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process and the proposal is considered acceptable. 
 
The application is recommended for approval.  
 

2. Proposal 
 
The modification application seeks approval to increase the size of Apartment 14 on the 
fourth floor from a two bedroom to a three bedroom enlarging the apartment by 21 m2. The 
side walls would be extended 2.4 m to the north to accommodate the additional floorspace 
within the footprint of the approved terrace. 
 

3. Site Description 
 
The Site is located on the northern side of George Street, Marrickville between Wardell Road 
and Livingstone Road. The Site is legally described as Lot 1 in Deposited Plan 1245801.  
 
The Site has an area of 1,172.4 m2, a frontage to George Street of 23.01 m and a maximum 
depth of 50.875 m. The Site contains a downward slope from George Street to the south 
(rear of the site) by approximately 2.7 m.  
 
The streetscape is characterised by a variety of residential built forms, including single and 
two storey dwelling houses and residential flat buildings (RFBs). The Site is adjoined by No. 
18 George Street to the west, which contains a two storey RFB and No. 24 George Street to 
the east, which contains a single storey dwelling house. The adjoining property to the north 
(rear) contains a 3 storey RFB at 27-29 Pile Street.  
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4. Background 
 
4(a) Site history 
 
The relevant development history of the subject site is summarised in Table 1.  
 
Table 1 – Summary of Development History 
 
Application Proposal Decision & 

Date 

Determination No. 
201600025 

To demolish the existing improvements and to 
construct a 4 storey RFB containing 14 
dwellings with basement car parking. 

Refused on 19 
September 
2016 

Determination No. 
201600025.01  

To demolish the existing improvements and 
construct a 4 storey RFB containing 14 
dwellings with basement car parking.  

(review application under Section 82A [now 
Section 8.2] of the Environmental Planning and 
Assessment Act 1979) 

Approved on 13 
February 2017 

Determination No. 
201600025.02 

To relocate the garbage room and waste chute, 
construct two riser shafts and the delete some 
north facing bedroom windows. 

Approved on 31 
May 2018 

 
4(b) Application history  
 
The relevant history of the subject application is summarised in Table 2.  
 
Table 2 – Summary of Application History 
 
Date Additional Information/Amended Plans  
29 January 
2019 

Council issued a letter to the Applicant requesting retention of the skillion 
roof form to ensure compliance with the 14 m building height 
development standard under MLEP 2011 and additional information in 
relation to RLs, dimensions, revised shadow diagrams and a Design 
Verification Statement. 

12 February 
2019 
 
 

The Applicant submitted amended plans showing a skillion roof form and 
demonstrating compliance with the 14 m height control and revised 
shadow diagrams and a Design Verification Statement. The assessment 
in this report is based on the amended plans. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55 of the Environmental Planning and Assessment Act 1979 (EP&A Act).  The assessment 
of the original DA under Section 4.15 of the EP&A Act remains relevant to this application. 
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5(a) Environmental Planning Instruments 
 
This modification application has been assessed against the relevant Environmental 
Planning Instruments listed below: 
 
 State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 

Development 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
SEPP 65 prescribes nine design quality principles to guide the design of residential 
apartment development and to assist in assessing such developments. The principles relate 
to key design issues, including context and neighbourhood character, built form and scale, 
density, sustainability, landscape, amenity, safety, housing diversity and social interaction 
and aesthetics.  
 
The proposed modifications do not alter the adequacy of the development having regard to 
the nine design quality principles. The modification application includes a Design Verification 
Statement in relation to the design quality principles. 
 
Apartment Design Guide 
 
The ADG contains objectives, design criteria and design guidelines for residential apartment 
development. In accordance with Clause 6A of the SEPP certain requirements contained 
within Marrickville Development Control Plan 2011 (MDCP 2011) do not apply. In this regard 
the objectives, design criteria and design guidelines set out in Parts 3 and 4 of the ADG 
prevail.  
 
The following provides further discussion of the relevant issues: 
 
(i) Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 
Building Height Habitable rooms and 

balconies 
Non-habitable rooms 

Up to 12 metres (4 storeys) 6 m 3 m 
Up to 25 metres (5-8 storeys) 9 m 4.5 m 
Over 25 metres (9+ storeys) 12 m 6 m 
 
Comment: 
 
The proposed modification would reduce the rear setback of the fourth floor by 2.4 m to 16 m 
(refer to Figure 1). The proposal exceeds the 6 m minimum setback requirement for a RFB 
up to four storeys under the ADG.  
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Figure 1 – Proposed rear building setback (fourth floor) 
 
(ii) Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
 Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

 A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment 
The proposed modification would not change the ability of >70% of apartments in the 
development to achieve two hours of direct sunlight to living rooms and private open spaces 
between 9:00 am and 3:00 pm on June 21. Apartment 14 would continue to receive 
adequate solar access through the north facing living room window. 
 
(iii) Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
 At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

 Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

16 m setback to rear 

Hatched area 
shows  

d
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Comment: 
 
The proposed modification would not alter the development’s compliance with the 
requirement of 60% of dwellings achieving natural cross ventilation. The proposed extension 
to Apartment 14 includes new windows at the side elevations to facilitate natural cross 
ventilation. 
 
(iv) Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Comment: 
 
The proposed modification would result in an internal area of 95.8 m2 for Apartment 14, 
which complies with the minimum internal area requirement for a 3 bedroom apartment. 
 
(v) Apartment Layout 
 
The ADG prescribes the following requirements for the internal apartment layout: 
 
 Every habitable room must have a window in an external wall with a total minimum 

glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

 Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
 In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
 Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
 Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
 Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

 The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: 
The proposed modification maintains a functional internal layout, which complies with the 
minimum area and dimensions for habitable space under the ADG. Apartment 14 would 
continue to achieve good internal amenity for the future occupants. 
 
(vi) Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
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Dwelling Type Minimum Area Minimum Depth 

Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 m 
2 Bedroom apartments 10m2 2 m 
3+ Bedroom apartments 12m2 2.4 m 
 
Comment: 
The proposed modification to Apartment 14 includes a balcony with a minimum depth of 3 m 
and an area of 33 m2, which complies with the requirements for a 3 bedroom apartment 
under the ADG.  
 
(vii) Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: 
 
The proposed modification includes internal storage area of 5.5 m3, which is at least 50% of 
the total storage required under the ADG. The balance of storage area would be provided in 
the basement. Apartment 14 would continue to have adequate internal storage in 
accordance with the ADG. 
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability 
Index: BASIX) 2004  
 
The development is classified as a Class 2 building under the National Construction Code 
(NCC) and is subject to the BASIX requirements. The modification application includes a 
revised BASIX Certificate prepared by GAT and Associates (Certificate No. 687947M_04). 
 
5(a)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The site is within the zoned R1 – General Residential and the proposed modified 
development is permissible with consent under Marrickville Local Environmental Plan 2011 
(MLEP 2011). 
 
This modification application was assessed against the following clauses of the MLEP 2011 
relevant to this application: 
 
(i) Building Height (Clause 4.3) 
 
A maximum building height of 14 m applies to the site under Clause 4.3 (2) of MLEP 2011. 
The proposed modified development (skillion roof extension) would have a maximum height 
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of 14 m, which complies with maximum building height development standard under MLEP 
2011. 
 
(ii) Floor Space Ratio (Clause 4.4) 
 
A maximum Floor Space Ratio (FSR) of 0.85:1 applies to the site under Clause 4.4(2B) of 
MLEP 2011. Based on the original survey indicating a site area of 1,147 m2 and a gross floor 
area (GFA) of 1054.39 m2, the approved development has an FSR of 0.92:1. 
 
The proposed modification would result in additional floorspace of 21 m2 equating to a total 
GFA of 1,075.39 m2. A recent site survey indicates an increase in the previously defined site 
area by 25.4 m2 to 1172.4 m2. Based on the new site area of 1172.4 m2 and a GFA of 
1,075.39 m2, the proposed modified development would have an FSR of 0.92:1. The 
proposal therefore exceeds the maximum FSR development standard by 78 m2 or 7.8%.  
 
The modification of a development consent which results in a new or modified variation to a 
development standard, does not require the submission of a written request for an exception 
to a development standard pursuant to clause 4.6 of MLEP 2011. However, Council is still 
required to conduct a merit assessment of any new breaches of a development standard.  
 
The Statement of Environment of Effects (SEE) submitted with the modification application 
justifies the proposed FSR on the basis that: 
 
 the development continues to meet the objectives of the R1 zone by providing housing 

appropriate to the character of the locality 
 there would be no change to the height of the development 
 it is consistent with the approved FSR as a result of the revised site area.  

 
Whilst it is acknowledged the proposed modification is consistent with the previously 
approved FSR, the proposed extension would increase the bulk of the building at the rear of 
the site. However, it is considered there would be no significant change to the overall bulk 
and scale of the development when viewed from the adjoining properties. Furthermore, the 
proposed modified development would not result in any unreasonable amenity impacts to 
the adjoining properties in terms of overshadowing or visual privacy (refer to Section 5(c) of 
this report). The additional floor area associated with the proposed modification would 
therefore achieve the objectives of the FSR development standard.  
 
Having regard to the above, it is considered that the modified development does not cause 
any additional amenity or visual impacts for adjoining properties or alter its streetscape 
presentation. 
 
Therefore, compliance with the maximum FSR development standard is considered to be 
unreasonable and unnecessary in the circumstances. The proposed modification involving a 
departure from the FSR development standard is supported. 
 
5(b) Draft Environmental Planning Instruments 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. 
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The amended provisions contained in the Draft LEP Amendment are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft LEP Amendment. 
 
5(c) Development Control Plans 
 
The proposed modification does not give rise to issues relating to the provisions of MDCP 
2011 that are not dealt with in other sections of this report, especially the assessment of the 
proposed modification under the ADG. The following matters are relevant to the proposed 
modification: 
 
(i) Overshadowing (Clause 2.7.3) 
 
Clause 2.7.3 requires direct solar access to windows of principal living areas and principal 
areas of open space of nearby residential accommodation not to be reduced to less than two 
hours between 9.00 am and 3.00 pm on 21 June. 
 
At 9:00 am the modified development would result in some minor additional shadow to the 
roof of the existing building on the adjoining property to the west at 18 George Street. At 
midday there would be some minor additional shadow falling to the street on George Street. 
At 3:00 pm the additional shadow affecting the adjoining property at 22 George Street is 
negligible. Given the north-south orientation of the site, the adjoining residential properties 
would continue to receive solar access in accordance with MDCP 2011. The modified 
development therefore would not result in any unreasonable overshadowing to the adjoining 
properties.  
 
(ii) Visual Privacy (Clause 2.6.3) 
 
Clause 2.6.3 establishes the privacy controls for new residential development. The enclosed 
extension to Apartment 14 would reduce the potential overlooking to the adjoining properties 
compared to the approved open balcony. The proposed modified development would not 
result in any additional privacy impacts beyond what has already been assessed and 
approved by Council.  
 
5(d) Section 4.55 of the Environmental Planning and Assessment Act 
 
Under Section 4.55 (2) of the Environmental Planning and Assessment Act, 1979, Council, 
when considering a request to modify a Determination must:  
a) Be satisfied that the development as modified is substantially the same development as 

the development for which consent was originally granted 
b) Consult with any relevant authority or approval body 
c) Notify the application in accordance with the regulations 
d) Consider any submissions made 
e) Take into consideration the matters referred to in Section 4.15 that are relevant to the 

development the subject of the modification application. 
 
The development being modified is substantially the same development as the development 
for which consent was originally granted.   No authorities or bodies were required to be 
consulted. The application was notified in accordance with the regulations and Council’s 
policy and two submissions were received.   
 
The heads of consideration under Section 4.15 of the Environmental Planning and 
Assessment Act, 1979, as are of relevance to the application, have been taken into 
consideration in the assessment of this application. 
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5(e) The Likely Impacts 
 
The assessment of the proposed modified development demonstrates that the proposal 
would have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
This site is considered suitable to accommodate the proposed modified development, and 
this has been demonstrated in the assessment of the application. 
 
5(g)  Any submissions 
 
The modification application was notified in accordance with Council’s notification policy for a 
period of 14 days to surrounding properties.  Two submissions were received in objection.  
The issues raised in the submissions are addressed in Table 1. 
 
Table 1: Summary of Submissions 
 
Issue raised Council’s Response 
The development already 
exceeds the maximum FSR 
and it should not be allowed 
to exceed further on the basis 
there is an error in the 
original documentation. 

The Applicant submitted a revised survey plan with the 
modification application confirming the site is larger than 
defined in the survey submitted with the original DA. It 
follows that the FSR of the approved development is 
therefore less than that approved under the original DA.  
In any event the residual impacts associated with the 
proposed modified development in terms of bulk and 
scale and amenity impacts to the adjoining properties 
have been assessed and deemed to be acceptable. 

Veracity of documentation 
submitted under the 
approved DA and the current 
modification application is 
questioned due to the revised 
site survey. 

The documentation submitted with the original 
application was deemed to be adequate to enable a 
proper assessment of the application. Likewise the 
documentation submitted with the current application is 
also adequate to enable a proper assessment of the 
proposed modified development.  

The rear elevation of the 
development is beyond the 
general building line of the 
neighbouring buildings. The 
proposed modification would 
exacerbate this situation and 
some consideration must be 
given to the impacts on the 
dwellings to each side and to 
the rear. 

The proposed building alignment at the fourth floor would 
be setback by 3.2 m to the floor below, resulting in an 
appropriate stepped transition to the built form at the rear 
of the site. The proposed modified development would 
not result in any significant adverse visual bulk when 
viewed in the context of the overall development. 

The windows in the side 
elevation would result in 
adverse privacy impacts to 
the adjoining properties. 

The proposal would not result in any additional privacy 
impacts beyond what has already been assessed and 
approved by Council. 

The roof line is not shown 
accurately on the drawings 
for the modification and 
extending it would exceed the 
limit.  

The originally lodged architectural plans show a flat roof 
form. Council subsequently requested the retention of 
the approved skillion roof to ensure the development 
followed the slope of the land and complied with the 14m 
height development standard. The amended architectural 
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plans submitted with the modification application include 
a skillion roof above the proposed extension, which now 
complies with the 14 m height development standard 
under MLEP 2011. 

Breach of DA conditions 
during construction works in 
terms of hours of operation 
and blocking of the road and 
footpath, noise impacts and 
illegal parking of construction 
vehicles. 

This is a compliance issue and is not a matter for 
consideration in the assessment of the modification 
application. 

The proposal would 
adversely affect light to the 
adjoining properties and 
capacity for drying clothes 
and for heating 

Given the north-south orientation of the site, the 
adjoining residential properties would continue to receive 
solar access in accordance with MDCP 2011. The 
modified development therefore would not result in any 
unreasonable overshadowing to the adjoining properties.  

The proposal would have an 
adverse impact within the 
streetscape. 

The proposed extension is located at the rear of the site 
and would not be visible from George Street. 

Insufficient parking to cater 
for the increased residential 
capacity  

The car parking rate for a three bedroom apartment is 
the same as a two bedroom apartment (1.2 spaces) 
under clause 2.10.5 of MDCP 2011. Therefore, the 
proposal would not generate any additional demand for 
parking in accordance with Council’s parking rates. 

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
Not applicable 
 
6(b) External 
 
Not Applicable. 
 

7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal.  
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The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. The proposed modifications result in one 
additional bedroom to Apartment 14.  As such, the section 94 contributions have been 
recalculated with condition 50 updated accordingly.   
 

8. Conclusion 
 
The proposed modification generally complies with the internal layout and design 
parameters contained in the ADG and MLEP 2011. The proposed modified development 
would not result in any significant impacts on the amenity of adjoining premises and the 
streetscape. The application is considered suitable for approval. 
 

9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council, as 
the consent authority pursuant to section 4.16 of the Environmental Planning and 
Assessment Act 1979, APPROVE the application under Section 4.55 of the 
Environmental Planning and Assessment Act 1979 to modify Modified Determination 
No. 201600025.02 dated 31 May 2018 to increase the size of Apartment 14 on the 
fourth floor from a two bedroom to a three bedroom enlarging the apartment by 21 m2 
at 20-22 George Street, Marrickville, subject to the conditions listed in Attachment A 
below. 
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Attachment A – Recommended modified conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Consent Determination No. 201600025.02 
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Attachment D – Approved Plans Determination No. 201600025.02 
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