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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2023/0555 
Address 102 Norton Street LEICHHARDT   
Proposal Alterations and additions to an existing commercial premises and 

provision of a three storey mixed use development comprising a 
ground floor café, co-living dwellings and basement parking. 

Date of Lodgement 19 July 2023 
Applicant Mr Joseph Panetta 
Owner 102 Norton Pty Ltd 
Number of Submissions 3 
Value of works $3,472,705.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% 

Main Issues • Non-compliances with development standards 
• Inadequate Clause 4.6 request 
• Site isolation 
• Visual bulk and scale 

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
Attachment D Conditions in the event of an approval 
Attachment E Architectural Excellence and Design Review Panel Minutes 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council to demolish part of the 
premises, carry out alterations and additions to an existing commercial premises to provide a 
three storey mixed use development comprising ground floor cafe, 20 co-living dwellings and 
one level of basement parking at No. 102 Norton Street, Leichhardt. 
 
The application was notified to surrounding properties and 3 submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Variation to Floor Space Ratio development standard under the Inner West Local 
Environmental Plan 2022; 

• Variation to several standards within the Housing SEPP (minimum lot size/solar access 
to communal living areas/building separation/insufficient communal living areas); 

• Site isolation of neighbouring lot as a result of proposal; 
• Tree removal works on neighbouring property without neighbouring consent; 
• Several non-compliances with the Leichhardt Development Control Plan 2013 (LDCP), 

namely: 
o Section 1.3 Alterations and Additions 
o Section C1.14 Tree Management 
o Section C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood 
o Section C3.1 Residential General Provisions 
o Section C3.2 Site Layout and Building Design 
o Section C3.3 Elevations and Materials  
o Section C3.8 Private Open Space 
o Section C3.9 Solar Access 
o Section C4.1 Objectives for Non-Residential Zone 
o Section C4.4 Elevations and Materials 
o Section C4.16 Mixed Use 

 
The non-compliances are not acceptable and therefore the application is recommended for 
approval.  
 
Despite Council’s requests for further information, the applicant has not responded to the 
following matters: 

• No detail has been provided to consider the potential isolation of No. 96 Norton Street 
as a result of the proposal. 

• No further design detail has been provided to demonstrate the proposed active street 
frontage, therefore the site is not suitable to receive the potential FSR bonus. The 
proposed development breaches the FSR standard and no Clause 4.6 request has 
been provided. 

• No Clause 4.6 request has been provided to address variations to Housing SEPP 
standards, including minimum communal living areas, building separation and solar 
access to communal areas. 

• The submitted Clause 4.6 request to vary the minimum lot size requirement under the 
Housing SEPP has not met the requirements of Clause 4.6, addressing the incorrect 
zone objectives. 

• Owner’s consent from No. 96 Norton Street has not been provided, despite the 
proposal seeking to remove five trees on that property. 
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• No amendments have been made to address the parking layout and ramp design. 
• No amended stormwater plans have been provided. 
• An acoustic report has not been submitted. 
• Further detail for the café has not been submitted. 
• Detail regarding compliance with waste requirements has not been provided. 

 
Having regard to the numerous non-compliances with the applicable planning controls and 
associated amenity impacts, the application is recommended for refusal.  
 
2. Proposal 
 
The proposed development application seeks development consent for significant demolition 
of the existing building and alternations and additions to provide a three storey mixed use 
development comprising a ground floor café, 20 co-living dwellings and one level of basement 
parking.  
 
Demolition Works: 

• Significant demolition of existing building, including rear sheds, roof form, internal 
layout. 

 
Basement Level: 

• Excavation; 
• Vehicle access from Norton Street by ramp; 
• Basement to include five car spaces, one of which is accessible parking, three 

motorcycle spaces, 12 bicycle spaces, waste room, bulky waste room, stair and lift 
access to upper levels. 

 
Ground Floor: 

• Extension to existing building; 
• Removal of internal walls, proposed café with kitchen extension above driveway; 
• Four rooms (two accessible rooms), each with a bathroom, kitchen facilities and deck 

area; 
• Common room with WC and kitchen/laundry; 
• Common outdoor area and landscaping at rear; 
• Stairs and lift. 

 
First Floor: 

• Eight rooms, each with bathroom and kitchen facilities; 
• Stairs and lift. 

 
Second Floor: 

• Eight rooms, each with bathroom and kitchen facilities; 
• Skylights above rooms 17-20; 
• Stairs and lift. 

 
3. Site Description 
 
The subject site is located on the western side of Norton Street, between Marion Street and 
Parramatta Road. The site is generally rectangular shaped with a total area of 442.6sqm and 
is legally described as Lot 1 in DP 227768. 
 
The site has a frontage to Norton Street of 14.81 metres and a lot depth of 30.48 metres.   
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The site supports a single storey detached building. Although the building has been altered, 
various original elements remain (gable roof form, bullnose roof, chimney etc). The site has a 
large shed at the rear, with a covered at-grade parking area at the northern side. The adjoining 
properties support one and two storey commercial buildings (Norton Street), with one and two 
storey dwellings to the rear (Renwick Street). 
 
The subject site is not listed as a heritage item, nor is the property located within a 
conservation area. The property is partially identified as a flood prone land. 
 
There are a number of mature trees along the southern side boundary of the site (between 
the site and No. 96 Norton Street) and at the western rear boundary. 

  
Zoning Context Map 
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Photo 1: The site, as viewed from Norton Street 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & Date 
PDA/2022/0276 Alterations and additions to an existing 

commercial premises and provision a 3-
storey mixed use development comprising 
of a ground floor café and 22 boarding 
rooms over 1 level of basement parking. 

02/03/2023 

 
The applicant received Pre-DA advice prior to DA submission, for a similar proposal to this 
application. Several issues were raised as requiring attention prior to DA submission, 
including, but not limited to, demonstrating an active street frontage; compliance with the 
Housing SEPP and the ADG. The application has been slightly amended (namely reduction 
of total rooms by 2 and re-characterisation of the development as ‘co-living housing’ instead 
of boarding house), although the DA has not addressed all the issues raised in 
PDA/2022/0276. 
 
Surrounding properties 
 

No. 95 Renwick Street 
Application Proposal Decision & Date 

DA/2022/0122 Alterations and additions to existing rear 
studio and new front fence. 

Approved 
27/09/2022 

 
No. 96 Norton Street 
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Application Proposal Decision & Date 
D/2005/411 Use of the premises as a Pathology 

collection and processing and associated 
fitout and signage. 

Approved 
28/04/2005 

 
No. 106 Norton Street 

Application Proposal Decision & Date 
D/2013/260 Alterations and additions to existing 2 storey 

building, site remediation, and change of 
use to a centre based child care facility for 
90 child places. 

Approved 
08/10/2013 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  
22/08/2023 Application was discussed at the Inner West Council Architectural Excellence 

Design Review Panel (AEDRP). 
12/12/2023 An RFI letter was issued to the applicant, seeking significant design 

amendments likely requiring withdrawal and resubmission once addressed. 
The matters within the letter included: 

• Site isolation. 
• Permissibility of variations to standards under the Housing SEPP. 
• Owner’s consent from No. 96 Norton Street required, as proposal 

seeks removal of several trees on that property 
• No response to AEDRP matters. 
• Traffic report to be amended to address parking requirements and 

ramp design. 
• Amended stormwater plans to address various requirements. 
• Acoustic report required to be submitted. 
• Inadequate detail for café. 
• Inadequate information regarding commercial and residential waste. 
• Unacceptable tree impacts, particularly as a result of the extent of the 

basement excavation. Inadequate deep soil areas/tree planting to 
meet canopy coverage targets. 

 
A response to this letter was due on 02/01/2024. 

 
At the time of writing this report, no response has been received to the RFI letter. The 
application has been assessed on the basis of available information. 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Housing) 2021 
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• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
• Inner West Local Environmental Plan (IWLEP) 2022 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
A preliminary site investigation was submitted with the application which demonstrates no 
known sources for contamination and that the site is suitable for the proposed use. 
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004 

 
The applicant has included a BASIX Certificate as part of the lodgment of the application 
(lodged within 3 months of the date of the lodgment of this application) in compliance with the 
EPA Regulation 2021.  

 
5(a)(iii) State Environmental Planning Policy (Housing) 2021 

 

Chapter 3 Diverse housing, Part 3 Co-living housing  
 
The proposal is for a mixed-use development comprising co-living housing and a café. As 
such, the proposed co-living housing components of the development are permissible subject 
to the consent authority being satisfied that the both the site and design are suitable in 
accordance with the SEPP and that the development meets the relevant development 
standards under Chapter 3 Part 3 of the SEPP.  
 
The following provides an assessment of the relevant sections and considerations: 
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State Environmental Planning Policy (Housing) 2021 
Chapter 3 Diverse Housing – Part 3 Co-Living Housing 

Section Planning Assessment Compliance 
Yes/No 

67 Co-living housing may be carried out on certain land with consent 
Development for the purposes of co-living 
housing may be carried out with consent on 
land in a zone in which development for the 
purposes of co-living housing, residential flat 
buildings or shop top housing is permitted 
under another environmental planning 
instrument. 

Pursuant to Inner West Local 
Environmental Plan 2022 (IWLEP 
2022) the site is in Zone E1 Local 
Centre. 
 
Co-living housing is permissible with 
consent. 

Yes 

  68 Non-discretionary development standards – the Act, s4.15 
(1)  The object of this section is to identify 
development standards for particular 
matters relating to development for the 
purposes of co-living housing that, if 
complied with, prevent the consent authority 
from requiring more onerous standards for 
the matters. 

Noted NA 

(2)  The following are non-discretionary 
development standards in relation to 
development for the purposes of co-living 
housing— 
(a)  for development in a zone in which 
residential flat buildings are permitted—a 
floor space ratio that is not more than—
(i)  the maximum permissible floor space 
ratio for residential accommodation on the 
land, and 
(ii)  an additional 10% of the maximum 
permissible floor space ratio if the 
additional floor space is used only for the 
purposes of co-living housing, 
 

Residential flat buildings are not 
permitted in the E1 Local Centre 
zone pursuant to the IWLEP.  

Therefore, this clause does not 
apply. 

N/A 

(c)  for co-living housing containing more 
than 6 private rooms— 
(i)  a total of at least 30m2 of communal 
living area plus at least a further 2m2 for 
each private room in excess of 6 private 
rooms, and 
(ii)  minimum dimensions of 3m for each 
communal living area, 

The proposal requires 58sqm of 
communal living area.  

The proposed design includes 
55.5sqm of communal living area, 
which does not comply. 

No – see 
below 

(d)  communal open spaces— 
(i)  with a total area of at least 20% of the 
site area, and 
(ii)  each with minimum dimensions of 3m, 
 

Requires 88.52sqm. 

Provides 89.4sqm. 

Yes 

(e)  unless a relevant planning instrument 
specifies a lower number— 
(i)  for development on land in an 
accessible area—0.2 parking spaces for 
each private room, or 
(ii)  otherwise—0.5 parking spaces for each 
private room, 
 

(e)(i) applies and requires 4 car 
parking spaces. 

Proposal includes 4 spaces, plus 1 
accessible space. 

Yes 

(f)  for development on land in Zone R2 
Low Density Residential or Zone R3 
Medium Density Residential—the minimum 
landscaping requirements for multi dwelling 

The subject site is zoned E1 Local 
Centre, therefore (f) and (g) do not 
apply. 

N/A 
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housing under a relevant planning 
instrument, 
(g)  for development on land in Zone R4 
High Density Residential—the minimum 
landscaping requirements for residential flat 
buildings under a relevant planning 
instrument. 
 

69 Standards for co-living housing 
(1)  Development consent must not be 
granted for development for the purposes 
of co-living housing unless the consent 
authority is satisfied that— 
(a)  each private room has a floor area, 
excluding an area, if any, used for the 
purposes of private kitchen or bathroom 
facilities, that is not more than 25m2 and not 
less than— 
(i)  for a private room intended to be used 
by a single occupant—12m2, or 
(ii)  otherwise—16m2, and 

Each room has a floor area 
(excluding areas for bathroom 
facilities or private kitchen) of 
between 12sqm and 13.3sqm. 

Yes 

(b)  the minimum lot size for the co-living 
housing is not less than— 
(i)  for development on land in Zone R2 
Low Density Residential—600m2, or 
(ii)  for development on other land—800m2, 
and 

The minimum lot size of 800sqm 
applies given the E1 zoning. The 
proposed development has a lot 
area of 442.6sqm which does not 
comply with the 800sqm 
development standard. 
 
The applicant has submitted a 
Clause 4.6 request to vary this 
standard. 

No - see 
below 

(c)  for development on land in Zone R2 
Low Density Residential or an equivalent 
land use zone, the co-living housing— 
(i)  will not contain more than 12 private 
rooms, and 
(ii)  will be in an accessible area, and 

The site is zoned E1 Local Centre, 
therefore (c) does not apply. 

N/A 

(d)  the co-living housing will contain an 
appropriate workspace for the manager, 
either within the communal living area or in 
a separate space, and 

Managers space provided within 
Disabled Room 01. 

Yes 

(e)  for co-living housing on land in a 
business zone—no part of the ground floor 
of the co-living housing that fronts a street 
will be used for residential purposes unless 
another environmental planning instrument 
permits the use, and 
 

Proposed ground floor elements 
fronting Norton Street comprise a 
café, which is not a residential use. 

Yes 

(2)  Development consent must not be 
granted for development for the purposes 
of co-living housing unless the consent 
authority considers whether— 
(a)  the front, side and rear setbacks for the 
co-living housing are not less than— 
(i)  for development on land in Zone R2 
Low Density Residential or Zone R3 
Medium Density Residential—the minimum 
setback requirements for multi dwelling 
housing under a relevant planning 
instrument, or 

The site is zoned E1 Local Centre, 
therefore (a) and (b) does not apply. 

N/A 
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(ii)  for development on land in Zone R4 
High Density Residential—the minimum 
setback requirements for residential flat 
buildings under a relevant planning 
instrument, and 
 
(b)  if the co-living housing has at least 3 
storeys—the building will comply with the 
minimum building separation distances 
specified in the Apartment Design Guide, 
and 

Minimum separation distances of 
6m (habitable rooms and balconies) 
and 3m (non-habitable rooms) 
apply. The proposal does not 
comply with these requirements. 

No – see 
below 

(c)  at least 3 hours of direct solar access 
will be provided between 9am and 3pm at 
mid-winter in at least 1 communal living 
area, and 
 

Insufficient information submitted, 
therefore unable to consider if the 
proposal complies. 

From submitted shadow diagrams, 
compliant solar access is not 
demonstrated. 

No – see 
below 

(f)  the design of the building will be 
compatible with— 
(i)  the desirable elements of the character 
of the local area, or 
(ii)  for precincts undergoing transition—the 
desired future character of the precinct. 
 

The proposed design is generally 
compatible with desirable elements 
of the character of the local area. 

Yes 

70 No subdivision 
Development consent must not be granted 
for the subdivision of co-living housing into 
separate lots. 

No subdivision is proposed Yes 

 
As indicated above, the proposed development results in variations to the following standards: 

• Minimum communal living areas; 
• Insufficient building separation; 
• Insufficient solar access to communal living area. 

 
The applicant has not submitted a Clause 4.6 request to address the abovementioned 
variations. 
 
Therefore, in accordance with Section 4.6(3) of the IWLEP, the applicant has not 
demonstrated compliance with the abovementioned development standards is unreasonable 
/ unnecessary in the circumstances of the case, nor has the applicant demonstrated that there 
are sufficient environmental planning grounds to justify contravening the development 
standards. 
 
Council is without power to endorse any variation in this instance and this forms a 
recommended reason for refusal. 
 
Minimum lot size – co-living housing 
 
The proposal also seeks to vary Section 69(b)(ii), in relation to the minimum lot size for co-
living housing. The site is subject to a minimum lot size standard of 800sqm for the proposed 
use, while the site is 442.6sqm in area. Therefore, the applicant seeks a variation of 357.4sqm 
or 44.68%.  
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In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council to justify the proposed contravention of the 
development standard. 
 
Whether compliance with the development standard is unreasonable or unnecessary 
 
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the minimum lot size standard 
are achieved notwithstanding the numeric non-compliance.  
 
As there are no objectives within the relevant section of the Housing SEPP, the applicant has 
instead relied upon select principles of the Housing SEPP. To ensure comprehensive 
assessment of the variation, each principle will now be considered. 
 
The first principle is “enabling the development of diverse housing types, including purpose-
built rental housing”. The written request has not addressed this principle, which applies given 
the proposed development type. The proposal will contribute to the development of diverse 
housing types, namely smaller dwelling sizes as within the co-living housing component. 
Accordingly, the breach is consistent with the first principle. 
 
The second principle is “encouraging the development of housing that will meet the needs 
of more vulnerable members of the community, including very low to moderate income 
households, seniors and people with a disability”. The written request has not addressed this 
objective, which applies to the proposal given the nature of the proposed building. The 
proposed use will meet the needs of more vulnerable members of the community, as a smaller 
dwelling option. The building does contain disabled rooms at the ground floor and has 
appropriate access arrangements, however the proposal has not stipulated rent capping that 
would enable the more vulnerable in the community to benefit from the site. Accordingly, the 
breach is inconsistent with the second principle. 
 
The third principle is “ensuring new housing development provides residents with a 
reasonable level of amenity”. The written request states the proposal aligns with this principle, 
though provides no discussion to demonstrate this. Given the insufficient lot dimensions, the 
proposed communal living areas will not receive compliant solar access and therefore the 
development does not provide reasonable levels of amenity for residents. Accordingly, the 
breach is inconsistent with the third principle. 
 
The fourth principle is “promoting the planning and delivery of housing in locations where it 
will make good use of existing and planned infrastructure and services”. The written request 
states that co-living housing is best suited to commercial centres where access to regular 
public transport and other essential services is readily available. In this case, the site is well 
located for the proposed use and the breach is consistent with the fourth principle. 
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The fifth principle is “minimising adverse climate and environmental impacts of new housing 
development”. The written request has not addressed this principle, which applies to new 
housing development, such as the proposal. Though the application is accompanied by a 
BASIX Certificate, the proposal seeks removal of 25 trees, an adverse environmental impact 
linked to the insufficient lot size. Accordingly, the breach is not consistent with the fifth 
principle. 
 
The sixth principle is “reinforcing the importance of designing housing in a way that reflects 
and enhances its locality”. The written request states the proposal aligns with this principle, 
though provides no discussion to demonstrate this. Having regard to the feedback provided 
by the AEDRP, Council is not satisfied that the submitted design will provide housing that 
reflects and enhances its locality. Accordingly, the breach is not consistent with the sixth 
principle. 
 
The seventh principle is “supporting short-term rental accommodation as a home-sharing 
activity and contributor to local economies, while managing the social and environmental 
impacts from this use”. The written request has not addressed this principle, which may be 
considered to apply to the proposal given the nature of the proposed use. Although the 
proposal may meet the first component of the principle, the development will not manage the 
social and environmental impacts from the use on surrounding properties, as a result of the 
lot size variation. Accordingly, the breach is not consistent with the seventh principle. 
 
The eighth principle is “mitigating the loss of existing affordable rental housing”. The written 
request does not address this principle, although the proposal will replace a non-residential 
use with a part residential use, therefore this principle does not apply. 
 
As the proposal is not consistent with the principles of the Housing SEPP, compliance is not 
considered unreasonable and unnecessary in this instance. 
 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard 
 
Pursuant to Clause 4.6(3)(b), the Applicant advances nine environmental planning grounds to 
justify contravening the minimum lot size standard. Each will be dealt with in turn: 
 
Ground 1 – Surrounding lot sizes are typically between 200sqm and 400sqm, which would 
limit the application of co-living housing in the area, while the subject lot is one of the larger 
remnants in the locality so it is therefore suitable to accommodate the use. Although it is noted 
that the subject lot is larger than the adjoining lot at No. 96 Norton Street, when compared to 
the prevailing cadastral boundaries, the lot is not considered a ‘larger remnant lot’ on this part 
of Norton Street. In any event, should the proposed use be approved on this lot, this would 
create an isolated lot at No. 96 Norton Street while contributing to unacceptable amenity 
outcomes due to the insufficient lot size. This ground is not accepted. 
 
Ground 2 – The site is large enough to accommodate co-living housing, which is 
demonstrated in compliance with the development standards under the Housing SEPP, 
consistency with the E2 Commercial Centre objectives and controls and objectives under the 
LDCP.  As indicated elsewhere in this assessment, the proposed development involves 
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several variations to relevant standards under the Housing SEPP, IWLEP and LDCP. Several 
of these non-compliances are a function of the insufficient lot size, therefore this ground is not 
accepted. 
 
Ground 3 – The proposal represents the orderly and economic use of the land, serving the 
needs of the local community. This ground is not accepted given the proposal affords poor 
amenity and isolates the adjoining site from reaching its development potential as a result of 
this proposal.  
 
Ground 4 – The proposed co-living housing is delivered as anticipated under the Housing 
SEPP, complying with required facility requirements. This ground is not accepted because the 
submitted design results in several non-compliances to the Housing SEPP (insufficient 
communal living areas, insufficient solar access to communal areas), which are a function of 
the lot size variation.  
 
Grounds 5 and 6 – The development complies with Clause 69(1)(e) where the portions of the 
ground floor fronting a street are to comprise non-residential areas// The proposal complies 
with the requirements of Clause 69(f), in relation to the desired future character. These 
constitute separate standards under the Housing SEPP. Compliance with these standards is 
a separate precondition which is not a relevant consideration as an environmental planning 
ground. In any event, the submitted design does not demonstrate an active street frontage for 
this component of the development. This ground is not accepted. 
 
Ground 7 – Mixed land use comprising co-living housing is consistent with the E2 zone 
objectives. This ground is not accepted, given the site is not zoned E2 Commercial Centre, 
rather is zoned E1 Local Centre.  
 
Ground 8 – Retention of the existing lot size and the scale of the development is consistent 
with the prevailing built form and streetscape – a larger site would lead to a greater built form 
which could erode the narrow grain subdivision character. The above statement is correct by 
inferring that a compliant lot would result in a scale which is wider than the prevailing 
subdivision pattern on Norton Street. However, amalgamation of the site and the adjoining 
property (No. 96 Norton Street) would remain compatible with the prevailing subdivision 
pattern on Norton Street. In addition, extension of the site to amalgamate with properties to 
Renwick Street may have enabled compliance and retained the ‘narrow grain subdivision 
character’. This ground is not accepted as it has been inadequately detailed. 
 
Ground 9 - The proposal achieves Objects 1.3(a)-(h) of the EP&A Act, for reasons including 
the lack of adverse environmental impacts on neighbouring properties and providing an active 
street frontage. Several of the reasons forwarded by the applicant are not accepted, 
particularly given the extent of amenity impacts arising from the proposed development.  This 
ground is not accepted. 
 
Cumulatively, ground 3 is inadequate to be considered sufficient environmental planning 
grounds to justify contravening the development standard. The requirements of Section 
4.6(3)(b) are therefore not met. 
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Whether the proposed development meets the objectives of the development standard, 
and of the zone  
 
The written submission addresses the E2 zone objectives, which do not apply to the proposed 
development. Council is not satisfied that the development is consistent with the objectives of 
the E1 zone, namely: 

 
• To enable residential development that contributes to a vibrant and active local centre 

and is consistent with the Council’s strategic planning for residential development in 
the area. 

• To encourage business, retail, community and other non-residential land uses on the 
ground floor of buildings. 

• To ensure that new development provides diverse and active street frontages to attract 
pedestrian traffic and to contribute to vibrant, diverse and functional streets and public 
spaces. 

• To enhance the unique sense of place offered by Inner West local centres by ensuring 
buildings display architectural and urban design quality and contributes to the desired 
character and cultural heritage of the locality. 

 
Council does not accept the Applicant’s submissions in the written request that the relevant 
zone objectives are met. The variation will result in an isolated lot at No. 96 Norton Street and 
create an over-scaled development without adequate communal areas given the insufficient 
lot size. As indicated above, Council is also not satisfied that the development meets the 
principles of the Housing SEPP. As the proposal is inconsistent with both the objectives of the 
zone and the standard, it is not considered in the public interest. 
 
For the reasons outlined above, it is recommended the section 4.6 exception be rejected. This 
matter has been included as a recommended reason for refusal. 
 
Chapter 4 Design of residential apartment development 
 
Section 144(2) of Chapter 4 of the Housing SEPP states the chapter applies to: 
 
(c)  mixed use development with a residential accommodation component that does not include 

boarding houses or co-living housing, unless a local environmental plan provides that mixed use 
development including boarding houses or co-living housing is residential apartment development 
for this chapter. 

 
As the IWLEP 2022 does not state otherwise, Chapter 4 of the Housing SEPP does not apply 
(formerly SEPP 65 –Design Quality of Residential Flat Development). 
 
5(a)(iv) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 

 
Chapter 2 Vegetation in non-rural areas  
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
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The application seeks the removal of vegetation from within the site and on No. 96 Norton 
Street. Owner’s consent has not been provided from No. 96 Norton Street. The application 
was referred to Council’s Urban Forest Officer whose comments are summarised as follows: 

The Arborist has failed to calculate the Tree Protection Zones (TPZ) and Structural 
Root Zones (SRZ) of all trees within the property.  There are no species within the site 
declared as noxious weeds under the NSW Biosecurity Act 2015.   Subsequently the 
Landscape Significance of several trees allocated a Nil Landscape Significance rating 
under Section B7 of the Arborist report is misleading. 
 
There are discrepancies between the Architectural Plans, Statement of Environmental 
Effects and the Arboricultural Impact Assessment Report. The Architectural and 
Landscape Plans have failed to adequately plot the location of all the trees within the 
property.   
 
The Arborist claimed Trees 6 – 10 are offset ~1.5m to the existing structure and are 
exempt.   However, Control 6.5 of the Tree Management DCP 2023 allows the removal 
of a tree, including a prescribed tree, located within 1 metre of the wall of a residential 
dwelling located on the same lot. The 1 metre distance is measured from the centre of 
the tree at breast height (DBH 1.4m) to the wall of the residential dwelling.  Given the 
~1.5m offset Trees 6 – 10 are protected under the provisions of the Tree Management 
DCP 2023.   
 
It is noted Tree 11 is dead and Trees 12 – 14 exhibit poor condition and vitality, these 
trees in addition to Tree 4 are of low retention value.  The Urban Tree Management 
Team raises no objections to the removal of Trees 4, 11 – 14. 
 
The trees on the western boundary are shown to be retained in the Architectural and 
Landscape Plans.  The proposed excavation for the basement carparking is offset 
~0.8m to the western boundary and is a major TPZ/SRZ encroachment to Trees 15 – 
24, their stability is compromised under the design. 
Trees 1 and 2 are street trees identified as a Pyrus ussuriensis (Manchurian pear) 
and Tristaniopsis laurina (Water Gum).  They shall be retained and protected. 
 
A canopy target of 25% is required for areas zoned B2 Local Centres. 
 
The application is not supported by the Urban Forest Team as the proposal fails to 
provide deep soil planting to retain or accommodate new trees or provide a 25% 
canopy cover across the site. 

 
Overall, the proposal is considered unacceptable with regard to the SEPP and LDCP 2013 
Section C1.14.  This matter has been included as a recommended reason for refusal. 
 
Chapter 6 Water Catchments 
 
The subject site is located within the Sydney Harbour Catchment. Section 6.6 under Part 6.2 
of the SEPP provides matters for consideration which apply to the subject development 
proposal. The proposal is acceptable in relation to these matters.  
 
5(a)(v) Inner West Local Environmental Plan 2022 (IWLEP 2022)  

 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
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• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.7 – Demolition requires development consent  
• Section 4.4 – Floor space ratio 
• Section 4.4A – Exception to maximum floor space ratio for active street frontages 
• Section 4.5 – Calculation of floor space ratio and site area 
• Section 4.6 – Exceptions to development standards 
• Section 5.21 – Flood planning 
• Section 6.1 – Acid sulfate soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater management 
• Section 6.8 – Development in areas subject to aircraft noise 
• Section 6.13 – Residential accommodation in business zones 

 
Section 1.2 Aims of the Plan 
 
The proposed development is inconsistent with the following aims of the IWLEP: 

 
(b)  to conserve and maintain the natural, built and cultural heritage of Inner West, 
(g)  to create a high quality urban place through the application of design excellence in all 
elements of the built environment and public domain, 
(h)  to prevent adverse social, economic and environmental impacts on the local character of 
Inner West, 
(i) to prevent adverse social, economic and environmental impacts, including cumulative 

impacts. 
 
The proposed development will not create a high-quality urban place, particularly given the 
scale and design of the proposed additions compared to the retained building elements and 
the lack of a cohesive relationship with the existing façade and built form. Then relationship 
between the old and new components of the development are at odds with each other as the 
additions overwhelm the existing building by way of inadequate setback, proposed building 
proportions, materiality as well as articulation and fenestration. The proposal appears as 2 
separate built forms combined together with no cohesive relationship. This is turn adversely 
impacts upon the overall streetscape character. This position was mirrored by Council’s 
Architectural Excellence Design Review Panel (AEDRP), who noted the additions to be 
‘largely out-of-character’, instead recommending a significant redesign of the proposal 
including demolition of the existing structures and the provision of an entirely new scheme.  
 
The AEDRP also raised concerns over adverse impacts on neighbouring properties arising 
from the isolation of No. 96 Norton Street. No detail has been provided from the applicant in 
relation to this matter. 
 
Having regard to the above, the proposal fails to comply with the aims of the plan with specific 
regard to 1.2(b), (g), and (h).  
 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned E1 Local Centre under the IWLEP. The IWLEP defines the development as 
‘mixed use development’, comprising ‘co-living housing’ and a ‘café’, as defined below: 
 
co-living housing means a building or place that— 
(a) has at least 6 private rooms, some or all of which may have private kitchen and bathroom facilities, 

and 
(b) provides occupants with a principal place of residence for at least 3 months, and 
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(c) has shared facilities, such as a communal living room, bathroom, kitchen or laundry, maintained by 
a managing agent, who provides management services 24 hours a day, 

but does not include backpackers’ accommodation, a boarding house, a group home, hotel or motel 
accommodation, seniors housing or a serviced apartment. 
 
restaurant or cafe means a building or place the principal purpose of which is the preparation and 
serving, on a retail basis, of food and drink to people for consumption on the premises, whether or not 
liquor, take away meals and drinks or entertainment are also provided, but does not include the 
preparation and serving of food and drink to people that occurs as part of— 
(a) an artisan food and drink industry, or 
(b) farm gate premises. 

 
Co-living housing (‘residential accommodation’) is prohibited within the E1 zone. 
Notwithstanding this, Section 67 of Part 3 of the Housing SEPP permits co-living housing in 
the zone.  
 
A café, which is a type of food and drink premises (commercial premises) is permissible with 
consent within the zone. 
 
Notwithstanding the permissibility of the proposed uses, the development is not consistent 
with the objectives of the E1 zone, particularly the following: 
 

• To ensure that new development provides diverse and active street frontages to attract 
pedestrian traffic and to contribute to vibrant, diverse and functional streets and public spaces. 

• To enhance the unique sense of place offered by Inner West local centres by ensuring buildings 
display architectural and urban design quality and contributes to the desired character and 
cultural heritage of the locality. 

 
Overvall, the proposal is of a poor design quality, would result in a compromised streetscape 
outcome and is contrary to the desired future character of the locality. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Non 

compliance 
Complies 

Floor Space Ratio* 
Maximum permissible:  1:1 or 442.6 sqm 

1.22:1 or 
543.4sqm 

100.8sqm 
or 22.7% 

No 

 
*The applicant has sought to rely upon the FSR bonus under Section 4.4A of the IWLEP, 
which would enable a maximum FSR of 1.5:1 on the site subject to the consent authority being 
satisfied that the building: 
 
(a) will have an active street frontage, and 
(b) is mixed use development that includes residential accommodation, and 
(c) is compatible with the desired character of the area in relation to its bulk, form, uses and scale. 
 
Council is not satisfied that the submitted plans demonstrate an active street frontage, given 
the lack of detail relating to the café component of the site, including its operational plausibility.  
Furthermore it is considered that the architectural expression of the building is poor, and the 
proposal to retain the existing building and propose additions which are at odds in bulk, scale 
setbacks and design with the existing structure will result in a poor streetscape outcome. 
Having regard to the above the proposal is considered incompatible with the desired character 
of the area. 
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This was raised in the RFI letter issued to the applicant. As there has been no further 
information provided to demonstrate the application meets the requirements of Section 4.4A, 
the FSR bonus does not apply and the applicant seeks a variation to Section 4.4 of the IWLEP. 
This is detailed below. 
 
Section 4.6 Exceptions to Development Standards  
 
As outlined in table above, the proposal results in a breach of the FSR development standard 
under Section 4.4 of the IWLEP 2022 by 22.7% (100.8sqm). The applicant has sought to rely 
upon the bonus FSR for active street frontages under Section 4.4A of the IWLEP, though has 
not satisfactorily demonstrated an active street frontage. No Clause 4.6 Request has been 
submitted. 
 
Therefore, the applicant has not demonstrated compliance with the FSR development 
standards is unreasonable / unnecessary in the circumstances of the case, nor has the 
applicant demonstrated that there are sufficient environmental planning grounds to justify 
contravening the development standards. 
 
Council is without power to endorse any variation in this instance and this forms a 
recommended reason for refusal. 
 
Section 5.21 Flooding 
 
The subject site is identified as part flood prone in Council’s flood mapping. In accordance with 
Section 5.21 of the IWLEP, the consent authority must be satisfied on several matters, 
including: 
 

(2)   Development consent must not be granted to development on land the consent authority 
considers to be within the flood planning area unless the consent authority is satisfied the 
development— 

(a) is compatible with the flood function and behaviour on the land, and 
(b) will not adversely affect flood behaviour in a way that results in detrimental increases in the 

potential flood affectation of other development or properties, and 
(c) will not adversely affect the safe occupation and efficient evacuation of people or exceed the 

capacity of existing evacuation routes for the surrounding area in the event of a flood, and 
(d) incorporates appropriate measures to manage risk to life in the event of a flood, and 
(e) will not adversely affect the environment or cause avoidable erosion, siltation, destruction of 

riparian vegetation or a reduction in the stability of river banks or watercourses. 
The applicant has not provided any information relating to the potential flooding impacts of the 
proposed development. Council is not satisfied on the basis of available information that the 
proposed development will meet the requirements of Section 5.21(2) of the IWLEP. This 
matter forms a recommended reason for refusal. 
 
Section 6.13 Residential accommodation in Zones E1, E2 and MU1 
 
The subject site is zoned E1 Local Centre, therefore this Section applies. 6.13(3) specifies the 
following; 
 
(3)   Development consent must not be granted to development for the purposes of residential 

accommodation on land to which this clause applies unless the consent authority is satisfied 
the building— 
(a)  is mixed use development, and 

(b)  will have an active street frontage, and 
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(c)  is compatible with the desired character of the area in relation to its bulk, form, uses and 
scale. 

 
Whilst the proposal satisfies the requirement of providing a mixed-use development, it 
acknowledged that the design does result in a conflict between the commercial use and 
residential use.  The ramp along the southern boundary serves as an entry to the residential 
component of the building, however the garbage store (which appears undersized for a café) 
is located at the end of that same pedestrian ramp. As such the only route for garbage storage 
for the café is via the pedestrian ramp to the residential component of the building which is a 
poor amenity outcome.  
 
Similarly, whilst the proposal seeks the provision of a café at the front of the site, the layout is 
awkwardly shaped, and it is unclear whether such a use is viable. 
 
Whilst there is no objection to the use of the development as a cafe and co-living, the 
architectural design fails to meet the requirements of 6.13(3)(c) as the proposal is not 
compatible with the desired character of the area. The proposed additions overwhelm the 
existing building which is proposed to be partially retained with the scale of the additions at 
odds with the existing building resulting in a poor streetscape outcome.  
 
Having regard to the above the proposal fails to adequately satisfy all of the requirements of 
Section 6.13(3) of IWLEP 2022. 
 
5(b) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
  
Part C  
C1.0 General Provisions No (proposal is contrary 

to Objectives 5 and 6) 
C1.1 Site and Context Analysis No (proposal is contrary 

to Objective 1b and d) 
C1.2 Demolition Yes 
C1.3 Alterations and additions No – see discussion 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.14 Tree Management No – see discussion 
  
Part C: Place – Section 2 Urban Character  
C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood 
C2.2.3.5(a) Entrata Sub Area 

No – see discussion 
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Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – see discussion 
C3.2 Site Layout and Building Design  No – see discussion 
C3.3 Elevation and Materials  No – see discussion 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  No – see discussion 
C3.9 Solar Access  No – see discussion 
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes 
C3.14 Adaptable Housing  Yes 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones No – see discussion 
C4.2 Site Layout and Building Design Yes 
C4.3 Ecologically Sustainable Development Yes 
C4.4 Elevation and Materials No – see discussion 
C4.6 Shopfronts Yes 
C4.15 Mixed Use No – see discussion 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.5 Mixed Use Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.3 Stormwater Drainage Concept Plan  No (The submitted 

stormwater drainage 
plans do not meet the 
requirements of this 

section. Amendments 
were requested during 
assessment, though no 
response was received) 

E1.1.4 Flood Risk Management Report  No (site is partially flood 
prone, though no flood 

report has been provided 
to address the 

requirements of this Part) 
E1.2 Water Management   
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  No (The submitted OSD 

design did not satisfy the 
requirements of this 
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section and no response 
was received to the 

request for amendments) 
E1.2.5 Water Disposal  Yes 
E1.3 Hazard Management   
E1.3.1 Flood Risk Management  No (site is partially flood 

prone, though no flood 
report has been provided 

to address the 
requirements of this Part) 

 
The following provides discussion of the relevant issues: 
 
C1.3 Alterations and Additions 
 
The proposal does not comply with the following controls which apply to alterations and 
additions: 
 
C12  Additions at first floor and above shall be of a scale and are to be located in a manner 

which:  
a. maintains visual separation between the existing building and adjoining residential 

development; and  
b. maintains setback patterns of surrounding development; and  
c. will ensure that the addition does not dominate, but is sub-ordinate to the existing 
dwelling when viewed from the street. 

 
The proposed additions will not be visually separated between the existing building, due to the 
proposed siting of the upper floor levels and will result in a dominant visual appearance in 
relation to the existing building. The height, bulk scale, and siting of the additions overwhelm 
the existing built form, and the proposal fails to provide setbacks that reflect the patterns of 
surrounding development. Overall, the scale of the new additions fail to appear subordinate to 
the existing building. 
 
C1.14 Tree Management 
 
The proposed removal of 25 trees to accommodate the proposed development, many of which 
are mature and 5 are on the neighbouring property (No. 96 Norton Street – owner’s consent 
has not been submitted), is contrary to the following controls under Section C1.14: 
 
C13  All development proposals must be designed to maintain or improve the urban forest 

values of the site by minimising the impact on tree/s and planting replacement tree/s 
for tree/s that are proposed for removal. This requirement applies to Council owned 
trees as well as trees on private or other property and adjoining land. 

C14  The design of buildings or alterations and additions to buildings must provide sufficient 
distance from existing trees (whether on the site or on adjoining land), in accordance 
with AS4970-Protection of trees on development sites (AS4970), to ensure the tree/s’ 
practical retention. 

 
C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood/C2.2.3.5(a) Entrata Sub Area 
 
The proposed development does not comply with the following desired future character 
controls: 
 
C12  Enhance and promote the viability and potential for neighbourhood and local provision 

shops. 
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C13  Building wall height is to be a maximum of 3.6m, unless an alternate building wall 
height is prescribed under sub area controls. 

C1  Encourage a mix of retail, commercial, community, cultural and entertainment uses in 
order to sustain a lively public environment, particularly along the street frontage. 

C3  Improve the environmental amenity and interest for pedestrians accessing the area. 
 
As indicated previously, insufficient detail has been submitted to demonstrate the proposed 
development will have an active street frontage. Considering the location of the site as within 
the Norton Street local centre, the proposal has not demonstrated that there will be an 
appropriate mix of uses provided. 
 
C3.1 Residential General Provisions 
 
The proposed development does not comply with the following control under this section: 
 
C1  Residential development is not to have an adverse effect on: 

a. the amenity, setting or cultural significance of the place, including the portion of the 
existing building to be retained; and 

C2  Additions to an existing building are generally: 
b. subservient to the form of the existing building; and 
d. of a design which is compatible with but does not compete with the architectural 

character of the existing building or the Building Typologies; and  
e. of a scale, proportion (including proportion of doors and openings) and material 

which is compatible with the existing building. 
 
Having regard to Control C1a, the given the extent of demolition proposed and the scale of 
the additions, the proposed development will have an adverse impact on the amenity, setting 
and place, including the retained building. Furthermore the additions are not sympathetic and 
overwhelm the existing building failing to meet the requirement of appearing subservient to 
the existing form, are not compatible with the architectural character of the existing building 
and are not of a scale or proportion which is compatible with the existing building. 
 
The architectural style of the ‘additions’ are at odds with the existing building and the 
proportions of doors and openings are incompatible with the design of the existing building. 
Overall the architectural expression of the building is poor and fails to exhibit design 
excellence.  
 
C3.2 Site Layout and Building Design 
 
The proposed development does not comply with the following controls, particularly as a result 
of the insufficient site area: 
C1  The site shall have sufficient capacity to accommodate development, including 

buildings and structures, setbacks and separation distances, access, manoeuvring 
and parking (where required by this Development Control Plan) and landscaped open 
space, having regard to site characteristics such as: 
c. site area, road frontage, width and depth; 

C7  Building setbacks shall comply with the numerical requirements set out in the side 
boundary setback graph. 

C17  The overall maximum height in storeys shall generally not exceed the height in storeys 
of the main building on adjoining sites, except where those buildings are 
uncharacteristic of the general pattern of development in the same street or as set out 
in the Suburb Profile, in which case, consideration will be given to that general pattern. 

 
The proposed building does not comply with the side setback requirements, particularly at the 
First and Second Floor levels. Given the 8.55m side wall heights, a minimum side setback of 
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3.31m applies, while the proposal the proposal seeks a setback of 1.15m (southern side) and 
1.55m (northern side).  
 
The proposed side setback variation contributes to the extent of amenity impacts on the 
adjoining property at No. 96 Norton Street and can be considered a function of the insufficient 
lot size.  
 
C3.3 Elevations and Materials 
 
The proposed development has not demonstrated a design that provides a high level of 
architectural and visual presentation to all elevations, particularly at the ‘blank’ front elevation 
of the additions. This results in an outcome contrary to the below control: 
 
C7  New buildings shall be designed to provide a high level of architectural and visual 

presentation to all elevations, avoiding blank, unarticulated side and rear elevations. 
 
 
C3.8 Private Open Space 
 
The proposed development does not comply with the following controls, due to the lack of 
private open space for each dwelling: 
 
C3  Private open space comprises a minimum 8sqm deck or balcony with a minimum 

dimension of 2m directly accessible from the principal living areas. 
 
It is noted that additional communal open space has been provided in lieu of private open 
space for each dwelling. 
 
C3.9 Solar Access  
 
The proposed development will result in additional overshadowing to surrounding properties, 
particularly No. 96 Norton Street. Given the non-residential use of that property, which 
operates as a medical practice, Control C20 applies and states: 
 
C20  Where adjoining sites include non-residential uses where solar access contributes to 

the functionality of that use (e.g. restaurants and public/community buildings), Council 
will consider the reasonableness of the development, having regard to the use of the 
adjoining non-residential buildings that are impacted by any additional overshadowing. 

Due to the scale of the proposed development, the proposal will completely overshadow all 
northern side windows and open space of No. 96 Norton Street. This is considered to 
unreasonably impact upon the functionality of that use, contrary to Control C20. 
 
C4.1 Objectives for Non-Residential Zones 
 
The proposed development does not comply with the below objective, given the extent of 
adverse impacts on surrounding residential amenity:  
 
O8  To achieve an appropriate balance between promoting economic prosperity and 

protecting established residential amenity. 
 
C4.4 Elevation and Materials 
 
The proposed development does not comply with the following control: 
 
C5  Buildings are designed to provide a high level of architectural and visual presentation 

to all elevations, avoiding blank, unarticulated side and rear elevations. 
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As discussed throughout this report, the proposal is of a poor design quality, in particular the 
front elevation which proposes to retain a part of the original building and locate the new works 
above and around the original building fail to provide an adequate transition between old and 
new, with the additions overwhelming the existing building. The proportions and architectural 
expression results in a development that appears disjointed. 
 
C4.16 Mixed Use 
 
The proposed development does not comply with the following applicable controls, which 
apply to the proposal given the mixed-use nature of the development: 

 
C2  Residential uses are provided above the ground floor of the building.  
C8  Dwellings are provided with an acceptable level of residential amenity in terms of:  

a. access to sunlight to main living areas and adjoining main areas of private outdoor 
recreation space such as courtyards and balconies;  

e. Compliance with Part C3.8 – Private open space, C3.9 – Solar access, C3.10 – 
Views, C3.11 – Visual privacy and C3.12 – Acoustic privacy of this Development 
Control Plan. 

 
5(c) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 
Site isolation: The proposed development would result in the isolation of No. 96 Norton Street, 
by effectively enclosing that allotment between two three-storey developments. This would 
unreasonably limit the potential development opportunities of that lot. The applicant has not 
demonstrated that the proposed development would not result in the isolation of this lot, nor 
has detail been provided to demonstrate reasonable attempts to amalgamate the lots. 
Solar impacts: The extent of overshadowing to the non-residential property to the north at No. 
96 Norton Street is such that it will limit the viability of that business. It is noted that the extent 
of shadowing may be reduced through providing a design compliant with development 
standards and relevant DCP provisions. Ideally sufficient lot amalgamation with that site would 
alleviate this issue. 
Character impacts: The proposed design does not demonstrate a built form which will be 
compatible within the streetscape, nor with the Leichhardt Commercial Distinctive 
Neighbourhood. The proposed additions to the existing building are such that the additions 
would visually dominate the existing building form, resulting in a poor streetscape outcome.  
 
5(d)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development. It is noted that the subject site has an area of 442.6sqm, which is insufficient to 
accommodate the proposed development (as evidenced by the further variations to standards 
under the Housing SEPP). 
 
5(e)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 21 days to surrounding properties. 3 submissions were received in response to the 
notification. 
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The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
Issue: The proposed development will result in the isolation of No. 96 Norton Street, limiting 
future development 
Comment: As discussed at Section 5(c) of this report, the potential site isolation of No. 96 
Norton Street has not been addressed by the applicant. This matter is a reason for refusal.    
 
Issue: Unreasonable shadowing impacts which will limit upon the viability of the neighbouring 
doctors practice. 
Comment: The proposed development will result in considerable overshadowing of the 
neighbouring property and is not supported.        
 
Issue: The proposed height, bulk and scale is out of character with the context.  
Comment:  As indicated in this report, the proposed development will result in several non-
compliances with development standards and provisions relating to building bulk and scale. 
Variations to the Housing SEPP and IWLEP have not been justified with Section 4.6 requests 
and are not supported.      
 
Issue: The proposed development will result in visual privacy impacts.  
Comment: The proposed development has been designed to mitigate potential visual privacy 
impacts on adjoining properties through minimising side an rea facing openings and providing 
high level windows.  
 
Issue: The proposed development will result in acoustic privacy and construction impacts.  
Comment: Although the application is recommended for refusal, in the event of an approval, 
requirements would be imposed to ensure that construction impacts on adjoining lots are 
minimised. Furthermore, dilapidation reports would be required for neighbouring lots.        
 
5(f)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest.  
 
 
6 Referrals 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
- Building Certification 
- Health 
- Waste Management Commercial  
- Waste Management Residential 
- Urban Forest 
- Community Services/Social Planning 
- Development Engineering 
 
In addition, the application was referred to Council’s Architectural Excellence Panel, who 
provided verbal and written advice to the application regarding the submitted design. 
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7. Section 7.11 Contributions/7.12 Levy  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. Section 7.11 Contributions would apply to the 
proposal, although the application is recommended for refusal and these are therefore not 
applicable. 
 
8. Conclusion 
 
The proposal results in several non-compliances with the aims, objectives and standards 
contained in Inner West Local Environmental Plan 2022, the Housing SEPP and Leichhardt 
Development Control Plan 2013. As indicated, the applicant has not provided sufficient Clause 
4.6 requests to address the non compliance with the prescribed development standards.   
 
The development would result in significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is not considered to be in the public interest. As 
demonstrated in this report, the site isolation of No. 96 Norton Street is an unacceptable 
outcome arising from the proposed development. 
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Section 4.6 of the Inner West 

LEP and Housing SEPP. After considering the request, and assuming the concurrence 
of the Secretary has been given, the Panel is not satisfied that compliance with the 
standards is unnecessary in the circumstance of the case and that there are insufficient 
environmental grounds to support the variations. The proposed development will not 
be in the public interest because the exceedances are inconsistent with the objectives 
of the standards and of the zone in which the development is to be carried out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2023/0555 for 
alterations and additions to an existing commercial premises and provision of a 3 
storey mixed use development comprising of ground floor café, co-living dwellings and 
1 basement level of parking at 102 Norton Street, LEICHHARDT, for the reasons 
outlined in Attachment A.  
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Attachment A – Reasons for refusal 
 

1. The proposal is inconsistent with the Inner West Local Environmental Plan 2022 as 
follows: 

i. Section 1.2 Aims of the Plan; Aims (b), (g) and (h), as it does not adequately 
conserve the built and cultural heritage of the Inner West, and (g) and (i), where it 
does not preserve the amenity of surrounding properties and the public domain 
and is of a poor design quality. 

ii. Section 2.3 Zone Objectives for zone E1 Local Centre, as it does not ensure the 
new development provides diverse and active street frontages and does not 
enhance the unique sense of place of the local centre by displaying architectural 
and urban design quality. 

iii. Section 4.4 Floor Space Ratio, as it does not comply with the maximum FSR and 
no Clause 4.6 request has been submitted to vary this standard. 

iv. Section 5.21 Flooding, as the applicant has not demonstrated that the proposed 
development will not adversely affect flood behaviour. 

 
2. The proposal is inconsistent with the Housing SEPP as follows: 
i. Section 68(c), as there is insufficient communal living areas with no Clause 4.6 

request provided. 
ii. Section 69(1)(b)(ii), as there is insufficient lot size and the submitted Clause 4.6 

request does not satisfy the legislative requirements. 
iii. Section 69(2)(b), as there are insufficient minimum separation distances and no 

Clause 4.6 request has been provided. 
iv. Section 69(2)(c), as there is insufficient information to demonstrate compliant solar 

access is provided to the communal living areas and no Clause 4.6 request has 
been provided. 

 
3. The proposal is inconsistent with SEPP Biodiversity as follows: 

i. Chapter 2 of the SEPP, as the proposed development does not protect vegetation on 
the subject site or neighbouring properties, rather seeks removal of considerable 
canopy coverage to accommodate the building. 
 

4. The proposal is inconsistent with the Leichhardt Development Control Plan 2013 as 
follows: 

i. Section C1.0 General Provisions, as the proposed development is contrary to 
objectives 5 (compatible) and 6 (connected). 

ii. Section C1.1 Site and Context Analysis, as the proposed development is contrary 
to objectives 1b and 1d given the extent of impacts on neighbouring properties. 

iii. Section 1.3 Alterations and Additions, as the proposal does not comply with Control 
C12, given the additions will dominate the retained existing built form. 

iv. Section C1.14 Tree Management, as the proposal does not comply with Controls 
C13 and C14, given the extent of tree impacts proposed. 

v. Section C2.2.3.5 Leichhardt Distinctive Neighbourhood, as the proposal does not 
comply with the desired future character controls, namely C12 and C13. 

vi. Section C2.2.3.5(a) Entrata Sub Area, as the proposal does not comply with 
desired future character controls C1 and C3. 

vii. Section C3.1 Residential General Provisions, as the proposal does not comply with 
Controls C1 and C2, given the extent of visual and amenity impacts on 
neighbouring properties and the streetscape. 
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viii. Section C3.2 Site Layout and Building Design, as the proposal does not comply 
with Controls C1, C7 and C17, relating to sufficient site capacity, building setbacks 
and maximum building heights. 

ix. Section C3.3 Elevations and Materials, as the proposal does not comply with 
Control C7, relating to visual presentation. 

x. Section C3.8 Private Open Space, as the proposal does not comply with Control 
C3. 

xi. Section C3.9 Solar Access, as the proposal does not comply with Control C20 
given the extent of solar impacts on the neighbouring property. 

xii. Section C4.1 Objectives for Non-Residential Zones, as the proposal is contrary to 
objective 8, given the extent of amenity impacts. 

xiii. Section C4.4 Elevation and Materials, as the proposal does not comply with Control 
C5 relating to visual presentation. 

xiv. Section C4.16 Mixed Use, as the proposal does not comply with Controls C2 and 
C8 relating to residential amenity. 

5. The proposal is considered to result in adverse environmental impacts on the built 
environment pursuant to Section 4.15(1)(b) of the EPA Act 1979. 

6. The proposal is not considered suitable for the site in its current form pursuant to 
Section 4.15(1)(c) of the EPA Act 1979. 

7. The proposal is not considered to be in the public interest pursuant to Section 
4.15(1)(e) of the EPA Act 1979. 
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exception to Development Standards  
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Attachment D – Conditions in the event of an approval  
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Attachment E – Architectural Excellence and Design Review Panel 
Minutes 
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