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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2023/0651 
Address 323 Darling Street BALMAIN   
Proposal Alterations and additions to existing building to provide a mixed 

use development comprising two retail tenancies and restaurant 
with outdoor dining at ground floor level and five residential 
apartments over, all over two levels of parking 

Date of Lodgement 24 August 2023 
Applicant M and B Maxwell Property Group Pty Ltd 
Owner The Owner of Strata Plan No 31401 
Number of Submissions 15 unique objections 
Value of works $3,574,000.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% 
Number of submissions 

Main Issues Streetscape; Non-compliance with FSR; non-compliance with 
SEPP (Housing); SEPP (Resilience and Hazards); amenity 
impacts to surrounding properties; car parking; waste 
management; stormwater 

Recommendation Refusal  
Attachment A Reasons for Refusal 
Attachment B Plans of proposed development 
Attachment C Draft conditions of consent in the event of approval 
Attachment D Statement of Heritage Significance of Heritage Conservation 

Area  
Attachment E Architectural Excellence and Design Review Panel referral 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
This report is an assessment of the application submitted to Council for alterations and 
additions to existing building to provide a mixed use development comprising two retail 
tenancies and restaurant with outdoor dining at ground floor level and five residential 
apartments over, all over two levels of parking at 323 Darling Street BALMAIN. 
 
The application was notified to surrounding properties and 16 submissions were received in 
response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Impacts to streetscape  
• Issues in relation to State Environmental Planning Policy (Housing) 2021 
• Issues in relation to State Environmental Planning Policy (Resilience and Hazards) 

2021 
• Non-compliance with Floor Space Ratio (FSR) 
• Issues in relation to amenity impacts to surrounding properties 
• Issues in relation to car parking 
• Issues in relation to waste management 
• Issues in relation to stormwater 

These issues/non-compliances have not been adequately addressed and therefore the 
application is recommended for refusal.  
 
2. Proposal 
 
The proposed development consists of the change of use to a shop top housing / mixed use 
development comprising:  
 

• Two (2) retail tenancies (shops) at the Darling Street frontage ground floor level;  
• A restaurant with outdoor dining at the rear of the ground floor level;  
• A toilet plus a disabled toilet at the ground floor level;  
• Five (5) residential apartments; and 
• Retention of the existing two basement levels with 2 car parking spaces and 3 bicycle 

spaces on Basement Level 2, 5 bicycle spaces and 5 storage units, plus infrastructure 
and waste storage on Basement Level 1.  

 
3. Site Description 
 
The subject site is located on the northern side of Darling Street, at its intersection with Church 
Street in Balmain. The site consists of one allotment and is generally rectangular in shape. 
 
The site has a frontage to Darling Street of 9.32 metres and a secondary frontage of 
approximate 22.2 metres to Church Street.   
 
The site currently supports a 4 storey mixed-use building with commercial properties on 
ground, first and second floors and a residential dwelling on the top level. The adjoining 
properties support a single storey commercial building to the west and a two storey residential 
dwelling to the north. 

The property is not heritage listed, however, a local heritage item is located on the opposite 
side of Darling Street (332 Darling Street) 
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• Former Working Men’s Institute including interiors – local significance - I529 

The site is located within a Heritage Conservation Area.  
 

 
Image 1: Zoning with site outline in red 

 

 
View of subject site from corner of Darling Street and Church Street 
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View of subject site from Darling Street 
 

 
View of subject site from Church Street 
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View of existing car parking entry from Church Street 

 
4. Background 
 
4(a)  Site History  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA 4028 Three (3) storey office building Approved 06/04/1971 
DA 4503 Real Estate and coffee lounge at rear Approved 14/11/1972 
DA 4554 Coffee Lounge Approved 12/12/1972 
DA 5669 Depilatron Centre Approved 15/11/1977 
DA 5906 Control Feminist Women's Health Co-

Ordination Ltd 
Approved 06/02/79 

DA 497/84 Strata subdivide existing commercial 
building 

Approved 22/03/1985 

DA 291/84 Use premises at 323A Darling Street, Balmain 
for the retail sale of jewellery and gift shop 

Approved 05/11/1984 

D/2001/149 Change of use of commercial premises to dry 
cleaner and advertising signage 

Approved 12 June 2001 

 

Surrounding Properties 
 
Application Proposal Decision & Date 
BA 6535 323B Darling Street 

Convert premise into a bank 
Approved 03/06/1964 

BA 92/23 323B Darling Street 
Fit out of pastry shop  

Approved 17/03/1992 

D/2009/359 2 Church Street Approved 12/04/2011 
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Partial demolition to rear of existing dwelling 
including rear fences and the erection of rear 
additions and alterations, new attic level, two 
dormer windows, internal replanning and 
landscaping. 

 
4(b) Application History  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
01/12/2023 Request of additional information letter sent to applicant and the following 

issues were raised: 
 

• Issues raised by the Architectural Excellence Design Review 
Panel 

• Issues in relation to SEPP No. 65 Compliance 
• Non-compliance with Floor Space Ratio (FSR) 
• Waste Management Plan 
• Issues in relation to the proposed restaurant 
• Issues in relation to stormwater 
• Issues in relation to car parking 
• Update Structural Engineering report required 
• Acoustic report and details of Restaurant required 
• Response to issues raised in objections 
• All relevant documents such as BASIX, SEE, ADG Assessment 

to be updated 
18/01/2024 Applicant confirmed that that they will not be providing any further 

documents in relation to this application 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Transport and Infrastructure) 2021  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Housing) 2021 
• Inner West Local Environmental Plan 202 
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The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In consideration of Section 4.16 (2) the applicant has not provided a preliminary investigation. 
 
A search of Council’s records in relation to the site indicated that the site is one that is specified 
in Section 4.6 (4)(c).  
 
A search of Councils records indicate that there is a dry cleaning establishment currently on 
site which is listed within Table 1 of the contaminated land planning guidelines. While it is 
acknowledged that the proposal seeks to retain the majority of the existing floor slabs, there 
will be works to demolish the existing commercial premises at ground floor level and cutting 
through the floor slab to provide a lift shaft. Therefore, a preliminary site investigation should 
be provided to definitively demonstrate that the subject site is suitable for the proposed uses 
without remediation.  
 
If remediation was required, it would involve Category 1 remediation under SEPP (Resilience 
and Hazards) 2021 as the subject site is located within a heritage conservation area. 
 
As no preliminary investigation has been provided, there is no evidence that would definitively 
conclude the site is suitable for the proposed uses, and the proposal has therefore not satisfied 
the requirements under Section 4.16 of SEPP (Resilience and Hazards) 2021. 
 
5(a)(ii) State Environmental Panning Policy (Transport and Infrastructure) 

2021 
 

Chapter 2 Infrastructure - Development likely to affect an electricity transmission or distribution 
network  

The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been referred to 
Ausgrid for comment for 21 days. No objections were raised to the proposal proceeding, with 
Ausgrid’s requirements being recommended to be imposed as an Advisory condition as part 
of any consent granted. 
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5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 
2021 

 
Chapter 2 Vegetation in non-rural areas 
 
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
 
Two (2) street trees could be impacted by the proposal. The trees have been identified as 
Tuckeroos located on the Darling Street and Church Street frontages. The trees were noted 
in good healthy condition and provide a positive contribution to the amenity and canopy cover 
of the immediate area. The trees are important community assets that must be retained and 
protected during the works. 
 
The plans indicate works are proposed within close proximity to the trees. The proposed works 
are not expected to directly impact on the trees. However, to ensure they are not adversely 
impacted and remain viable into the future, and in the event that the application is approved, 
tree protection measures would need to be imposed by condition. 
 
Chapter 6 Water Catchments 
 
The site is not located within the foreshores and waterways area, nor is in the vicinity or visible 
from the foreshores and waterways of Sydney Harbour or the Parramatta River, and hence, 
raises no issues that will be contrary to the provisions and objectives of this part of the SEPP.  
  
5(a)(iv) State Environmental Planning Policy (Housing) 2021 
 
The development is subject to the requirements of Chapter 4 – Design of residential apartment 
of the State Environmental Planning Policy (SEPP) Housing which prescribes nine design 
quality principles to guide the design of residential apartment development and to assist in 
assessing such developments. The principles relate to key design issues including context 
and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
The development is not acceptable having regard to the nine design quality principles. 
 
Design Quality Principles 
 
The development is not acceptable having regard to the nine design quality principles as it is 
considered to be of a form that is contrary to Principle 1 and 2 and 6: 
 
Principles 1 and 2 
 

Principle 1: Context and Neighbourhood Character Good design responds and contributes 
to its context. Context is the key natural and built features of an area, their relationship and 
the character they create when combined. It also includes social, economic, health and 
environmental conditions. Responding to context involves identifying the desirable 
elements of an area’s existing or future c and 5haracter. Well designed buildings respond 
to and enhance the qualities and identity of the area including the adjacent sites, 
streetscape and neighbourhood. Consideration of local context is important for all sites, 
including sites in established areas, those undergoing change or identified for change. 

 
Principle 2 – Built Form and Scale “Good design achieves a scale, bulk and height 
appropriate to the existing or desired future character of the street and surrounding 
buildings. Good design also achieves an appropriate built form for a site and the building’s 
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purpose in terms of building alignments, proportions, building type, articulation and the 
manipulation of building elements. Appropriate built form defines the public domain, 
contributes to the character of streetscapes and parks, including their views and vistas, and 
provides internal amenity and outlook.” 

 
The design was reviewed by the Architectural Excellence & Design Review Panel which 
provided the following comments related to Principles 1 and 2: 
 

“1.   The Panel notes that the existing c.1973 office and shop building is an anomaly within 
the Darling Street streetscape and Waterview Heritage Conservation Area, and also 
confirms in-principle support for the potential adaptation, re-use and up-cycling of the 
building on the basis of minimising the embodied energy and carbon footprint of the 
development and by extending the useful life of the existing building.  

 
2. Although the proposal includes a number of detailed design ideas that are capable of 

support (for example the approach to architectural fenestration), the Panel is 
concerned for the generally poor interfaces with Darling Street and the northern 
neighbouring site boundary, and also for a number of internal amenity issues 
discussed below.  
 

3. The proposal does not yet adequately address a number of the shortcomings of the 
existing building, particularly its poor presentation and disconnection with Darling 
Street, particularly at the base. The proposed entry stair and platform lift access are 
not ideal and may not achieve an equitable universal access for residents and 
customers. A better interface may bring new building form to the street alignment in a 
manner typical of shopfronts elsewhere along Darling Street.  
 

4. The Panel suggests that a greater level of intervention into the existing building may 
be required to improve the relationship between the building and Darling Street. It was 
noted that there is the opportunity to remove portions of the existing podium along 
Darling Street by excavating into the basement level (B1). This may eliminate the need 
for the proposed stairs and platform lift and create on-grade access for an expanded 
retail component along Darling Street.  

 
5. The Panel suggests consideration be given to the potential for a separate residential 

entry from Church Street, which may provide better functionality to both the retail and 
residential entries.  

 
6.   The Panel suggests consideration be given to relocating the proposed lift to the other 

side of the proposed stair, closer to Darling Street in order to free up space towards 
the rear of the site where the planning of the proposed studio apartments is 
compromised. The detailed positioning of the lift and stair may be influenced by 
apartment layouts above.” 

 
The applicant did not make any amendments to the design to address the matters raised 
above. The existing building is a poorly designed commercial building approved in the 1970s 
(DA4028) and is at odds with the character of Darling Street and the Heritage Conservation 
Area. As the proposal seeks significant changes to provide additional dwellings, it is expected 
that the building be upgraded to a form that would be significantly more compatible with the 
Darling Street streetscape and the Heritage Conservation Area than the existing building.  
 
As the existing building is considered to be of a form that is inconsistent with the desired future 
character of Darling Street, and the proposed external changes that are proposed with the 
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current proposal do little to enhance the relationship of the existing building with the 
streetscape, it is considered that the proposal is inconsistent with Principle 1 and Principle 2.  
Principle 6 
 

(1) Good design positively influences internal and external amenity for residents and neighbours. 
 

(2) Good amenity contributes to positive living environments and resident well-being. 
 

(3)  Good amenity combines the following— 
 
(a)  appropriate room dimensions and shapes, 
(b)  access to sunlight, 
(c)  natural ventilation, 
(d)  outlook, 
(e)  visual and acoustic privacy, 
(f)  storage, 
(g)  indoor and outdoor space, 
(h)  efficient layouts and service areas, 
(i)  ease of access for all age groups and degrees of mobility. 
 

As discussed in more detail below, the proposal does not comply with the required controls in 
relation to separation and solar access under the Apartment Design Guide. 
 
The design was reviewed by the Architectural Excellence & Design Review Panel which 
provided the following comments that is related to Principles 6: 
 

“7.  The Panel expresses concern for the constrained size and internal planning of the units, 
including the studio apartment to Level 1 (36 m2), and the two bedroom units to Levels 
1 & 2 (69 m2).  

 
8.  The Panel is concerned for the proposed balconies which exclusively address the 

northern site boundary, potentially creating cross viewing and privacy issues with the 
immediate neighbours on Church Street. Re-planning these studio apartments might 
bring the living spaces and balconies closer to the Church Street alignment and orient 
outlook towards the northeast and away from the common site boundary.  

 
9.   The Panel notes the floor-to-ceiling and floor-to-floor heights of the former office building 

are marginally below the dimension necessary to meet the requirements of the NSW 
ADG Part 4C (2.7m ceiling heights) and also meet BCA requirements for waterproofing 
triggered by the recent Design and Building Practitioners Act. To mitigate this 
deficiency, internal amenity of all proposed apartments must be improved and 
consideration may be given to the introduction of two-storey units or to increasing the 
size, performance and outlook of the units.  

 
10.  The Panel notes that the living rooms of some of the units will receive poor solar access 

in the proposed arrangement (for example, the south-facing two bedroom units to the 
first and second floor).  

 
11. The Panel queries the amenity provided to the second bedroom on Level 3 which is 

served only by a clerestory window, which will not establish an adequate level of 
outlook. The Panel also queries whether this proposed clerestory window, adjoining 
the skylight over the adjacent stairwell is BCA compliant in terms of fire separation, 
and whether it is feasible to be operable to provide ventilation to the bedroom.  

 
12. The Panel notes the proposal to screen the outdoor terrace associated with the 

restaurant at ground level with hit and miss brickwork, but queries whether this will be 
effective in resolving acoustic issues for the adjoining residential buildings.” 
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The application also proposes balconies on the northern elevation on the first and second 
levels where these balconies are located within approximately 1.7 metres from the northern 
boundary, is located outside the existing building envelope and will cause unacceptable visual 
and acoustic privacy impacts. There are also potential visual privacy impacts from the 
proposed windows on the northern elevation of the proposed units on the first and second 
levels.  
 
With regard to solar access, the 2 bedroom units on first and second floors, propose south-
facing living rooms and private open spaces areas, and therefore, will not receive any receive 
any direct sunlight during winter solstice, as a result only 60% of the units would receive direct 
sunlight and 40% of units will not receive direct sunlight. 
 
In light of the above, the proposal is considered to be of a form that is contrary to Principle 1 
and 2 and 6, as the proposal would result in poor amenity for future occupants and the 
application is recommended for refusal. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment and certain requirements contained within LDCP2013 do not apply. 
In this regard the objectives, design criteria and design guidelines set out in Parts 3 and 4 of 
the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 

• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part 

of the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: Does not comply. No communal open space is provided. 
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less than 650m2 -  
 
7% 

650m2 - 1,500m2 3m 
Greater than 1,500m2 6m 
Greater than 1,500m2 with 
significant existing tree cover 

6m 

 
Comment: Does not comply, no deep soil zone is proposed. 
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  



Inner West Local Planning Panel ITEM 10 
 

PAGE 727 
 

 
Building Height Habitable rooms and 

balconies 
Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ 
storeys) 

12 metres 6 metres 

 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 
Up to four storeys/12 metres 

 
Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Comment: As the subject site to the north is a R1 zoning that has a lower density, Part 3F of 
the Apartment Design Guide (ADG) will require a 9 metre setback between the proposed 
building and the northern boundary. While it is acknowledged that the proposal seeks to 
adaptively reuse the existing building, the privacy issues created by the lack of separation 
must be fully resolved in order to consider the existing building as appropriate to be adapted 
to provide for residential dwellings.  
 
Firstly, all proposed balconies on the northern elevation on the first and second levels are 
located within approximately 1.7 metres from the northern boundary. These balconies are 
located beyond the existing building envelope and will cause unacceptable visual and acoustic 
privacy impacts.  
 
Secondly, there is potential visual privacy impacts from the proposed windows on the northern 
elevation of the units on the first and second levels. While it is acknowledged there are existing 
windows on this elevation, these windows are associated with an office/commercial use that 
has different impacts to a residential use where the units will be occupied for 24 hours a day 
instead of standard office hours associated with the existing commercial/office use. 
 
Having regard to the above, insufficient separation distances are provided by the development 
resulting in poor amenity for not only occupants of the subject site, but also for adjoining 
development. 
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

• Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: Section 4A of the ADG requires that Living rooms and private open spaces of at 
least 70% of apartments in a building receive a minimum of 2 hours direct sunlight between 9 
am and 3 pm at mid winter, and that a maximum of 15% of apartments in a building receive 
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no direct sunlight between 9 am and 3 pm at mid winter. The living room and private open 
space of the 2 bedroom units on first and second floor are south-facing, and therefore will not 
receive any direct sunlight during the winter solstice, and therefore, only 60% of the units 
would receive direct sunlight and 40% of the proposed units will not receive direct sunlight 
thereby failing to comply with the prescribed requirements. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: Complies. 
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area 
does not exceed 50% of the apartment 
area 

Attic Spaces 1.8 metres edge of room with a 30 degree 
minimum ceiling slope 

If located in mixed used area  3.3 for ground and first floor to promote 
future flexibility of use 

 
Comment: Complies. 
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 



Inner West Local Planning Panel ITEM 10 
 

PAGE 729 
 

Comment: Proposed Studio Apartments: Complies with minimum apartment sizes and 
bedroom dimensions. 

Proposed 2 bedroom units on first and second floor: Does not comply with the minimum 
internal area of 70 sqm as the proposed apartments have an internal area of 69 sqm. 

Proposed 2 bedroom unit on third floor: Complies with minimum internal area. 

Therefore, the proposal does not comply with all the requirements under this part. 
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 

• Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 
 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 
• The width of cross-over or cross-through apartments are at least 4 metres internally to 

avoid deep narrow apartment layouts. 
 
Comment:  

Proposed Studio Apartments: The living/dining room does not comply with minimum width. 
The proposed living/dining room areas are T-shaped with widths of approximately 2.6 metres. 

Proposed 2 bedroom units on first and second floor: Complies with bedroom dimensions 
and living room widths.  

Proposed 2 bedroom unit on third floor: Complies with bedroom area and minimum living 
room width requirements. However, the second bedroom is reliant on a clerestory window to 
provide light and ventilation which is a poor amenity outcome for a new dwelling. 

Therefore, the proposal does not comply with the requirements under this part. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 
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Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, a 
private open space is provided instead of a balcony. It must have a minimum area of 15m2 
and a minimum depth of 3 metres. 
 
Comment: Areas comply. But position of balconies associated with studio units are 
problematic with regard to impacts to neighbouring properties to the north as they will only be 
located 1.7 metres from the northern boundary and create adverse amenity impacts to 
surrounding properties. 
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 

• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: Complies. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: Mostly Complies. Adequate storage provided in the basement level, mostly 
complies with internal storage with the exception of 0.5 sqm to the first and second floor 2 
bedroom apartments. 
 
Given the non-compliances with Visual Privacy/Building Separation and Solar and Daylight 
Access requirements under the Apartment Design Guide, the application is recommended for 
refusal. 
 
5(a)(v)  Inner West Local Environmental Plan 2022 (IWLEP 2022)  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.5 - Additional Permitted Uses for Land 
• Section 2.6 – Subdivision 
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• Section 2.7 – Demolition Requires Development Consent  
• Section 4.4 – Floor Space Ratio 
• Section 4.4A – Exception to Maximum Floor Space Ratio for Active Street Frontages 
• Section 4.5 – Calculation of Floor Space Ratio and site area 
• Section 4.6 – Exceptions to Development Standards 
• Section 5.10 – Heritage Conservation 
• Section 6.1 – Acid Sulfate Soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater Management 
• Section 6.9 – Design Excellence 
• Section 6.13 – Residential Accommodation in Zones E1, E2 and MU1 
• Section 6.14 – Diverse Housing 
• Section 6.23 – Residential Accommodation as Part of Mixed Use Development in 

Certain Business Zones 
 
The proposal does not comply with a number of controls listed above as discussed in further 
detail below: 
 
Section 1.2 - Aims of Plan 
 
As discussed in earlier sections of the report, the proposal in its current form has a poor 
presentation and disconnection with Darling Street, does not receive adequate amenity due 
to non-compliances in relation to solar access and would result in adverse amenity impacts to 
surrounding residential properties with respect to visual privacy and noise impacts.  
 
Therefore, the proposal in its current form is considered to be inconsistent with the following 
aims under this part: 
 

(2)  The particular aims of this Plan are as follows— 
 

(g)  to create a high quality urban place through the application of design excellence 
in all elements of the built environment and public domain, 

(h)  to prevent adverse social, economic and environmental impacts on the local 
character of Inner West, 

(i)  to prevent adverse social, economic and environmental impacts, including 
cumulative impacts. 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The proposal is a mixed use development which consists of retail premises and food and 
drinks premises at ground floor level and shop top housing on the floors above. The definition 
of these uses are as follows: 
 

• retail premises means a building or place used for the purpose of selling items by 
retail, or hiring or displaying items for the purpose of selling them or hiring them out, 
whether the items are goods or materials (or whether also sold by wholesale), and 
includes any of the following— 
 
(a), (b)    (Repealed) 
(c)  food and drink premises, 
(d)  garden centres, 
(e)  hardware and building supplies, 
(f)  kiosks, 
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(g)  landscaping material supplies, 
(h)  markets, 
(i)  plant nurseries, 
(j)  roadside stalls, 
(k)  rural supplies, 
(l)  shops, 
(la)  specialised retail premises, 
(m)  timber yards, 
(n)  vehicle sales or hire premises, 
 
but does not include farm gate premises, highway service centres, service stations, 
industrial retail outlets or restricted premises. 

 
• food and drink premises means premises that are used for the preparation and retail 

sale of food or drink (or both) for immediate consumption on or off the premises, and 
includes any of the following— 
 
(a)  a restaurant or cafe, 
(b)  take away food and drink premises, 
(c)  a pub, 
(d)  a small bar. 

 
• shop top housing means one or more dwellings located above the ground floor of a 

building, where at least the ground floor is used for commercial premises or health 
services facilities. 

 
The subject site is located within an E1 – Local Centre Zoning and the following objectives are 
applicable to this zoning: 
 

Zone E1   Local Centre 
 
1   Objectives of zone 

•  To provide a range of retail, business and community uses that serve the needs of 
people who live in, work in or visit the area. 

•   To encourage investment in local commercial development that generates 
employment opportunities and economic growth. 

•   To enable residential development that contributes to a vibrant and active local 
centre and is consistent with the Council’s strategic planning for residential 
development in the area. 

•   To encourage business, retail, community and other non-residential land uses on the 
ground floor of buildings. 

•   To provide employment opportunities and services in locations accessible by active 
transport. 

•   To provide retail facilities and business services for the local community 
commensurate with the centre’s role in the local centres hierarchy. 

•   To ensure Inner West local centres are the primary location for commercial and retail 
activities. 

•   To ensure that new development provides diverse and active street frontages to 
attract pedestrian traffic and to contribute to vibrant, diverse and functional streets 
and public spaces. 

•   To enhance the unique sense of place offered by Inner West local centres by 
ensuring buildings display architectural and urban design quality and contributes to 
the desired character and cultural heritage of the locality. 
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The proposed residential component of the application is inconsistent with the requirements 
under the Apartment Design Guide, the proposed units do not receive adequate amenity and 
the proposed balconies will result in adverse privacy impacts to the surrounding properties, 
and therefore, the proposal is inconsistent with the following objective: 
 

• To enable residential development that contributes to a vibrant and active local centre 
and is consistent with the Council’s strategic planning for residential development in 
the area. 

 
The existing office and shop building is an anomaly within the Darling Street streetscape and 
Waterview Heritage Conservation Area. The proposal does not adequately address a number 
of the shortcomings of the existing building, particularly its poor presentation and 
disconnection with Darling Street. The proposed entry stair and platform lift access are not 
ideal and the proposed shop fronts which are setback a significant distance from the Darling 
Street frontage is inconsistent with the general street alignment that is typical of shopfronts 
elsewhere along Darling Street. Therefore, it is considered to be inconsistent with the following 
objectives: 
 

•   To ensure that new development provides diverse and active street frontages to attract 
pedestrian traffic and to contribute to vibrant, diverse and functional streets and public 
spaces. 

•   To enhance the unique sense of place offered by Inner West local centres by ensuring 
buildings display architectural and urban design quality and contributes to the desired 
character and cultural heritage of the locality. 

 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Non-

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   1:1 or 224.5 sqm 

 
1.8:1 or 238.71 
sqm 

 
68.4 sqm or 
20.3% 

 
No 

 
Section 4.4 – Floor Space Ratio and Section 4.4A – Exception to Maximum Floor Space Ratio 
for Active Street Frontages 
 
A Floor Space Ratio of 1:1 applies to the subject site. A bonus of 0.5 applies if the application 
meets all the requirements under Section 4.4A: 
 

(3) The maximum floor space ratio for a building on land to which this clause applies is 
1.5:1 if the consent authority is satisfied the building— 
 

(a)  will have an active street frontage, and 
(b)  is mixed use development that includes residential accommodation, and 
(c)  is compatible with the desired character of the area in relation to its bulk, form, 

uses and scale. 
 
As discuss in earlier sections of the report, the proposal in its current form is not considered 
to be compatible with the desired future character of the area, and therefore, the site is not 
considered to benefit from the 0.5 bonus. Notwithstanding, and even if the bonus is applicable, 
the proposed Floor Space Ratio of 1.8:1 would exceed 1.5:1.  
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It should be further noted that, while there is some reduction of the total amount of Gross Floor 
Area as a result of voids created through the proposed lift shaft and removal of corridor areas, 
there are changes at the ground floor level which includes the provision of new gross floor 
area to the north of the proposed lift shaft, which was previously unenclosed, that is floor area 
associated with the proposed café/restaurant, so it cannot be considered as “keeping status-
quo” with regard to gross floor area (see extract of proposed ground floor plan below, the red 
bubble indicated the area where the new gross floor area is proposed) 
 

 
 
A Clause 4.6 Exceptions to Development Standards request was requested to be provided in 
Council’s RFI letter dated 01 December 2023, however, and the applicant has elected not to 
provide a Clause 4.6 Exception request. In the absence of a Clause 4.6 Exceptions to 
Development Standards request, there is no power to consider the variation nor approve the 
subject Development Application. 
 
Section 5.10 – Heritage Conservation 

No. 323 Darling Street, Balmain is located within The Town of Waterview Conservation Area 
(HCA), C31 under Schedule 5 of the Inner West LEP 2022.   

The building is not considered to be contributory. 

A local heritage item is located on the opposite side of Darling Street: 

• Former Working Men’s Institute including interiors – local significance - I529 

The current building dates from the early 1970s, with a building application lodged for an office 
building in 1971.  The building was completed by early 1974.   Currently the building contains 
shops (raised above the level of Darling Street), office space and an apartment on the upper 
level.  

The proposal is for additions and alterations to an existing building to provide mixed use 
development containing two retail tenancies and restaurant with outdoor dining at ground floor 
level and five residential apartments over, all over two levels of parking. 

Notwithstanding the concerns raised elsewhere in this report, the proposal raises no issues 
that are contrary to the relevant controls of Section 5.10 of the IWLEP 2022 being as follows: 
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(1) Objectives The objectives of this clause are as follows— 
 

(a)  to conserve the environmental heritage of Inner West, 
(b)  to conserve the heritage significance of heritage items and heritage conservation 

areas, including associated fabric, settings and views, 
(c)  to conserve archaeological sites, 
(d)  to conserve Aboriginal objects and Aboriginal places of heritage significance. 

 
Notwithstanding the redevelopment of the site provides an opportunity for the development to 
be more sympathetic to the HCA however the changes proposed to the building do not 
sufficiently address this.  
 
Section 6.9 – Design Excellence  
 
As discussed in an earlier section of the report in relation to State Environmental Planning 
Policy (Housing) 2021, the proposal in its current form has a poor presentation and 
disconnection with Darling Street, does not achieve compliance with a number of requirements 
under the Apartment Design Guide including minimum internal areas and minimum widths for 
living rooms, does not receive adequate amenity due to non-compliances in relation to solar 
access and would result in adverse amenity impacts to surrounding residential properties with 
regard to visual privacy. 
 
Therefore, it is considered that design excellence had not been achieved and the proposal 
is not consistent with the following objectives and controls under this part: 
 

(1)  The objective of this clause is to ensure that development to which this clause applies 
exhibits the highest standard of architectural and urban design as part of the built 
environment. 

  
(3)  Development consent must not be granted for development to which this clause 

applies unless the consent authority considers that the development exhibits design 
excellence. 
 

(4) In considering whether the development exhibits design excellence, the consent 
authority must have regard to the following matters— 

 
(a) whether a high standard of architectural design, materials and detailing 

appropriate to the building type and location will be achieved, 
(e)  the requirements of the relevant development control plan, 
(f)  how the development addresses the following matters— 

(i)  the suitability of the land for development, 
(ii)  existing and proposed uses and use mix, 
(iii) heritage issues and streetscape constraints, 
(iv)  the relationship of the development with other existing or proposed 

development on the same site or on neighbouring sites in terms of 
separation, setbacks, amenity and urban form, 

(vii) environmental impacts, including sustainable design, overshadowing, wind 
and reflectivity and visual and acoustic privacy, 

(xi)  the relationship of the development with the street and building frontage. 
 
Section 6.13 - Residential accommodation in Zones E1, E2 and MU1 
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As discussed in other sections of the report, the proposal in its current form is not considered 
to be compatible with the desired future character of the area, and therefore, the proposal is 
not consistent with the following objective and control under this part: 
 

(1)  The objective of this clause is to control the location of residential accommodation 
permitted in the zones to which this clause applies to support the vitality of local 
centres. 
 

(3)  Development consent must not be granted to development for the purposes of 
residential accommodation on land to which this clause applies unless the consent 
authority is satisfied the building— 

 
(c)  is compatible with the desired character of the area in relation to its bulk, form, 

uses and scale. 
 
5(b) Development Control Plans 
 
Leichhardt Development Control Plan 2013 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013).  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
  
Part C  
C1.0 General Provisions No – see discussion 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.3 Alterations and additions No – see discussion 
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.5 Corner Sites No – see discussion 
C1.6 Subdivision N/A  
C1.7 Site Facilities No – see discussion  
C1.8 Contamination Yes 
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking No – see discussion  
C1.12 Landscaping See discussion against 

State Environmental 
Planning Policy (Housing) 
2021 

C1.13 Open Space Design Within the Public Domain No – see discussion 
C1.14 Tree Management N/A 
C1.15 Signs and Outdoor Advertising N/A  
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A  

C1.17 Minor Architectural Details Yes  
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C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

N/A  

C1.20 Foreshore Land N/A  
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.1 Darling Street Distinctive Neighbourhood 
C2.2.2.1(b) Balmain Village Sub Area 

No – see discussion 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  See discussion against 

State Environmental 
Planning Policy (Housing) 
2021 

C3.3 Elevation and Materials  Yes 
C3.7 Environmental Performance  See discussion against 

State Environmental 
Planning Policy (Housing) 
2021 

C3.8 Private Open Space  See discussion against 
State Environmental 
Planning Policy (Housing) 
2021 

C3.9 Solar Access  See discussion against 
State Environmental 
Planning Policy (Housing) 
2021 

C3.10 Views  Yes  
C3.11 Visual Privacy  see discussion below in 

relation to 4.5 Interface 
Amenity 

C3.12 Acoustic Privacy  see discussion below in 
relation to 4.5 Interface 
Amenity 

C3.13 Conversion of Existing Non-Residential Buildings  No – see discussion  
C3.14 Adaptable Housing  N/A  
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones No – see discussion  
C4.2 Site Layout and Building Design No – see discussion  
C4.3 Ecologically Sustainable Development Yes  
C4.4 Elevation and Materials Yes  
C4.5 Interface Amenity  No – see discussion  
C4.6 Shopfronts No – see discussion  
C4.15 Mixed Use No – see discussion  
  
Part D: Energy  
Section 1 – Energy Management No – see discussion  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.5 Mixed Use Development  Yes  
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Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes  

E1.1.1 Water Management Statement  Yes  
E1.1.2 Integrated Water Cycle Plan  Yes  
E1.1.3 Stormwater Drainage Concept Plan  No – see discussion  
E1.2.1 Water Conservation  Yes  
E1.2.2 Managing Stormwater within the Site  No – see discussion  
E1.2.3 On-Site Detention of Stormwater  Yes  
E1.2.4 Stormwater Treatment  Yes  
E1.2.5 Water Disposal  No – see discussion  

 
The following provides discussion of the relevant issues: 
 
C1.0 General Provisions 
 
As discussed in other sections of the report, the proposal in its current form has a poor 
presentation and disconnection with Darling Street, does not receive adequate amenity due 
to non-compliances in relation to solar access and would result in adverse amenity impacts to 
surrounding residential properties by way of visual privacy and noise impacts.  
 
Therefore the proposal in its current form is considered to be inconsistent with the following 
objectives and controls under this part: 
 

• O2 Accessible: places and spaces can be accessed by the community via safe, 
convenient and efficient movement systems. 

• O4 Amenable: places and spaces provide and support reasonable amenity, including 
solar access, privacy in areas of private open space, visual and acoustic privacy, 
access to views and clean air. 

• O6 Compatible: places and spaces contain or respond to the essential elements that 
make up the character of the surrounding area and the desired future character. 
Building heights, setbacks, landscaping and architectural style respond to the desired 
future character. Development within Heritage Conservation Areas or to Heritage 
Items must be responsive to the heritage significance of the item and locality. 

 
C1.3 Alterations and Additions 
 
The proposal in its current form does not make a positive contribution to the desired future 
character of the streetscape and is not of a form that is considered to be compatible with the 
neighbourhood character and is considered to be inconsistent with the following objectives 
under C1.3 Alterations and Additions: 
 

• O1 To ensure that development: 
 

c. makes a positive contribution to the desired future character of the streetscape 
and any heritage values associated with it;  

d. is compatible with neighbourhood character, including prevailing site layout; 
 
C1.4 Heritage Conservation and Heritage Items  
 
The existing building is a poorly designed commercial building approved in the 1970s 
(DA4028) that makes a negative contribution to Darling Street and the Heritage Conservation 
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Area. As the development seeks significant changes to provide additional dwellings, it is 
expected that the existing building be upgraded to a form that would be significantly more 
compatible with the Darling Street streetscape and the heritage conservation area however 
the proposal fails to do this in a meaningful way. Therefore, the proposal in its current form is 
considered to be inconsistent with the following objectives and controls under this part: 
 

• O1 Development: 

 
c.    encourages the removal of unsympathetic elements; 
d.    is compatible with the setting or relationship of the building with the Heritage 

Conservation Area in terms of scale, form, roof form, materials, detailing and 
colour of the building and conforms with the Burra Charter  

 
C1.5 Corner Sites 
 
The proposal has a poor presentation and disconnect with Darling Street as the proposed 
shopfronts are setback a significant distance from the Darling Street frontage and are  
inconsistent with the general street alignment that is typical of shopfronts elsewhere along 
Darling Street. This is considered to be inconsistent with the following control under C1.5 
Corner Sites. 
 

C4 Building elements including wall height, roof form and front setback and 
architectural features including balconies, awnings, verandahs, parapets and dormers 
are to be compatible in scale with the streetscape. 

 
As discussed in more detail in a later section of the report, the proposal in its current form will 
result in adverse noise and privacy to the surrounding residential properties and this is contrary 
to the following control: 
 

C5 The development does not have an adverse impact on surrounding properties, the 
streetscape or public domain by way of: a. amenity; b. solar access; c. views; d. 
privacy; e. urban design; f. being inconsistent with desired future character; and g. shall 
be constructed of high quality materials and finishes. 

 

C1.11 Parking 
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As Darling Street is a “Recognised Shopping Street” and the retail/restaurant premises are 
less than 50sqm, they are exempt from parking requirements. For the residential component, 
minimum resident parking = 1.5 spaces and visitor = 0.45 spaces are required. Therefore the 
2 spaces provided would numerically comply with the prescribed parking requirements. 
 
The requirements for Bicycle Parking are as follows: 
 

 

 

 
 
Given that there are 5 apartments that are being proposed and the shops/restaurants are 
below 50 sqm and do not exceed more than 10 Staff, the following are required: 

 
• Residential = 2.5 (1 per 2 dwellings) + 0.5 (visitor: 1 per 10 dwellings) = 3 spaces 
• Commercial = 3 premises = 1 per premises = 3 spaces. 
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Therefore, a total of 6 bicycle spaces are required and the proposed 5 spaces do not comply. 
There is also no indication that shower/change room facilities can be provided in associated 
with the bicycle parking.  
 
In addition, the proposed headroom for the car parking at 1700mm is problematic and not 
considered to be acceptable. The car parking design in its current form is not satisfactory and 
will need to be amended to ensure full compliance with AS2890.1.  
 
Council’s RFI letter requested that the proposal / design be amended and provide an updated 
traffic report that include an assessment on the delivery needs of the restaurant and address 
the provision of off-street parking and bicycle parking in accordance with the controls and 
numerical requirements of this part of the LDCP2013. The report also required amendment to 
justify any shortfall in the required parking spaces, certify that the access and parking complies 
with current Australian Standards including AS/NZS 2890.1-2004 Parking Facilities - Off-
Street Car Parking, AS 2890.2-2002 Parking Facilities - Off-Street commercial vehicles 
facilities, AS/NZS 2890.6-2009 Off-street parking for people with disabilities and AS 2890.3-
1993 Parking Facilities - Bicycle parking facilities. 
The applicant has elected not to provide any amendments or additional information in this 
regard, and therefore, the proposal in its current form is considered to be inconsistent with the 
following objectives under this part: 
 

• O4 To integrate bicycle parking & facilities (such as showers and lockers) into 
developments so that cycling is a viable transport alternative. 

• O6 To accommodate on-site parking that is safe, accessible, well laid out and 
appropriately lit. 

• O10 To ensure the design and construction of vehicle parking, service and delivery 
areas and loading facilities minimises visual and amenity impacts that can be caused 
by traffic movements and parked vehicles. 

 
C2.2.2.1 Darling Street Distinctive Neighbourhood 
 
As discussed in more detail in a later section of the report, the proposal in its current form will 
result in adverse noise and privacy impacts to the surrounding residential properties and this 
is contrary to the following desired future character controls: 
 

• C4 The interface between Business zoned sites along Darling Street and adjacent 
Residential zoned land is to be carefully considered in light of issues relating to bulk, 
scale and residential amenity. In this regard the provisions of Part C4.5 – Interface 
Amenity within this Development Control Plan are to be considered in the assessment 
of development on business zoned land along the interface boundary between 
Residential and Business zoned land. 

• C12 Development adjacent to residentially zoned land is to be considered in light of 
Part C4.5 – Interface Amenity within this Development Control Plan. Such 
consideration is to apply only to the interface boundary and has the following 
objectives: 
a. to preserve residential amenity, and 
b. to ensure an appropriate transition in bulk and scale of development. 

 
The proposal has a poor presentation to Darling Street. The proposed shopfronts, which are 
setback a significant distance from the Darling Street frontage, are inconsistent with the 
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general street alignment that is typical of shopfronts elsewhere along Darling Street and are 
not compatible with the traditional rhythm of the shop fronts on Darling Street. Therefore, it is 
considered to be inconsistent with the following desired future character control: 

 
• C14 Shopfronts for contemporary buildings should maintain the traditional rhythm and 

scale of the street. Shop fronts should preserve the proportions and openings of the 
established streetscape and should allow for disabled access in accordance with Part 
C1.10 - Design for Equity of Access and Mobility of this Development Control Plan. 

 
C3.13 Conversion of Existing Non-Residential Buildings  
 
The proposal includes the conversion of two commercial premises (on first and second floor) 
into residential units. 
 
The proposal does not yet adequately address a number of the shortcomings of the existing 
building, particularly its poor presentation and disconnection with Darling Street, particularly 
at the base. The proposed entry stair and platform lift access are not ideal and does achieve 
an equitable universal access for residents and customers. As discussed in more detail in 
other sections of the report, the proposal also provides inadequate solar access to the 
proposed units and will result in adversity amenity impacts to adjoining properties in relation 
to visual privacy.  
 
Therefore, the proposal has not demonstrate that the subject commercial premises is suitable 
of being converted into residential units and is inconsistent with the following objectives and 
controls under this part: 
 

• O1 Development encourages the adaptive re-use of non-residential buildings for 
residential uses that: 

c. provide a high level of resident amenity; 
d. is compatible with the character of the neighbourhood and streetscape; 
e. represent high quality urban and architectural design; and 
f. does not have a significant adverse amenity impact on surrounding land. 

• C1 The existing character of the building is retained and/or enhanced. 
materials is maximised. 

• C4 The conversion provides an adequate level of residential amenity in terms of 
acoustic privacy, private open space, solar access and visual privacy. 

• C5 The appearance of the building integrates with and enhances the streetscape. 
• C6 Landscaped open space to incorporate a planting area is provided to cater for the 

recreation needs of residents and enhance the environmental sustainability of the 
development. 

 
 
C4.1 Objectives for Non-Residential Zones 
 
As discussed in earlier sections of the report, the proposal in its current form has a poor 
presentation and disconnection with Darling Street, does not receive adequate amenity due 
to non-compliance in relation to solar access and would result in adverse amenity impacts to 
surrounding residential properties with regard to visual privacy and noise impacts.  
 
Therefore, the proposal in its current form is considered to be inconsistent with the following 
objectives and controls under this part: 
 

• O8 To achieve an appropriate balance between promoting economic prosperity and 
protecting established residential amenity.  
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• O9 To achieve a high quality urban environment where buildings make a positive 
contribution to the function and visual quality of the public domain and streetscape. 

• O10 To ensure a sensitive transition to adjoining residential areas at zoning 
boundaries.  

 
C4.5 Interface Amenity 
 
Noise 
 
The proposal includes a café/restaurant located at the rear at the ground floor level with an 
associated outdoor terrace that is directly adjacent to the northern boundary that is shared 
with a residential dwelling at No. 2 Church Street. The café/restaurant is proposed to operate 
between: 
 

• 6.30am to 10pm Monday to Saturday; and 
• 7am to 3pm Sundays. 

 
The subject site was previously approved as a coffee lounge under DA 4554 (on 12/12/72) 
with the hours of operation between 9 am to 7 pm (Monday to Saturday) with no Sunday 
trading. 
 
There are concerns with the proposed hours of operation as there is a residential property 
immediately to the north of the proposed café/restaurant and the current design is of a form 
that will have noise generation areas directly adjacent to the residential property at 2 Church 
Street. As the proposed screening associated with the café/restaurant will have openings, the 
screening is unlikely to be effective in mitigating noise impacts.  
 
Due to these concerns, it was requested that the café/restaurant be relocated to the Darling 
Street frontage to reduce noise impacts and to provide an acoustic report that demonstrates 
that the proposed use/hours of operation will have acceptable noise impacts to the 
surrounding residential properties.  
 
As the applicant has elected not to make any design changes or provide an acoustic report to 
address the potential noise impacts, the proposed café/restaurant is considered to have 
adverse amenity impacts to the adjacent property at 2 Church Street in relation to noise 
impacts. 
 
Privacy 
 
The application also proposes new first and second floor balconies associated with the studio 
units that are located approximately 1.7 metres from the boundary shared with 2 Church 
Street. Given the slope of the Church Street and the relative levels these balconies are located 
at, there will be sightlines into the private open spaces of the surrounding properties to the 
north and the west as well as the window on the southern elevation of 2 Church Street. As 
these are the only private open spaces associated with the studio units, and there is no 
communal private open space, it is envisaged that these balconies will be used frequently and 
the potential impacts generated are considered to be excessive and unacceptable. 
 
 
Secondly, there is potential visual privacy impacts from the proposed windows on the northern 
elevation of the proposed units on the first and second levels. While it is acknowledged there 
are existing windows on this elevation, these windows are associated with an 
office/commercial use that has different impacts to a residential use where the units will be 
occupied for 24 hours a day instead of standard office hours associated with the existing 
commercial/office use.  
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In light of above, it is considered that the proposal is inconsistent with the following objectives 
and controls under this part: 
 

• O1 To ensure that development does not impact the surrounding area or cause 
unreasonable nuisance to any other use by way of:  

a.    noise;  
e.    overly bulky or overbearing development that significantly reduces outlook or 

privacy.  
• C4 Noise generating activities are located within buildings.  
• C5 Noise generating activities are located and oriented away from residential uses or 

other sensitive receiving environments.  
• C6 Noise generating activities are screened from residential uses or other sensitive 

receiving environments by acoustic barriers such as solid walls or acoustic fencing. 
• C15 Where adjoining land in a residential zone:  

a. new windows or other openings facing side and rear boundaries are located 
or designed to minimise the potential for direct overlooking of windows of 
habitable rooms and private open space of dwellings;  

b. where additions or extensions will result in a greater number of employees or 
customers being present on the premises, existing windows that directly 
overlook adjoining dwellings are screened to prevent overlooking; and  

c. places where people gather in an outdoor environment, such as a patio, deck 
or balcony, that directly overlook adjoining dwellings are screened to prevent 
overlooking. 

 
C4.6 Shopfronts 
 
The application proposes to retain the structural elements of the existing building but also 
seeks to demolish the existing retail and food and drink premises at ground floor level and to 
be replaced with new retail premises and a café/restaurant at the rear. 
 
As discussed earlier in the report, the proposal does not adequately address the shortcomings 
of the existing building, particularly its poor presentation and disconnection with Darling Street. 
The proposed entry stair and platform lift access are not ideal and may not achieve an 
equitable universal access for residents and customers.  
 
Therefore, the proposal in its current form is considered to be inconsistent with the following 
objectives and controls under this part: 
 

• O1 To ensure that shopfront development:  
b.   retains and enhances the heritage character and sense of place and setting 

within the streetscape;  
c.   enhances the vibrancy of the public domain; and  
d.   is universally accessible.  

• C2 Development:  
a. compatible with the scale, form and elevation proportions of the streetscape;  

• C7 Development enables safe and convenient universal access for all persons, in 
particular those with reduced mobility.  

 
C4.15 Mixed Use 
 
As discussed in earlier sections of the report, the proposal in its current form has a poor 
presentation and disconnection with Darling Street, does not receive adequate amenity due 
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to non-compliances in relation to solar access and would result in adverse amenity impacts to 
surrounding residential properties by way of visual privacy and noise impacts. There is also a 
lack of separate entry between the proposed café/restaurant and the access to the residential 
units. 
 
Therefore the proposal in its current form is considered to be inconsistent with the following 
objectives and controls under this part: 
 

• O1 To ensure that development for the purpose of mixed use:  
a. enhances the vibrancy of centres;  
c. provides an acceptable level of residential amenity;  

• C5 Separate areas for business and resident access may be required for new 
development and where practical for:  

b. building entries;  
• C7 Where possible, access to the residential part of the development is from the 

main street frontage where:  
a. it is compatible with the streetscape and any heritage conservation 

considerations;  
b. pedestrian entries to residential uses are separate from the entry to the 

commercial part of the building; and  
• C8 Dwellings are provided with an acceptable level of residential amenity in terms of:  

a. access to sunlight to main living areas and adjoining main areas of private 
outdoor recreation space such as courtyards and balconies;  

b. access to daylight to all habitable rooms;  
d. obtaining visual privacy.  

• C10 The building form of a mixed use development must comply with the provisions 
of, C4.2 – Site layout and building design, C4.4 – Elevation and material, and C4.5 – 
Interface amenity of this Development Control Plan.  

 
E1.1.3 Stormwater Drainage Concept Plan, E1.2.2 Managing Stormwater within the Site, 
E1.2.5 Water Disposal 
 
Identified as an issue from an objection, it appears that currently there is water accumulation 
in the existing basement carpark during heavy rainfall and the water does not discharge for 
days and also from a site inspection conducted at 2 Church Street, there seems to stormwater 
pipes associated with 323 Darling Street that is located within the property of No. 2 Church 
Street. The stormwater drawings provided with the application provide no detail of how the 
basement/carparking levels will function in terms of stormwater management and the 
stormwater pipe located on the northern wall encroaching 2 Church Street is not shown. Given 
the amount of works being proposed, the stormwater management of the entire building 
(including existing systems) must be investigated, not just the levels above. 
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Photo from objector showing acumination of water in the existing carparking area of 323 Darling Street. 
 
The applicant was required to provide an updated stormwater management plan that 
incorporates on-site stormwater detention and/or on-site retention/ re-use facilities 
(OSR/OSD), certified by a suitably qualified Civil Engineer must be submitted. 
 
The applicant has elected to not provide any additional information, and therefore, has not 
demonstrated that the proposal will have acceptable impacts to adjoining properties. 
Therefore, the proposal is considered to be inconsistent with the following objectives: 
 

E1.2.2 Managing Stormwater within the Site:  
 

O1 To integrate site layout and the drainage system to avoid nuisance flows and 
flooding within the development and onto neighbouring properties. 
 
E1.2.5 Water Disposal 
 
O1 To maintain existing natural drainage patterns and avoid nuisance and flooding to 
the drainage system and downstream properties. 

 
5(c) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, the proposal will have 
adverse environmental impacts on the locality.  
 
5(d)  The suitability of the site for the development 
 
Considering that adverse effects on adjoining properties and the streetscape have not been 
minimised, and the amenity for future occupants is poor as a result of the proposed design 
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and existing site constraints, this site is considered unsuitable to accommodate the proposed 
development. 
 
5(e)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
15 unique submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

- Issues with regard to compliance with SEPP No.65/Apartment Design Guide – refer to 
assessment in 5(a)(i) State Environmental Planning Policy (Housing) 2021 

- Privacy impacts from the new balcony – refer to assessment in relevant sections under 
5(a)(i) State Environmental Planning Policy (Housing) 2021 and 5(a)(ii) Inner West 
Local Environmental Plan 2022 (IWLEP 2022) 

- Floor Space Ratio exceedance– refer to assessment in relevant sections under 
Section 4.4 – Floor space ratio and Section 4.4A – Exception to maximum floor space 
ratio for active street frontages under 5(a)(ii) Inner West Local Environmental Plan 
2022 (IWLEP 2022) 

- Traffic and Parking – refer to assessment in C1.11 Parking under 5(b) Development 
Control Plans 

- Compliance with relevant sections in the Leichhardt Development Control Plan - refer 
to assessment in relevant sections under 5(b) Development Control Plans 

- Accessibility - refer to assessment in relevant sections under 5(a)(i) State 
Environmental Planning Policy (Housing) 2021 and C4.6 Shopfront under 5(b) 
Development Control Plans. 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:  Existing building and proposed works not consistent with desired character of  

the area/consistency with surroundings 
Comment:       This is discussed in more detail in earlier sections of the report, including under  

C2.2.2.1 Darling Street Distinctive Neighbourhood of the LDCP 2013 and State 
Environmental Planning Policy (Housing) 2021, and it is agreed that the 
existing building and the proposed works are not a form that would be 
consistent with the desired future character of the area. 

 
Issue:  Issues in relation to design/quality/low budget renovation 
Comment: As discussed in more detail in earlier section of the report, given the extent of  

works and proposed change of use, it is expected that the proposal be 
amended to achieve better urban design outcomes.  

 
Issue:               Issues in relation to compliance with Landscaping/Vegetation 
Comment:       As the Apartment Design Guide applies to this site, issues in relation to  

landscaping is covered by the deep-soil section of the apartment design guide, 
the proposal is non-compliant in this regard. 

 
Issue:              Inadequate setbacks 
Comment:       As the requirements of the Apartment Design Guide applies to this site,  

setbacks are covered in the privacy/setback section of the apartment design  
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guide discussed earlier in the report,  noting the proposal is non-compliant in 
this regard. 

 
Issue:              Noise/hours of operation of restaurant 
Comment:       This is discussed in more detail in Section 4.5 – Interface Amenity of the LDCP  

2013 in an earlier section of the report. As an acoustic report had not been 
provided and the café/restaurant not relocated to the Darling Street frontage, 
the proposal is considered to be unacceptable in this regard. 

 
Issue:              Flooding of car parking area of 323 Darling Street leading  

to rodent infestation 
Comment:       This is discussed in more detail in E1.2.2 Managing Stormwater within the Site,  

the additional information requested has not been provided by the applicant 
and therefore is considered to be unacceptable in this regard. 

 
Issue:              Noise from proposed balconies. 
Comment:       As the Apartment Design Guide applies to this site, issues in relation to  

balconies is covered by the balconies section of the apartment design guide 
which allows balconies up to 8 sqm for 1 bedroom units and 10 sqm for 2 
bedroom units. As the top level balcony is already existing and the proposed 
balconies at first and second floor levels do not exceed the specified sizes 
under the Apartment Design Guide, the noise generated from these balconies 
are considered to consistent with other residential balconies for residential flat 
buildings however their proximity to the boundary may increase noise impacts. 
Additionally the location of these balconies does not comply with the required 
setbacks under the Apartment Design Guide and the proposed new balconies 
on the first and second floors on the northern elevation will have adverse 
impacts to the surrounding properties in relation to visual privacy. Therefore the 
proposal in its current form is not supported. 

 
Issue:               Noise from proposed lift and garage doors 
Comment:       The noises generated from lifts and garage doors are considered to be  

consistent with the noise generation that is expected from developments within 
the E1 zone. 

 
Issue:  Please keep this building enclosed and zoned for offices 
Comment:       The subject site is zoned E1 – Employment Zone and does permit residential  

accommodation subject to complying with the relevant controls under 6.13 - 
Residential accommodation in Zones E1, E2 and MU1. As discussed in an 
earlier section of the report, the proposal in its current form is not considered 
to be consistent with 6.13 - Residential accommodation in Zones E1, E2 and 
MU1 and is recommended for refusal. 

 
Issue:  Loss of commercial space 
Comment:      The subject site is zoned E1 – Employment Zone and permits residential  

accommodation on levels first floor and above subject to complying with the 
relevant controls under 6.13 - Residential accommodation in Zones E1, E2 and 
MU1. The loss of commercial space is not a reason for refusal but the 
application is recommended for refusal due to other reasons. 

 
Issue:  Issues in relation to Apartment mix 
Comment:       6.14 - Diverse housing of the Inner West Local Environmental Plan 2022  

requires at least 25% of the dwellings to be studio dwellings, or dwellings 
containing only 1 bedroom, and no more than 30% of the dwellings to be 
dwellings containing at least 3 bedrooms. The proposal complies with these 
controls. 
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Issue:  Concerns about lack of detail in the structural engineering report 
Comment: This issue was raised with the applicant in the request for additional  

information letter dated 1 December 2023 and the following additional 
information was requested: 

 
“The structural engineering report should be updated to include a section that 
documents the existing condition of the building and include relevant 
photographs in the field inspection that have been carried out in relation to 
reaching the original conclusion that the existing structure is of good condition 
to accommodate the additional loading and the impacts from the demolition 
works/cutting into the existing concrete slab. 
 
Given the proximity of the existing structures to the adjoining properties, Work 
Method Statement detailing methods of construction to be used to ensure the 
part/s of the building shown to be retained is/are retained, including temporary 
support during demolition and construction and how to ensure the works will be 
carried out in a way that would not result in any impacts to the adjoining 
properties at 2 Church Street and 323B Darling Street.” 
 
The applicant has not provided any additional information in this regard, and it 
is considered that there is insufficient information to conclusively demonstrate 
the existing structure is of good condition to accommodate the additional load 
and the impact from the demolition works/cutting into the existing concrete slab 
nor has sufficient information been provided to demonstrate that there will be 
no adverse impacts to the adjoining properties during construction. 

 
Issue:  No consultation with neighbours/ no consideration of community 
Comment:       While consultation with the neighbours would be beneficial prior to lodging a  

development application, it is not a mandatory requirement under the 
development assessment process. 

 
Issue:  Lack of strategic context/ Council should undertake a master planning exercise  

to run from the heritage precinct of library/courthouse etc through to 
Woolworths 

Comment:       At this point in time, there is no master plan that needs to be considered in  
the assessment of this application. 

 
Issue:  Personal privacy impact 
Comment:       While potential privacy impacts due to construction/during construction is not a  

matter of consideration in the development assessment process, the proposal 
in its current form is considered to result in adverse visual privacy impacts and 
is recommended for refusal. 

 
Issues:  Street accessibility/ Dust and debris from construction/ Construction noise 
Comment: If the application was recommended for approval, standard conditions requiring  

a Construction and Traffic Management Plan prior to issue of a construction 
certificate will be recommended. An advisory note will be added in relation to 
the noise regulations that will be applicable. However, the application is 
recommended for refusal for reasons outlined elsewhere in the report. 

 
Issues:  Lack of Maintenance/existing poor building condition 
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Comment: Additional information was requested in relation to structural engineering and  
stormwater management given the existing conditions of the building to 
minimise the potential impacts to surrounding properties. The applicant has not 
provided the additional information that was requested, and the application is 
recommended for refusal.  

 
Issues:  Devaluation of my property 
Comment: There is no evidence to suggest this nor is this a matter for consideration under  

Section 4.15 of EP&A Act 1979. 
 
 
5(f)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest as it results in numerous non-compliances with 
the IWLEP 2022 and LDCP 2013, the totality of which result in unacceptable streetscape / 
heritage, height, bulk and scale, and amenity outcomes. 
 
In this regard, the proposal does not satisfy and has not demonstrated compliance and is 
inconsistent with the relevant matters for consideration of Section 4.15(1)(e) of the 
Environmental Planning and Assessment Act 1979. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

• Heritage 
• Urban Forest 
• Development Engineering 
• Waste (residential) 
• Waste (commerical) 
• Health 
• Building Certfication 

 
6(b) External 
 
The application was referred to the following external bodies: 
 
- Ausgrid – No objections. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area.  
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8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development would result in significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2023/0651 for 
alterations and additions to existing building to provide a mixed use development 
comprising two retail tenancies and restaurant with outdoor dining at ground floor level 
and five residential apartments over, all over two levels of parking at 323 Darling Street 
BALMAIN  for the following reasons. 
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Attachment A – Reasons for refusal 
 

1. The proposed development is inconsistent with, and has not demonstrated 
compliance with the State Environmental Planning Policy (Housing) 2021, pursuant 
to Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act 1979, 
including being inconsistent with the following:  

a. Clause 147(1)(a) - the quality of the design of the development, evaluated 
in accordance with the design principles for residential apartment 
development set out in Schedule 9. 

b. Clause 147(1)(b) – non-compliant with the following elements in the 
Apartment Design Guide:  Communal and Open Space, Deep Soil Zones, 
Visual Privacy/Building Separation, Solar and Daylight Access, Apartment 
Size, Apartment Layout. 

c. Clause 147(1)(c) - any advice received from a design review panel within 14 
days after the consent authority referred the development application or 
modification application to the panel. 

2. The proposed development is inconsistent with, and has not demonstrated 
compliance with the State Environmental Planning Policy (Resilience and Hazards) 
2021, pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning and 
Assessment Act 1979, including:  

a. Clause 4.6 (2) – The application has failed to provide a preliminary site 
investigation of the land in accordance with the contaminated land planning 
guidelines as such the consent authority cannot be satisfied that the site is 
suitable for the proposed residential use.  

3. The proposed development is inconsistent with, and has not demonstrated 
compliance with the Inner West Local Environmental Plan 2022, pursuant to Section 
4.15 (1)(a)(i) of the Environmental Planning and Assessment Act 1979, including:  

a. Section1.2(2)(g)(h)(i) - Aims of Plan 

b. Section 2.3 - Zone Objectives and Land Use Table 

c. Section 4.4 – Floor Space Ratio 

d. Section 4.4A – Exception to Maximum Floor Space Ratio for Active Street 
Frontages 

e. Section 6.9(1), (3) and (4)(a), (e), (f)(i)(ii), (iii), (iv), (vii) and (xi) – Design 
Excellence 

f. Section 6.13 - Residential Accommodation in Zones E1, E2 and MU1 

4. The applicant has not submitted a request under Section 4.6 of Inner West Local 
Environmental Plan 2022 to demonstrate sufficient environmental planning grounds to 
justify contravening the FSR development standard and the development is 
considered contrary to the objectives of the standards in its proposed form. In the 
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absence of a valid and well-founded Section 4.6 Exceptions to Development 
Standards request, the consent authority cannot consider the proposed variation and 
is without power to approve such a development. 

5. The proposed development is inconsistent with, and has not demonstrated 
compliance with the Leichhardt Development Control Plan 2013, pursuant to 
Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act 1979, 
including: 

a. C1.0 General Provisions - O2, O4 and O6 

b. C1.3 Alterations and additions - O1(c) and O1(d) 

c. C1.4 Heritage Conservation Areas and Heritage Item – O1(c) and (d) 

d. C1.5 Corner Sites - C4 and C5 

e. C1.11 Parking - O4, O6, and O10 

f. C2.2.2.1 Darling Street Distinctive Neighbourhood - C4, C12 and C14 

g. C3.13 Conversion of Existing Non-Residential Buildings - 
O1(c), O1(d),O1(e),O1(f), C1, C4, C5 and C6 

h. C4.1 Objectives for Non-Residential Zones - O8, O9, and O10 

i. C4.5 Interface Amenity - O1(a), O1(e), C4, C5, C6, C15(a), C15(b), and C15(c) 

j. C4.6 Shopfronts - O1(b), O1(c), O1(d), C2(a), and C7 

k. C4.15 Mixed Use - O1(a), O1(c), C5(b), C7(a), C7(b), C8(a), C8(b), C8(d) 
and C10 

l. E1.2.2 Managing Stormwater within the Site - O1 

m. E1.2.5 Water Disposal - O1 

6. The proposed development will result in adverse built environment impacts in the 
locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979.  

7. The proposal has not demonstrated that the site is suitable for the development 
pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 

8. The proposal has not demonstrated it is in the public interest pursuant to Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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Attachment B – Plans of proposed development
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Attachment C- Draft conditions of consent in the event of approval
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Attachment D – Statement of Heritage Significance of Heritage 
Conservation Area
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Attachment E – Architectural Excellence and Design Review Panel
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