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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2023/0341 
Address 31 Cameron Street BIRCHGROVE   
Proposal Section 4.56 Modification of Development Consent to 

D/2016/391 which approved  partial demolition and 
alterations and additions  an existing hotel, including 
construction of two residential dwellings, conversion of the 
upper floor of the hotel into a residential dwelling and 
associated works. Modifications include: reinstatement 
works; reconfiguration and extension of basement; and 
various other internal and external modifications including 
changes to levels and modifications to approved dwellings 

Date of Lodgement 06 October 2023 
Applicant Mr Darren Shields 
Owner Capitalist Property Investments Pty Ltd 
Number of Submissions Initial: 1 letter of Support 
Value of works $3,531,000.00 
Reason for determination at 
Planning Panel 

• Heritage item 
• Variation of FSR greater than 10% 

Main Issues • Impact to heritage item  
• Non-compliance with FSR development standard 

Recommendation Approved with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Court approval of the original development application  
Attachment D Statement of Heritage Significance  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council modify Determination No 
D/2016/391 which approved  partial demolition and alterations and additions  an existing hotel, 
including construction of two residential dwellings, conversion of the upper floor of the hotel 
into a residential dwelling and associated works. This modifictaion seeks the reconfiguration 
and extension of basement and various other internal and external modifications including 
reinstatement works, changes to levels and modifications to approved dwellings under Section 
4.56 of Environmental Planning and Assessment Act 1979 (EP and A Act 1979) at 31 
Cameron Street Birchgrove. 
 
The application was notified to surrounding properties and no objections were received and 
one letter of support was received in response to the initial notification. 
 
The main issues that have arisen from the application include: 
 

• Impact to Heritage Item from unauthorised works; and 
• Non-compliance with Floor Space Ratio development standard. 

 
The non-compliances are acceptable subject to the imposition of conditions and the 
application is recommended for approval.  
 
2. Proposal 
 
The proposed modifications include reinstatement of a number of elements that were 
demolished without prior approval and proposed new works to extend the basement level of 
the pub and additional basement levels to the residential component amongst other internal 
and external modifications. 
 
Unauthorised works 
 
Various unauthorised works had been carried out without approval which includes: 
 
Basement Floor Level  
 
At the Basement Floor Level, the unauthorised works that have been carried out include:  
 

• Removal of a portion of the party wall between the hotel and the dwelling house; and 
• Additional amount of excavation under the pub and where the proposed basement of 

the proposed dwellings are located was conducted without prior approval. 
 
Ground Floor Level 
 
At the Ground Floor Level, the unauthorised works that have been carried out include:  
 

• Demolition of entire ground floor structure, existing bar. 
• Removal of internal wall adjacent to the bar at the ground floor level of the hotel; and  
• Removal of a portion of the party wall between the hotel and the dwelling house. 
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First Floor Level 
 
At the First Floor Level, the unauthorised works that have been carried out include: 
 

• Removal of internal walls for bedrooms 1 and 2, kitchen and bathroom of the hotel; 
and 

• Removal of a portion of the party wall between the hotel and the dwelling house and 
the rear wall of bedroom 3. 

 
External balcony 
 

• The external balcony has been demolished without prior approval.  
 
The details of the proposed modifications are as follows: 
 
Proposed works 
 
Basement Level 
 
At the Basement Floor Level, the proposed modifications include:  
 

• Revised Finished Floor Level (FFL) is at RL 17.850 AHD;  
• Extension of the approved basement area to remove the existing keg storage area to 

provide sanitary facilities and provision of an OSD;  
• Extension of the basement under the approved townhouses (TH-01 and TH-02) to 

provide added bicycle parking, rainwater tank, OSD, sewer pump, storage and laundry 
facilities;  

• Reconstruction of a portion of the party wall between the hotel and the dwelling house 
• Overland flow path to be converted to reticulated; and 
• Relocation of stairs and lift core. 

 
Ground Floor Level 
 
At the Ground Floor Level, the proposed modifications include:  
 

• Amendments to the approved Ground Floor Hotel including a relocated commercial 
kitchen and lift core design;  

• Redesigned entry to the residential unit above the pub (U-01) including dedicated 
space for laundry and bin storage in ground floor accommodation;  

• Revised FFL for Townhouse (TH-01) to RL 20.930 and 20.70 AHD;  
• The FFL has been raised pursuant to Condition 26a which required a 170mm height 

difference between the garage floor or driveway and the road gutter level; • Revised 
FFL for Townhouse (TH-02) to RL 21.15 and 20.70 AHD;  

• Reconfiguration of Townhouse (TH-02) to include bin store, bathroom, home office, 
redesigned stairs and an entry foyer; and  

• Reconfiguration of Townhouse (TH-01) to relocate the bathroom and include a new 
bin storage room; and 

• Increase in size of the garage pursuant to Condition 26(d). 
• The timber floor is proposed to be reinstated of the ground floor level. 
• Reconstruction of internal wall adjacent to the bar at the ground floor level of the hotel; 

and 
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• Reconstruction of a portion of the party wall between the hotel and the dwelling house. 
 

 
First Floor Level 
 
At the First Floor Level, the proposed modifications include:  

• Redesigned floor plan of U-01 to amend the open kitchen, living and dining area, and 
bathrooms at First Floor Level;  

• Extend First Floor Level over a portion of the external terraces to accommodate 
reconfigured staircase in TH-01 and TH-02; 

• Voids incorporated to terraces to provide for improved light and airflow in the terraces; 
and  

• Removal of the metal awning proposed for TH-01 and TH-02 and replace with louvres 
on windows. 

• Reconstruction of internal walls for bedrooms 1 and 2, kitchen and bathroom of the 
hotel; and 

• Reconstruction of a portion of the party wall between the hotel and the dwelling house 
and the rear wall of bedroom 3. 
 

 
West Elevation 
 

• On the West Elevation, the proposal includes the removal of the overland flow path 
door. 

 
North Elevation 
 
On the North Elevation, the proposed modifications include: 
 

• Adjusted dormer windows; 
• Original openings to be retained; and 
• Adjusted the party wall between the two proposed town houses to be consistent with 

the change in roof form. 
 
South Elevation 
 

• On the South Elevation, the proposed modifications include the reconfiguration of the 
sliding doors to be updated from a two-door system to a three-panel sliding window of 
the Townhouses (TH-01 and TH-02). Privacy screens have also been extended to 
ground level. 

 
External balcony 
 

• The external balcony is proposed to be reinstated. 
 
The application also seeks to amend condition 1 to update the approved drawings/documents 
and seeks to amend condition 23, a stormwater management related condition. 
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3. Site Description 
 
The subject site is located on the eastern side of Cameron Street, at its intersection with Short 
Street and is known as No. 31 Cameron Street, Birchgrove and is legally described as Lot 1 
in DP75122. 
 
The site is an irregular parcel of land, with a northern boundary of 27.56 metres, an eastern 
boundary of 9.905 metres, a combined southern boundary of 27.604 metres, and a western 
boundary of 12.115 metres, providing a total site area of 328.7sqm. 
The subject site currently contains a Victorian building known as Sir William Wallace Hotel. 
The building is a two-storey brick building when viewed from Short Street and presents as 
three-storey when viewed from Cameron Street. The subject site has a corrugated iron roof. 
The building was also characterised by a wrap around balcony at first floor which has been 
demolished (and proposed to be reinstated under this application). A basement level exists 
which forms the pub cellar housing the kegs and other supplies. 
 
The surrounding context and streetscape character includes a range of architectural styles. 
Short Street is comprised of a mix of colonial style terraces, modern style terraces and a 
federation style dwelling. Cameron Street exhibits a mix of colonial style terraces, row of 
terraces and single dwellings. 
 
To the north is No. 106 Short Street which contains a single storey dwelling. No. 106a and 
108 Short Street are a pair of modern rendered semi-detached dwellings. To the east is No. 
101 Short Street is a two storey end of row terrace. To the south is No. 29 Cameron Street is 
a two storey terrace. To the west is No. 36 Cameron Street which contains a single storey 
federation style dwelling with a modern extension to the rear 
 

 
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
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Subject Site 
 
Application Proposal Decision & 

Date 
D/2016/391 Demolition of the single storey rear extension of the Sir 

William Wallace Hotel and construction of 2 residential 
dwellings and conversion of the upper floor of the hotel 
to residential dwelling. Part excavation to the basement 
level and insertion of whisky bar and internal alterations. 

07/12/2017 
Approved - 
Land and 
Environment 
Court of 
NSW 

CCP/2020/0353 Construction Certificate – D/2016/391 Approved 
10/07/2020 

 
Surrounding Properties 
 
106A - 108 Short Street 
 
Application Proposal Decision & 

Date 
BA 94/430 Erection of dual occupancy and two offices 30/06/1994 - 

Approved 
BC/2016/72 Building Certificate for Sale: Exempt works carried out 

including replacement of tiles in laundry, new kitchen, 
replacement of existing rear door replace & existing 
glass roof and decking. 

21/09/2016 - 
Approved 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
20/11/2023   Request for additional information sent raising the following issues: 

 
• Accurate depiction and description of the proposed works 
• The Statement of Environmental Effects needs to be amended 
• The Heritage Impact Statement needs to be amended 

Conservation Management Plan (CMP) needs to be provided 
• Engineering reports 

18/12/2023   Applicant provided additional information which consists of: 
 

• Amended plans/drawings which details and distinguishes the 
unauthorised works, the restoration works and the proposed 
new works. 

• Updated Heritage Impact Statement 
• Addendum to the Heritage Impact Statement 
• Conservation Management Plan 
• Reclaimed Material Register 
• Schedule of Conservation Works 
• Structural Engineering Report 
• Update Statement of Environmental Effects 
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07/02/2024  A full set of architectural drawings, including the elevations were 
provided by the applicant (no further design changes to additional 
information submitted on 18 December 2023). 
 
The amended design involves the restoration/rectification of 
unauthorised works and renotification was not required in accordance 
with Council’s Community Engagement Strategy. The amended plans 
and supporting documentation are the subject of this report. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Section 4.56 
 
Section 4.56 of the EPA Act 1979 allows a consent authority to modify a development consent 
granted by it, if: 
 

“(a)  it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at all), 
and 

 
The applicant has provided the following justifications in relation to the substantially the same 
development test: 

“An application can be considered a modification under Section 4.56 if it is 
‘substantially the same’ ‘qualitatively’, ‘quantitatively’ and ‘essentially’. This is in 
accordance with relevant case law, including: 
 

• Moto Projects (No. 2) Pty Ltd v North Sydney Council [1999] NSWLEC 280; 
and 

• Chidiac v Canterbury City Council [2012] NSWLEC 1335 
 
In quantitative terms, the proposed modifications will continue to provide a mixed-
use development including a whiskey bar, existing hotel, two townhouses (TH-01 and 
TH-02) and a residential unit above the pub (U-01). The proposal retains the same 
number of dwellings (TH-01, TH-02 and U-01), building heights, and storeys. The 
proposal largely remains within the footprint of the approved scheme. 
 
The proposed modifications will not materially alter the bulk and scale of the approved 
development to the streetscape and in quantitative terms are considered substantially 
the same development. 
 
In qualitative terms, the proposed modifications primarily comprise changes at 
basement level and an internal reconfiguration. The modifications will not materially 
increase the bulk and scale as viewed from the street and do not seek to alter the 
proposed uses on the subject site. As such, the proposal is not considered to give rise 
to any additional amenity impacts such as increased overshadowing, privacy and/or 
noise as a result of the modifications. The external changes that are proposed would 
not materially change the approved development and do not impact the heritage 
significance of the subject site. For the reasons above, the proposal is considered 
substantially the same development when contemplating the qualitative changes. 
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The unauthorised works that have been undertaken on the subject site relate to internal 
and external walls that have been either been constructed or removed to be 
reconstructed. The external walls that will be reconstructed are located at the rear of 
the site will not be visible from the streetscape and as they will be reconstructed, they 
will not materially change the approved development. 
 
These works have also been detailed in the Schedule of Conservation Works, 
prepared by Weir Phillips, separately submitted. In relation to the Council Request for 
Information (RFI) dated 20 November 2023, it should also be noted that any restorative 
or rectification works will only serve to reinstate the heritage fabric. These elements 
will not be discernible from the original heritage fabric and will therefore ensure the 
amended proposal is substantially the same. 
 
Accordingly, the proposal will also remain the same ‘essentially’ or ‘materially’, being 
a mixed-use development including a whiskey bar, existing hotel, two townhouses (TH-
01 and TH-02) and the residential unit above the pub (U-01).” 

 
On the proviso that the unauthorised works are remedied as per the restorative and 
rectification works outlined in the provided Schedule of Conservation Works, prepared by Weir 
Phillips, the proposed modifications will result in a development that is substantially the same 
as the development originally approved. 

 
(b)  it has notified the application in accordance with— 

(i)  the regulations, if the regulations so require, and 
(ii)  a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

(c)  it has notified, or made reasonable attempts to notify, each person who made a 
submission in respect of the relevant development application of the proposed 
modification by sending written notice to the last address known to the consent 
authority of the objector or other person, and 

(d)  it has considered any submissions made concerning the proposed modification within 
any period prescribed by the regulations or provided by the development control plan, 
as the case may be.” 

In considering the above: 
• The application does not require concurrence or General Terms of Agreement from 

any approval body. 

• The application was notified to persons who made a submission against the original 
application sought to be modified. 

• No objections have been received; one letter of supported was received. 

 
5(b) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Industry and Employment) 2021 
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
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The following provides further discussion of the relevant issues:  
 
5(b)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
 
5(b)(ii)  State Environmental Planning Policy (Sustainable Buildings) 2022  

 
An amended BASIX Certificate was submitted as part of application in accordance with the 
provisions of the SEPP and will be referenced in any modified consent granted to the subject 
application. The proposal raises no issues that are contrary to the provisions of the EP&A 
Regulation 2021.  
 
5(b)(iii) Inner West Local Environmental Plan 2022 (IWLEP 2022)  
 
The application was assessed against the following relevant sections of the IWLEP 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.5 - Additional Permitted Uses for Land 
• Section 2.7 – Demolition Requires Development Consent  
• Section 4.3C – Landscaped Areas for Residential Accommodation in Zone R1 
• Section 4.4 – Floor Space Ratio 
• Section 4.5 – Calculation of Floor Space Ratio and Site Area 
• Section 4.6 – Exceptions to Development Standards 
• Section 5.4 – Controls Relating to Miscellaneous Permissible Uses 
• Section 5.10 – Heritage Conservation 
• Section 6.1 – Acid Sulfate Soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater Management 
• Section 6.11 – Use of Existing Non-residential Buildings in Residential Zones 

 
Section 2.3 Land Use Table and Zone Objectives  
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The site is zoned LR1 under the Inner West LEP 2022 The approved development was for a 
mixed-use development consisting of a pub (which is a type of food and drink premises) and 
two townhouses. 31 Cameron Street had historically been used a pub that predates the current 
planning controls and the proposed modifications do not seek a change the approved uses 
and will remain as a development consisting of a pub and two townhouses. 
 
The objectives of the R1 zone are as follows: 
 

• To provide for the housing needs of the community. 
• To provide for a variety of housing types and densities. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
• To improve opportunities to work from home. 
• To provide housing that is compatible with the character, style, orientation and pattern 

of surrounding buildings, streetscapes, works and landscaped areas. 
• To provide landscaped areas for the use and enjoyment of existing and future 

residents. 
• To ensure that subdivision creates lots of regular shapes that are complementary to, 

and compatible with, the character, style, orientation and pattern of the surrounding 
area. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 
 

The proposed modifications will continue to provide for a variety of housing types and for the 
housing needs of the community within a low-density residential environment. Subject to 
recommended conditions, the proposal will be compatible with the character, style and pattern 
of surrounding buildings, will result in acceptable on-site amenity outcomes, and will not result 
in any undue adverse amenity impacts on adjoining properties or the locality in general.  
 
Given the above, the proposal, as conditioned, is considered to be consistent with the zone 
objectives.  
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Non 

compliance 
Complies 

Landscape Area 
Minimum permissible:   20% or 55.7 sqm 

25.8m² (8.5%) -37.9 sqm or 
57.8% 

No 

Site Coverage 
Maximum permissible:   60% or 167 sqm 

273 sqm (83%) 75.8 sqm or 
38.4% 

No 

Floor Space Ratio * 
Maximum permissible:   0.8:1 or 263 sqm 

 
1.87:1 or 614 sqm 

 
323 sqm or 
123% 

 
No 

 
• The proposal seeks to increase the GFA by approximately 45m² (approved 569m² 

to 614 m²) which results in a FSR increases from 1.73:1 to 1.87:1. 
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Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standards: 
 

• Section 4.3C(a) – Landscaped areas 
• Section 4.3C(b) – Site Coverage 
• Section 4.4 – Floor Space Ratio 

 
It is noted that caselaw demonstrates that for a Section 4.55 or in this case, a Section 4.56 
application, a Clause 4.6 Exception to Development Standards is not required.  
 
A Section 4.55/Section 4.56 is a ‘free-standing provision’, meaning that “a modification 
application may be approved notwithstanding the development would be in breach of an 
applicable development standard were it the subject of an original development application”.  
 
As such, a Clause 4.6 variation has no application to Section 4.55/Section 4.56 modifications. 
However, the applicant has provided justifications for these breaches which is discussed in 
more detail below. 
 
Landscaped Area/Site Coverage 
 
The modification does not seek any further variation to the Landscaped Area and Site 
Coverage development standards under Section 4.3C – Landscaped areas for residential 
accommodation in Zone R1 under Inner West LEP 2022 from that already approved in the 
original development consent. 
 
Floor Space Ratio 
 
The proposed modification seeks to increase the overall maximum FSR to 1.87:1, resulting in 
an additional 45 sqm of gross floor area (GFA) and increases the proposed FSR from 1.73:1 
to 1.87:1. The additional GFA is a result of result of the additional basement which includes 
new laundry/corridor areas to the town houses and expansion of the basement of the pub to 
provide amenities, bin storage and whisky bar. 
 
The applicant has provided the following justification for the proposed breach which is 
summarised below: 
 

• The proposal maintains the same uses as previously approved including a whiskey 
bar, hotel, townhouses and residential unit above the pub. The proposal does not seek 
to increase the patronage of these uses or introduce additional residential 
accommodation. The previous application found the density was appropriate for the 
subject site and the increase of is not considered to materially affect the density. 

• Given that the increase in GFA is predominately located at basement level, the 
additional GFA would not have a discernible impact on the transition of different 
densities.  

• The increase in GFA is primarily located at basement level and the proposal does not 
seek to alter the building above ground level. As such, the proposal is not considered 
to give rise to any additional undue amenity impacts as a result of the increased GFA. 

• No changes to the landscaped area is proposed as part of this modification application. 
 
The proposed breach of the Floor Space Ratio development standard can be supported for 
the following reasons: 
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• The additional gross floor area is predominately located within the basement level and 

will not result in any additional adverse amenity impacts in relation to overshadowing, 
bulk and scale impact or loss of privacy. 

• As the additional gross floor area is predominately located within the basement level, 
the additional gross floor area will not result in any adverse impacts to the streetscape 
to the heritage item and the Heritage Conversation Area.  

 
Section 5.10 – Heritage Conservation 
 
Heritage Listing: 
The subject property at 31 Cameron Street Balmain is located within the Town of Waterview 
Heritage Conservation Area (C31 in Schedule 5 of the IWLEP 2022).  
The Sir William Wallace hotel is a local heritage item. 
The Statement of Significance for the Hotel is as follows: 
 

No. 31 Cameron Street, the Sir William Wallace Hotel, is of local historic, aesthetic and 
social significance as a representative example of a Victorian Filigree corner Hotel that has 
continued to serve local workers and residents since 1879.  Despite some alterations and 
additions to the rear and sides, the building significantly retains its overall scale, form, 
character and details as it presents to the corner, including the brick facades, splayed 
corner, sandstone basement along the Cameron Street façade, roof form, posted balcony 
and pattern of openings.  The building occupies an elevated and prominent corner site and 
overall makes a positive contribution to the Cameron and Short Street streetscapes and 
intersection. 
 

As outlined in earlier sections of the report, there have been a number of unauthorised works 
carried out which includes the removal of the entire ground floor (containing the previously 
existing bar area), the external first floor balcony, as well as removal of various walls and 
excavation. As requested by Council, the applicant has provided an updated Heritage Impact 
Statement, a Schedule of Conversation Works and Reclaimed Material Schedule. These 
documents will be included as stamped documents in the conditions of consent and the 
proposed modifications will also include the rectification/restoration of the elements that were 
removed without prior approval (and proposed to be retained) using as much savaged material 
as possible.  
 
While the proposed modification works and the rectification/restoration (reinstatement) works 
are considered to be acceptable, the following issues were observed. 
 

1. Basement  

It should be noted that the construction of a new wall immediately adjacent to the 
existing sandstone walling means that the rear of the sandstone blocks will not be 
accessible for maintenance.   The SOHI has not assessed the impact that the new 
construction may have on the existing masonry walls and the construction materials of 
the new work are not described. This new construction may lead to moisture problems 
and the deterioration of the sandstone blockwork.  The court approved plans largely 
retained the existing walling.   
There are no photographs of the unapproved works in the SOHI.  Photographs should 
have been included as a record of the extent of work undertaken.  
No information is shown on the basement plans regarding the adjacent buildings.  The 
increase in the scale of the new terrace houses, ie the construction of basements, 
should be carefully designed so as to not impact on the adjacent housing stock.   

2. Ground Floor 
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The architectural drawings do not show the degree to which existing features such as 
wall tiles and pressed metal ceilings are to be retained.  Additional information should 
be provided regarding the retention of internal finishes within the hotel building.  
The reworked design retains the existing openings to the street.  The architectural 
drawings should indicate where the existing joinery is being retained and repaired (or 
provide a cross reference to a Schedule of Works).   

3. First Floor 

As with the ground floor, the first floor architectural drawings do not indicate the extent 
to which the existing architectural detailing is being retained, in particular the pressed 
metal ceilings and existing joinery.  
The installation of a new window to the first floor is acceptable. This window should 
match the existing rear window at first floor level.  

4. External Configuration  

The reinstatement of the verandah detailing is supported and will improve the external 
appearance of the building.  The placement of a condenser unit on the verandah roof 
is not supported.  A more appropriate location for this element should be sought.  
The architectural drawings should indicate where existing fabric such as timber 
windows are being retained and repaired and where later finishes such as horizontal 
boarding are to be removed (eg on the West Elevation).   The scale of the windows on 
the Western Elevation does not match the photographs in Streetview.  
The window opening to Short Street proposed to be infilled should be infilled with 
brickwork and detailed to show that there was originally a window opening in this 
location. 

5. External Walling (Rear Walls) 

The external walling that has been removed should be reinstated using the bricks that 
have been removed from the site and placed in storage. As noted above, no 
photographs have been provided to show the extent of work undertaken without 
approval.  

6. New Terrace Houses  

The changes to the pattern of fenestration of the terrace houses is acceptable and will 
not have a more detrimental impact on the streetscape than what has already been 
approved. 

 
To Address the matters raised above, the following conditions will be recommended: 
 

Prior to the issue of a Construction Certificate, the Certifying Authority must be provided 
with amended plans demonstrating the following: 
 

a. The historic architectural finishes to the ground floor bar room are to be 
conserved and reinstated to their original detail, colour and profile, including 
pressed metal ceilings and cornices, interwar ceramic wall tiles, fireplace, 
hardwood timber flooring, and joinery including skirtings and architraves. 

b. Retention of the pressed metal ceilings at first floor level. 

c. The condenser unit is to be relocated away from the roof of the reinstated 
verandah to a location where it is not visible from the public domain. 

d. The external walling that has been removed should be reinstated using the 
original bricks (currently in storage). 

 
And: 
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Prior to the issue of an Occupation Certificate (whether an interim or final Occupation 
Certificate), the Principal Certifier must be provided with 
 
A comprehensive As-Built record including annotated architectural plans and 
photographs showing all interior and exterior areas prior to and post any unauthorised 
works.   

 
Given the above, the development, as proposed and as conditioned, will be of a form, size, 
scale, finishes and materials, and design and appearance, that will be compatible with, and / 
or that will not detract from the heritage item on the site, adjoining buildings, the streetscape 
and Heritage Conservation Area, and will satisfy the streetscape / heritage provisions and 
objectives and Section 5.10 of the IWLEP 2022 and those contained in the Leichhardt 
Development Control Plan 2013 (LDCP 2013).  
 
Section 6.2 – Earthworks  
 
The original Development Application included a Geotechnical assessment report, prepared 
by JK Geotechnics dated 10.11.2016 and 09.11.2017. As mentioned earlier in the report and 
confirmed via a site inspection, the majority of the additional excavation proposed as part of 
this application has been carried out without prior approval (refer to photo taken by Council 
staff during a site inspection of the property below): 
 

 
Photo of current site conditions 
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Photo of current site conditions inside the pub area 

 
A structural engineering report, prepared by Structural Engineering Services Pty Ltd has been 
provided as additional information and will be referenced in the conditions of consent. 
However, a geotechnical report addressing the excavation that was requested in the request 
for additional information letter was not provided. 
 
All the conditions relating to excavation, structural engineering reports and dilapidation reports 
that were imposed in the original development application approval will be retained. While 
noting that a large portion of the excavation has been carried out without prior approval, 
Condition 27 is recommended to be amended in the following way to ensure that any further 
excavations will be carried out in a way that does not adversely impact the surrounding 
properties: 
 

27.  A structural engineering report and plans that address the proposed works in 
 the vicinity of the street boundary, prepared by a qualified practicing Structural 
 Engineer, must be provided prior to the issue of a Construction Certificate. Prior 
to the issue of a Construction Certificate, the Certifying Authority must be 
 provided with an integrated structural and geotechnical report and structural 
plans that address the design of the proposed basement, prepared certified as 
compliant with the terms of this condition by a  qualified practicing Structural 
and Geotechnical Engineer(s). The report and plans must be prepared/ amended to 
make provision for the following: 

 
a) All components of any retaining walls, including subsoil drainage, must be located 

entirely within the property boundary. 
b)  Any existing or proposed retaining walls that provide support to the road reserve 

must be adequate to withstand the loadings that could be reasonably expected 
from within the constructed road and footpath area, including normal traffic and 
heavy construction and earth moving equipment, based on a design life of 50 
years. 

c) Provide relevant geotechnical/ subsurface conditions of the site, as determined 
by full geotechnical investigation.  

d)  No adverse impact on surrounding properties including Council’s footpath 
and road; 
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e) Recommendations regarding the method of excavation and construction, 
vibration emissions and identifying risks to existing structures or those on 
adjoining or nearby property. 

 
 Details demonstrating compliance with the requirements of this condition are to be 
submitted to the satisfaction of the Certifying Authority prior to the issue of any 
Construction Certificate.  

 
The proposal, as conditioned, will satisfy the provisions and objectives of this part of the LEP.  
 
5(c) Draft Environmental Planning Instruments 
 
There are no draft environment planning instruments that is applicable. 
 
5(d) Development Control Plans 
 
5(d)(i) Leichhardt Development Control Plan 2013 (LDCP 2013) 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of LDCP 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes  
B3.1 Social Impact Assessment  Yes – see discussion 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

N/A  

  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes  
C1.2 Demolition Yes – see discussion  
C1.3 Alterations and additions Yes – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items Yes – see discussion  
C1.5 Corner Sites Yes – see discussion  
C1.6 Subdivision N/A  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking N/A 
C1.12 Landscaping Yes, no changes to 

approved development 
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management Yes  
C1.15 Signs and Outdoor Advertising Yes 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

Yes – see discussion  

C1.17 Minor Architectural Details Yes  
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C1.18 Laneways N/A  
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.5 Mort Bay Distinctive Neighbourhood, Birchgrove Yes  
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
C3.2 Site Layout and Building Design  Yes – See discussion 
C3.3 Elevation and Materials  Yes  
C3.4 Dormer Windows  Yes  
C3.5 Front Gardens and Dwelling Entries  Yes  
C3.6 Fences  Yes  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  Yes, no changes to 

approved development 
C3.9 Solar Access  Yes, no changes to 

approved development 
C3.10 Views  Yes  
C3.11 Visual Privacy  Yes  
C3.12 Acoustic Privacy  Yes  
C3.13 Conversion of Existing Non-Residential Buildings  N/A  
C3.14 Adaptable Housing  N/A  
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes 
C4.2 Site Layout and Building Design Yes  
C4.3 Ecologically Sustainable Development Yes  
C4.4 Elevation and Materials Yes  
C4.5 Interface Amenity Yes – see discussion  
C4.6 Shopfronts N/A 
C4.7 Bulky Goods Premises  N/A 
C4.8 Child Care Centres  N/A 
C4.9 Home Based Business  N/A 
C4.10 Industrial Development N/A 
C4.11 Licensed Premises and Small Bars Yes – see discussion 
C4.12 B7 Business Park Zone N/A 
C4.13 Markets  N/A 
C4.14 Medical Centres  N/A 
C4.15 Mixed Use Yes – see discussion 
C4.16 Recreational Facility  N/A 
C4.17 Sex Services Premises N/A 
C4.18 Vehicle Sales or Hire Premises And Service Stations  N/A 
C4.19 Vehicle Repair Station N/A 
C4.20 Outdoor Dining Areas  N/A 
C4.21 Creative Industries N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
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D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  N/A 
D2.4 Non-Residential Development  Yes  
D2.5 Mixed Use Development  Yes  
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management  Yes 
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes – see discussion 
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  Yes – see discussion 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
E1.2.4 Stormwater Treatment  N/A 
E1.2.5 Water Disposal  N/A 
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  Yes 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 

 
 
The following provides discussion of the relevant issues: 
 
C1.2 Demolition, C1.3 Alterations and additions. C1.4 Heritage Conservation Areas and 
Heritage Items, C1.5 Corner Sites and C1.16 Structures in or over the Public Domain: 
Balconies, Verandahs and Awnings, C2.2.2.5 Mort Bay Distinctive Neighbourhood, Birchgrove 
Issues relating to the impact of the proposed works to the heritage item have been discussed 
in more detail in earlier section of the report. In summary, the proposed modifications and the 
rectification/restoration works are considered to be acceptable subject to the following 
condition: 
 

Prior to the issue of a Construction Certificate, the Certifying Authority must be provided 
with amended plans demonstrating the following: 
 

a. The historic architectural finishes to the ground floor bar room are to be 
conserved and reinstated to their original detail, colour and profile, including 
pressed metal ceilings and cornices, interwar ceramic wall tiles, fireplace, 
hardwood timber flooring, and joinery including skirtings and architraves. 

b. Retention of the pressed metal ceilings at first floor level. 

c. The condenser unit is to be relocated away from the roof of the reinstated 
verandah to a location where it is not visible from the public domain. 
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d. The external walling that has been removed should be reinstated using the 
original bricks (currently in storage). 

 
And: 
 

Prior to the issue of an Occupation Certificate (whether an interim or final Occupation 
Certificate), the Principal Certifier must be provided with 
 
A comprehensive As-Built record including annotated architectural plans and 
photographs showing all interior and exterior areas prior to and post any unauthorised 
works.   

 
It should also be noted that while the reinstatement of the external balcony is supported, 
approval for the construction of the verandah or balcony in the air space over the public road 
is to be subject to: 
 

- the owner entering a 99 - year Lease with Council in accordance with section 149 of 
the Roads Act, 1993; 

- the consent of the Director of the Department of Infrastructure Planning & Natural 
Resources as required under s.149(2) of the Roads Act, 1993. 

- The owner/Lessee is to pay all costs in connection with the Lease including legal, 
survey, valuation and registration fees and stamp duty. 

- The rent for the total 99 years of the Lease is to be paid prior to release of the 
Construction Certificate for construction of the structure. 

 
C3.2 Site Layout and Building Design 
 
Building Location Zone (BLZ): 
 
The Statement of Environmental Effects that accompanied this Modification Application does 
not make mention of any proposed changes to the rear alignment of the town houses from the 
two (2) metre setback from the southern boundary that was approved in the original 
development application. As the current proposed drawings do not include dimensions in 
relation to the rear setback, a condition has been included in the recommendation requiring 
the drawings to be amended to clearly show a two (2) metre setback to the southern boundary 
to avoid any ambiguity with regard to the rear alignment of the town houses.  
 
The redesign of the basement level will mean that the proposed additions will no longer extend 
fully from north to south, but the basement level will extend further towards the east as there 
are no basement levels to the town houses in the original approval. As the adjoining property 
at 31 Cameron Street does not have a basement level, a new basement level BLZ is being 
established on the site. 
 
In accordance with Control C6 of this part of the LDCP 2013, to gain support for the 
establishment of a new basement BLZ, various requirements need to be demonstrated to be 
met.  An assessment of the proposal against these tests is carried out below: 
 
A. The proposed building is consistent with the pattern of development in the immediate 

locality. 

Comment: As the additional breach is occurring at basement level, the resultant 
development will still be of a form that is consistent with previous approval and is consistent 
with the pattern of development in the immediate locality. 
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B. Amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and compliance 
with the solar access controls is achieved. 
Comment: As the additional breach is occurring at basement level, there are no additional 
amenity impacts to the adjoining properties in relation to sunlight, privacy and views. 

C. The proposed development will be compatible with the existing streetscape, desired future 
character and scale of surrounding development. 

Comment: As the additional breach is occurring at basement level, the resultant 
development will still be of a form that is consistent with the previous approval and is 
consistent with the existing streetscape, desired future character and scale of surrounding 
development. 

D. The proposal is compatible in terms of size, dimensions privacy and solar access of private 
open space, outdoor recreation and landscaping. 
Comment: As the additional breach is occurring at basement level and does not impact on 
the private open spaces, which is consistent with the originally approved development. 

E. Retention of existing significant vegetation and opportunities for new significant vegetation 
is maximised. 

Comment: No vegetation was retained in the original approved development and the 
amount of landscaped area proposed will be consistent with the originally approved 
scheme. 

F. The height of the development has been kept to a minimum to minimise visual bulk and 
scale, as viewed from adjoining properties, in particular when viewed from the private open 
space of adjoining properties. 

Comment: As the additional breach is occurring at basement level, the resultant 
development will remain of a bulk and scale that is consistent with the previous approval. 

Given the above, the proposal is considered to satisfy the above tests, and as such, the 
proposed BLZ is supported in this instance. 
Side Setback and Building Envelope: 
The maximum wall height on the southern elevation will remain as RL 28.50, and the maximum 
ridge height is at RL29.90 which is consistent will the originally approved development and 
therefore there are no further breaches to the side setback controls. Despite a change in the 
proposed dormers to the town houses, the maximum height of the dormer remains at RL28.60 
and the setback to the northern boundary has increased from approximately 2.9 metres to 3.5 
metres and therefore there are also no further breaches to the Building Envelope control. 
C1.11 Parking, B3.1 Social Impact Assessment , C4.5 Interface Amenity, C4.11 Licensed 
Premises and Small Bars, C4.15 Mixed Use 
 
While the increase in the basement area of the licensed premise is from 79 sqm to 107 sqm, 
the additional area is predominately used to provide amenities at the basement level. The 
actual increased area of the whiskey bar area is only 5 sqm (from 34 sqm to 39 sqm), and 
therefore, the increase in Gross Floor Area as part of this application is unlikely to result in 
any adverse noise and social impacts to the immediate locality. Thus, the proposed 
modifications are considered to be satisfactory. 
 
While the bar area is increased by 5sqm, this additional area is nominal and unlikely to 
increase patronage to an extent that would have any measurable increased impact as a result 
of the proposed change.  
 
The conditions previously imposed in relation to Plan of Management (i.e. conditions 14 and 
75) will be retained. 
 
The original approval did not include any provisions of car parking or bicycle parking. As the 
proposed modifications will not result in an increase in patron numbers, no additional 
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bedrooms are proposed to the town houses and the proposed basement will allow bicycle 
storage for the townhouses, the proposed modifications will not result in any adverse impacts 
with regard to car parking. 
 
Notwithstanding this, to ensure that the development will not result in any amenity impacts to 
the surrounding properties, condition 12 (as reproduced below), will be retained: 
 
12. The LA10* noise level emitted from the premises must not exceed the background noise 

level in any octave band centre frequency (31.5Hz– 8k Hz inclusive) by more than 5dB 
between 7:00 am and 12:00 midnight at the boundary of any existing affected residence. 

 
 The LA10* noise level emitted from the premises must not exceed the background noise 

level in any octave band centre frequency (31.5Hz – 8k Hz inclusive) between 12:00 
midnight and 7:00am at the boundary of any existing affected residence. 

 
 Notwithstanding compliance with the above, the noise from the premises must not be 

audible within any habitable room in any residence between the hours of 12:00 midnight 
and 7:00am. 

 
 *For the purposes of this condition, the LA10 can be taken as the average maximum 

deflection of the noise emission from the licensed premises or restaurant. 
 
 Details of the acoustic measures to be employed to achieve compliance with this 

condition must be provided prior to the issue of a Construction Certificate. Such 
measures must be in accordance with the approved acoustic report and plans. 

 
Conditions imposed in relation to noise, waste management, plant equipment, hours of 
operation and requirements of plan of management previously imposed will all be retained. As 
the design/configuration of the pub component has changed, including the location of the 
grease traps, the following conditions are recommended to be included as conditions of 
consent: 
 

Prior to the issue of a Construction Certificate, the Certifying Authority must be 
provided with details demonstrating that emission control equipment has been 
provided in the mechanical exhaust system that effectively minimises the 
emission of odours, vapours and oils. 
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And: 
 

Prior to the issue of a Construction Certificate, the Certifying Authority must be 
provided with amended scale plans confirming the position of all sinks and hand 
wash basins within the food premises in accordance with Australian Standard 
AS 4674 – 2004 (Design, construction and fit-out of food premises) and Australia 
and New Zealand Food Standards Code. 

 
The following advisory note is also recommended to be added: 
 

Dangerous and hazardous goods must be stored in accordance with NSW 
WorkCover requirements and AS1940-2004, The Storage and Handling of 
Flammable and Combustible Liquids.  

 
E1.1.1 Water Management Statement and E1.1.3 Stormwater Drainage Concept Plan 
 
As the proposed modifications include the creation of a basement level where the rear 
landscaped area will be located, an overflow path can no longer be provided and the applicant 
has sought amendments to Condition 23 in this regard. 
There are two (2) stormwater conditions approved by the Court which are both relevant and 
need to be complied with, being Conditions 9 and 23. There are no objection to changes to 
Condition 23 c) and d) as proposed subject to a change to Condition 23 a) as outlined below 
to link it to condition 9: 
Condition 23 
 
23.  A stormwater drainage design, incorporating on site stormwater detention facilities 

(OSD), prepared by a qualified practicing Civil Engineer must be provided prior to the 
issue of a Construction Certificate. The design must be amended to make provision for 
the following: 

 
a) The design must be generally in accordance the requirements of condition 9 and with 

the stormwater drainage 
 concept plan on: 

 Drawing No. HDA03/P2 prepared by AJ Whipps Consulting Group and dated 
3 November 2016. 
 Drawing No. HDA04/P2 prepared by AJ Whipps Consulting Group and dated 
3 November 2016 
 Drawing No. HDA05/P2 prepared by AJ Whipps Consulting Group and dated 
3 November 2016 
 Drawing No. HDA06/P2 prepared by AJ Whipps Consulting Group and dated 
3 November 2016 
 Drawing No. HDA07/P2 prepared by AJ Whipps Consulting Group and dated 
3 November 2016 
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 Drawing No. HDA03/P1 prepared by AJ Whipps Consulting Group and dated 
29 June 2016 
- Drawing No. 101 Issue d prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 102 Issue B prepared by C & S Engineering Services and dated 

27 July 2023.  
- Drawing No. 102.1 Issue A prepared by C & S Engineering Services and 

dated 13 July 2023.  
- Drawing No. 103 Issue D prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 107 Issue D prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 108 Issue B prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 109 Issue A prepared by C & S Engineering Services and dated 

13 July 2023.  
- Drawing No. 110 Issue A prepared by C & S Engineering Services and dated 

13 July 2023. 
b)  Charged or pump-out stormwater drainage systems are not permitted. 
c)  The design must make provision for the natural flow of stormwater runoff from 

uphill/upstream properties/lands. The design must include the collection of such 
waters and discharge to the Council drainage system. 

d)  An overland flowpath must be provided beneath the existing bar between 
the rear landscaped areas and the Cameron Street frontage, generally in 
accordance with Drawing No DA02 Rev E and DA10 Rev E prepared by 
Connor & Solomon Architects and dated 10 November 2016. The rear yards 
must be graded so that bypass flows from the site drainage system are 
directed to the overland flowpath. A minimum 150mm step up must be 
provided between all external finished surfaces and adjacent internal floor 
areas, except where a reduced step is permitted under Section 3.1.2.3 (b) of 
the Building Code of Australia for Class 1 buildings. 

e)   All plumbing within the site must be carried out in accordance with Australian 
Standard AS/NZS3500.3.2003 Plumbing and Drainage – Stormwater Drainage. 

f)  The stormwater system must not be influenced by backwater effects or 
hydraulically controlled by the receiving system. 

g)  Plans must specify that any components of the existing system to be retained must 
be certified during construction to be in good condition and of adequate capacity 
to convey the additional runoff generated by the development and be replaced or 
upgraded if required. 

h)  All redundant stormwater pipelines within the footpath area must be removed and 
the footpath and kerb reinstated. 

 
The design must be certified as compliant with the terms of this condition by a 
suitably qualified Civil Engineer.  
 
Details demonstrating compliance are to be submitted to the satisfaction of the 
Certifying Authority prior to the issue of the Construction Certificate.  

Condition 9:     
In addition, Condition 9 shall be amended as set out below to be consistent with condition 23. 
9.  The stormwater drainage concept plans (SDCP) on Drawing No HDA01 – HDA08 /P1 

& P2 prepared by AJ Whipps Consulting Group and dated 29 June 2016 and 03 
November 2016 must be amended to address the following issues: 



Inner West Local Planning Panel ITEM 4 
 

PAGE 118 

a)  The storage calculations have been prepared for the new dwellings at the rear of 
the property only. The storage volume must be increased such that the post-
development flows for the whole site in the 100 year ARI storm are restricted to 
the pre development flows for the 5 year ARI storm event in accordance with 
Section E1.2.3 (C2 and C3) of Council’s DCP2013 

b)  The invert level of the OSD tank and/or discharge control pit must be raised 
sufficiently to provide a free outlet that is not hydraulically controlled by the 
receiving drainage system. 

c)  The on-site detention tank must be relocated designed such that a surface an 
overflow path can be provided to the Cameron Street or Short Street frontage in 
the event of surcharge due to blockage or the capacity being exceeded. 

d)  Stormwater runoff from all roof and paved areas must be drained by gravity to 
Council’s piped drainage system in Cameron Street. In this regard, the existing 
piped system in Cameron Street will need to be extended to the property frontage 
where a kerb inlet pit would be installed. The pipeline must be designed to convey 
flows generated by the 20 year Average Recurrence Interval storm (minimum 
diameter 375mm). Charged or pump out drainage systems are not permitted. 

e)  The plan must show all subsoil drainage associated with the proposed basement 
whisky bar. The subsoil drainage system must drain by gravity to the Council 
drainage system. 

 
Subject to the above changes, the proposal satisfies the site drainage and stormwater controls 
of the IWLEP 2022 and these parts of the DCP.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. No objections were received and one letter of 
support was received in response to the initial notification. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Health Compliance 
- Heritage 
- Development Engineer 
- Building Certification 
 
6(b) External 
 
The application was not required to be referred to the any external bodies for concurrence, 
but the NSW Police were notified of the application as it involves a licensed premise. No 
objections have been received from the NSW Police. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $40,000 would be required for the 
development (capped at $20,000 per dwelling as per condition 35 of the original development 
approval).  Condition 35 of the original Development Application required such a contribution 
to be paid and will be retained. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
Subject to compliance with the recommended conditions, the development will not result in 
any significant impacts on the amenity of the adjoining premises/properties and the 
streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions 
of the Council as the consent authority, pursuant to s4.56 of the 
Environmental Planning and Assessment Act 1979, grant consent 
to Modification Application No. MOD/2023/0341 for the 
reconfiguration and extension of basement; and various other 
internal and external modifications including changes to levels and 
modifications to approved dwellings at 31 Cameron Street, 
BIRCHGROVE subject to the conditions listed in Attachment A 
below 
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Attachment A – Recommended amendments/additions to conditions 
of consent 
 
A. Modify the following Condition/s to read as follows: 
 
1. Development must be carried out in accordance with Development Application No. 

D/2016/391and the following plans and supplementary documentation, except where 
amended by the conditions of this consent. 

 
Plan Reference  Drawn By Dated 
DA01-DA10 (Revision 
E) 

connor+solomon 
architects 

10.11.2017 

A-000 Rev B BKA Architecture 18.12.2023 
A-100 Rev B BKA Architecture 18.12.2023 
A-101 Rev B BKA Architecture 18.12.2023 
A-102 Rev B BKA Architecture 18.12.2023 
A-103 Rev B BKA Architecture 18.12.2023 
A-104 Rev B BKA Architecture 26.09.2023 
A-200 Rev B BKA Architecture 26.09.2023 
A-201 Rev B BKA Architecture 26.09.2023 
A-202 Rev B BKA Architecture 26.09.2023 
A-300 Rev B BKA Architecture 18.12.2023 
A-301 Rev B BKA Architecture 18.12.2023 
A-601 Rev B BKA Architecture 26.09.2023 
A-602 Rev B BKA Architecture 26.09.2023 
A-603 Rev B BKA Architecture 26.09.2023 
A-710 Rev B BKA Architecture 26.09.2023 
SK-001 Rev B BKA Architecture 18.12.2023 
SK-002 Rev B BKA Architecture 18.12.2023 
SK-003 Rev B BKA Architecture 18.12.2023 
SK-010 Rev B BKA Architecture 18.12.2023 
SK-011 Rev B BKA Architecture 18.12.2023 
SK-012 Rev B BKA Architecture 18.12.2023 
SK-020 Rev B BKA Architecture 18.12.2023 
SK-021 Rev B BKA Architecture 18.12.2023 
SK-022 Rev B BKA Architecture 18.12.2023 
SK-030 Rev B BKA Architecture 18.12.2023 
Document Title Prepared By Dated 
Waste Management 
Plan 
DA17 Revision E 
 
Operational Waste 
Management Plan 
Report No. 5157 

connor+solomon 
architects 
 
 
Elephants Foot 

16.11.2017 
 
 
 
14.09.2023 

Conservation Works 
Schedule Revision 3 

dfp 10.11. 2017 

BASIX Certificate: 
729236M_02 1410335m 

Green Rate 10.11.2017  
12.09.2023 

Nationwide House 
Energy 

Celeb Young 10.11.2017 
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Rating Scheme 
Certificate: 
8YMVOL9JQS, 
F84TMP9LSE, 
6WTGG719XY 
7BHV34M1AN, 
SKQWXJTUL2, 
XTWSXUVAB3 

09.08.2023 

Geotechnical Report JK Geotechnics 10.11.2016 
Geotechnical 
Assessment 
Ref No.29303SBletRev1 

JK Geotechnics 09.11.2017 

DA Access Review Morris Goding Acessibility 
Consulting 

04.05.2016 

BCA Compliance 
Report 
 
BCA and Access 
Capability Report 

Squared BCA Consulting 
Code Consultancy Group 

November 2016 
 
12 September 2023 

Noise Impact 
Assessment 

SLR Global 
Environmental Solutions 

15.07.2016 

Certificate of Structural 
Adequacy – existing party 
wall 

D’Ambrosio Consulting 07.07.2016 

Certificate of Structural 
Adequacy – proposed 
alts & adds 

D’Ambrosio Consulting 07.07.2016 

Plan of Management connor+solomon 
architects 

- 

Preliminary Site 
Investigation 

EBG Environmental 
Geoiscience 

May 2016 

BCA Compliance for 
internal stairs 

Squared BCA Consulting 02.11.2016 

Proposed Subdivision 
Plans 

CMS Surveyors Pty Ltd 24.04.2016 

Hazardous Materials 
Survey Report 

Geotesta Pty Ltd 25.10.2017 

 
In the event of any inconsistency between the approved plans and the conditions, the 
conditions will prevail. 
 
Where there is an inconsistency between approved elevations and floor plan, the 
elevation shall prevail. 

 
In the event of any inconsistency between the approved plans and supplementary 
documentation, the plans will prevail. 
 
The existing elements (walls, floors etc) shown to be retained on the approved plans 
shall not be removed, altered or rebuilt without prior consent of the consent authority. 
 
Note: Carrying out of works contrary to the above plans and/ or conditions may invalidate 
this consent; result in orders, on the spot fines or legal proceedings.  

(Amended – 12 March 2024 – MOD/2023/0341) 
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6.  Amended plans are to be submitted incorporating the following amendments: 
 

a) The privacy screens/louvres facing adjoining properties are to be angled upwards 
at not less than 10 degrees to ensure no overlooking into or onto adjoining 
windows or outdoor spaces. 

b) The southern wall of the town houses are to be provided with a setback of 
at least two (2) metres to the southern boundary.  

c) The historic architectural finishes to the ground floor bar room are to be 
conserved and reinstated to their original detail, colour and profile, including 
pressed metal ceilings and cornices, interwar ceramic wall tiles, fireplace, 
hardwood timber flooring, and joinery including skirtings and architraves.  

d) Retention of the pressed metal ceilings at first floor level.  
e) The condenser unit is to be relocated away from the roof of the reinstated 

verandah to a location where it is not visible from the public domain.  
f) The external walling that has been removed should be reinstated using the 

original bricks (currently in storage).  
Details demonstrating compliance with the requirements of this condition are to be 
marked on the plans and be submitted to the Principal Certifying Authority’s 
satisfaction prior to the issue of any Construction Certificate.  

(Amended – 12 March 2024 – MOD/2023/0341) 
9.  The stormwater drainage concept plans (SDCP) on Drawing No HDA01 – HDA08 /P1 

& P2 prepared by AJ Whipps Consulting Group and dated 29 June 2016 and 03 
November 2016 must be amended to address the following issues: 
a)  The storage calculations have been prepared for the new dwellings at the rear of 

the property only. The storage volume must be increased such that the post-
development flows for the whole site in the 100 year ARI storm are restricted to 
the pre development flows for the 5 year ARI storm event in accordance with 
Section E1.2.3 (C2 and C3) of Council’s DCP2013 

b)  The invert level of the OSD tank and/or discharge control pit must be raised 
sufficiently to provide a free outlet that is not hydraulically controlled by the 
receiving drainage system. 

c)  The on-site detention tank must be relocated designed such that a surface an 
overflow path can be provided to the Cameron Street or Short Street frontage in 
the event of surcharge due to blockage or the capacity being exceeded. 

d)  Stormwater runoff from all roof and paved areas must be drained by gravity to 
Council’s piped drainage system in Cameron Street. In this regard, the existing 
piped system in Cameron Street will need to be extended to the property frontage 
where a kerb inlet pit would be installed. The pipeline must be designed to convey 
flows generated by the 20 year Average Recurrence Interval storm (minimum 
diameter 375mm). Charged or pump out drainage systems are not permitted. 

e)  The plan must show all subsoil drainage associated with the proposed basement 
whisky bar. The subsoil drainage system must drain by gravity to the Council 
drainage system. 

(Amended – 12 March 2024 – MOD/2023/0341) 
 

 
23.  A stormwater drainage design, incorporating on site stormwater detention facilities 

(OSD), prepared by a qualified practicing Civil Engineer must be provided prior to the 
issue of a Construction Certificate. The design must be amended to make provision for 
the following: 

 
a) The design must be generally in accordance the requirements of condition 9 

and with the stormwater drainage concept plan on: 
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 Drawing No. HDA03/P2 prepared by AJ Whipps Consulting Group and 
dated 3 November 2016. 
 Drawing No. HDA04/P2 prepared by AJ Whipps Consulting Group and 
dated 3 November 2016 
 Drawing No. HDA05/P2 prepared by AJ Whipps Consulting Group and 
dated 3 November 2016 
 Drawing No. HDA06/P2 prepared by AJ Whipps Consulting Group and 
dated 3 November 2016 
 Drawing No. HDA07/P2 prepared by AJ Whipps Consulting Group and 
dated 3 November 2016 
 Drawing No. HDA03/P1 prepared by AJ Whipps Consulting Group and 
dated 29 June 2016 
- Drawing No. 101 Issue d prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 102 Issue B prepared by C & S Engineering Services and dated 

27 July 2023.  
- Drawing No. 102.1 Issue A prepared by C & S Engineering Services and 

dated 13 July 2023.  
- Drawing No. 103 Issue D prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 107 Issue D prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 108 Issue B prepared by C & S Engineering Services and dated 

13 September 2023.  
- Drawing No. 109 Issue A prepared by C & S Engineering Services and dated 

13 July 2023.  
- Drawing No. 110 Issue A prepared by C & S Engineering Services and dated 

13 July 2023. 
b)  Charged or pump-out stormwater drainage systems are not permitted. 
c)  The design must make provision for the natural flow of stormwater runoff from 

uphill/upstream properties/lands. The design must include the collection of such 
waters and discharge to the Council drainage system. 

d)  An overland flowpath must be provided beneath the existing bar between 
the rear landscaped areas and the Cameron Street frontage, generally in 
accordance with Drawing No DA02 Rev E and DA10 Rev E prepared by 
Connor & Solomon Architects and dated 10 November 2016. The rear yards 
must be graded so that bypass flows from the site drainage system are 
directed to the overland flowpath. A minimum 150mm step up must be 
provided between all external finished surfaces and adjacent internal floor 
areas, except where a reduced step is permitted under Section 3.1.2.3 (b) of 
the Building Code of Australia for Class 1 buildings. 

e)   All plumbing within the site must be carried out in accordance with Australian 
Standard AS/NZS3500.3.2003 Plumbing and Drainage – Stormwater Drainage. 

f)  The stormwater system must not be influenced by backwater effects or 
hydraulically controlled by the receiving system. 

g)  Plans must specify that any components of the existing system to be retained must 
be certified during construction to be in good condition and of adequate capacity 
to convey the additional runoff generated by the development and be replaced or 
upgraded if required. 

h)  All redundant stormwater pipelines within the footpath area must be removed and 
the footpath and kerb reinstated. 

 
The design must be certified as compliant with the terms of this condition by a 
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suitably qualified Civil Engineer.  
 
Details demonstrating compliance are to be submitted to the satisfaction of the 
Certifying Authority prior to the issue of the Construction Certificate.  

(Amended – 12 March 2024 – MOD/2023/0341) 
 

 
27.  A structural engineering report and plans that address the proposed works in the 

vicinity of the street boundary, prepared by a qualified practicing Structural 
Engineer, must be provided prior to the issue of a Construction Certificate. Prior 
to the issue of a Construction Certificate, the Certifying Authority must be 
provided with an integrated structural and geotechnical report and structural 
plans that address the design of the proposed basement, prepared certified as 
compliant with the terms of this condition by a qualified practicing Structural and 
Geotechnical Engineer(s). who holds current Chartered Engineer qualifications 
with the Institution of  Engineers Australia (CPEng) or current Registered 
Professional Engineer qualifications with Professionals Australia (RPEng). The 
report and plans must be prepared/ amended to make provision for the following: 

 
a)  All components of any retaining walls, including subsoil drainage, must be located 

entirely within the property boundary. 
b)  Any existing or proposed retaining walls that provide support to the road reserve 

must be adequate to withstand the loadings that could be reasonably expected 
from within the constructed road and footpath area, including normal traffic and 
heavy construction and earth moving equipment, based on a design life of 50 
years. 

c)  Provide relevant geotechnical/ subsurface conditions of the site, as determined by 
full geotechnical investigation.  

d)  No adverse impact on surrounding properties including Council’s footpath 
and road; 

e) Recommendations regarding the method of excavation and construction, 
vibration emissions and identifying risks to existing structures or those on 
adjoining or nearby property. 

f) Retaining walls must be entirely self-supporting in the event that excavation 
is undertaken within the road reserve adjacent to the property boundary to 
the depth of the proposed structure; 

g)  The existing subsurface flow regime in the vicinity of the development must 
not be significantly altered as a result of the development; 

h) A subsoil drainage system must be designed and constructed for the 
widened basement area. 

 
 Details demonstrating compliance with the requirements of this condition are to  be 

submitted to the satisfaction of the Certifying Authority prior to the issue of any 
Construction Certificate.  

(Amended – 12 March 2024 – MOD/2023/0341) 
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B. Add the following Condition/s to read as follows: 

  
6A. Prior to the issue of a Construction Certificate, the Certifying Authority must be 

provided with amended scale plans confirming the position of all sinks and hand 
wash basins within the food premises in accordance with Australian Standard AS 
4674 – 2004 (Design, construction and fit-out of food premises) and Australia and 
New Zealand Food Standards Code.  

(Added - 12 March 2024 – MOD/2023/0341) 
  
6B. Prior to the issue of a Construction Certificate, the Certifying Authority must be 

provided with details demonstrating that emission control equipment has been 
provided in the mechanical exhaust system that effectively minimises the 
emission of odours, vapours and oils.  

(Added - 12 March 2024 – MOD/2023/0341) 
 
6C.  The approval for the construction of a verandah or balcony in the air space over 

a public road is subject to: 
 

• The owner entering into a 99 year Lease with Council in accordance with 
Section 149 of the Roads Act, 1993; and 

• The consent of the Director of the Department of Infrastructure Planning & 
Natural Resources as required under s.149(2) of the Roads Act, 1993. 

 
a. The owner/Lessee is to pay all costs in connection with the Lease including 

legal, survey, evaluation and registration fees and stamp duty. 
b. The rent for the total 99 years of the Lease is to be paid prior to release of 

the Construction Certificate for construction of the structure. 
c. Except as set out in point (d) below, the rent is to be at market value, 

determined having regard to the increase in value of the subject property. 
d. Where the structure is a restoration of a balcony or verandah that existed 

prior to 1900 (or where a verandah or balcony exists on a building built 
after 1900 which is of heritage significance) and where the restoration is in 
strict accordance with a conservation plan endorsed by Council, no rent is 
payable. 

e. Where any existing' development consent approved the erection of a 
balcony or verandah over a footpath subject to the execution of a 5-year 
commercial or 10-year residential air space License, the relevant property 
owner be given the option of entering into a 99 year Lease in accordance 
with the above provisions.  

(Added - 12 March 2024 – MOD/2023/0341) 
 

C. Add the following Advisory Note: 
 

Storage of Goods 
Dangerous and hazardous goods must be stored in accordance with NSW 
WorkCover requirements and AS1940-2004, The Storage and Handling of 
Flammable and Combustible Liquids.  

(Added - 12 March 2024 – MOD/2023/0341)  
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Attachment B – Plans of proposed development 
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Attachment C- Court approval of the original development 
application 
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Attachment D – Statement of Heritage Significance  
 
No. 31 Cameron Street, the Sir William Wallace Hotel, is of local historic, aesthetic and social 
significance as a representative example of a Victorian Filigree corner Hotel that has continued 
to serve local workers and residents since 1879.  Despite some alterations and additions to 
the rear and sides, the building significantly retains its overall scale, form, character and details 
as it presents to the corner, including the brick facades, splayed corner, sandstone basement 
along the Cameron Street façade, roof form, posted balcony and pattern of openings.  The 
building occupies an elevated and prominent corner site and overall makes a positive 
contribution to the Cameron and Short Street streetscapes and intersection. 
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