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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2023/0306 
Address 14 Nicholson Street BALMAIN EAST   
Proposal Alterations and additions to existing dwelling 
Date of Lodgement 28 April 2023 
Applicant Keith Pike Associates Pty Ltd 
Owner Mr Peter J Carr 

Mrs Kate M Carr 
Number of Submissions Initial: 0 
Value of works $480,152.00 

Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10%  

Main Issues Tree protection 
Heritage 
Landscaped Area 

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards 
Attachment D Statement of Heritage Significance   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for ground and first floor 
alterations and additions to the dwelling at 14 Nicholson Street Balmain East. The application 
was notified to surrounding properties and 0 submissions were received in response to the 
initial notification. 
 
2. Proposal 
 
Specifically, the proposal involves the following works: 
 

• Demolition of existing garage 
• Ground floor additions and new garage linked to existing dwelling 
• New first floor bedroom to adjoin existing pavilion 
• Associated landscaping and boundary fencing. 

 
3. Site Description 
 
The subject site is located on the western side of Nicholson Street perpendicular to the T 
junction of Brett Avenue. The site area is approximately 349.8sqm with a primary frontage to 
Nicholson Street and a southern and western side rear boundary facing Origlass Park  
Surrounding land uses are predominantly residential with a varied mix of residential flat 
buildings, attached double storey terraces and detached dwellings. Nicholson Street Public 
School is within the vicinity of the subject site. 
The site supports an original single storey cottage with a linked double storey addition. The 
adjoining properties support a mix of residential dwellings and residential flat buildings, public 
open space and a primary school. 
 
The subject site is listed as a heritage item located within the Balmain East Heritage 
Conservation Area (C29) under Schedule 5 of the Inner West LEP 2022. The subject house, 
including interiors, is referenced as Local heritage item I786 
 
There are trees located within the vicinity of the site in Origlass Park that are subject to this 
assessment. 
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Image 1: Zoning map illustrating subject site highlighted in red 

 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
BA/1992/652 Alterations and Additions Approved 22/10/1992 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
11 July 2023 A request for further information and design modifications was 

requested in a response to environmental impacts to heritage, bulk 
and scale, breaches to development standards and impacts to public 
trees. 

2 August 2023 Councils public tree department confirms works on tree in Origlass 
Park had been undertaken 

23 August 2023 The applicant provides a response to Council request resulting in a 
modified design.  

14 November 2023 At the request from council, the applicant provided an amended 4.6 
to rectify anomalies for development standard breaches. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
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(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability 

Index:BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas 
 
The SEPP concerns protection of vegetation and gives effect to the local tree preservation 
provisions of Council’s DCP. 
The application was referred to Council’s Tree Management Officer whose comments are 
summarised as follows regarding a public tree located on the southern boundary of the site 
located within Origlass Park. 
The original design involved a second storey form that would require either the removal or 
significant pruning of Tree 3 Castanospermum australe (Black Bean) located on the boundary 
in Origlass Park. In consultation with Council’s Tree Management Officer, Heritage Specialist 
and the applicant it was agreed that the proposed first floor addition gable roof be redesigned 
to a skillion form to reduce the impact both on the tree and the streetscape to a more 
subservient design, consequently tree 3 was inspected by public tree division and resulted in 
its pruning due to a codominant stem. 
The initial response: 
 

The application is not able to be supported as it relies on the removal of a public asset 
(Tree 3 ) located in Origlass Park adjacent.  
Tree 3 is a Castanospermum australe (Black Bean) located close to the common side 
boundary on the southern side of the site within Origlass Park. The proposal results in 
a major encroachment into the Tree Protection Zone (including into the Structural Root 
Zone) of this tree. Pruning of approximately 15% of the canopy would also be required. 
The level of impact would be significant and the tree cannot be viably retained in 
conjunction with the proposal………… 
   All other aspects of the proposal in relation to the Urban Forest are acceptable with 
conditions.  

 
The design was subsequently amended to ensure the retention of Tree 3, and Tree 3 was 
pruned by Councils Public Tree Officers as a codominant stem was identified. Those works 
were completed in August 2023 and revised plans were re-reviewed by Council’s Tree 
Management Officer whose comments are below: 

The revised plans and Arboricultural Addendum have been reviewed - the application 
can be supported with conditions 
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Overall, the proposal is considered acceptable with regard to the SEPP and DCP subject to 
the imposition of conditions, which have been included in the recommendation of this report.  
 Chapter 10 Sydney Harbour Catchment  
 
The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 
 
5(a)(iv) Inner West Local Environmental Plan 2022 (IWLEP 2022)  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.7 – Demolition requires development consent  
• Section 4.3C – Landscaped areas for residential accommodation in Zone R1 
• Section 4.4 – Floor space ratio 
• Section 4.5 – Calculation of floor space ratio and site area 
• Section 4.6 – Exceptions to development standards 
• Section 5.3 – Development near zone boundaries 
• Section 5.10 – Heritage conservation 
• Section 6.1 – Acid sulfate soils  
• Section 6.3 – Stormwater management 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned R1 under the IWLEP 2022. The IWLEP 2022 defines the proposed 
development as a: 
‘Dwelling House’ - means a building containing only one dwelling 
 
A ‘Dwelling House’ is permissible with consent in the zone. 
 
The development is consistent with the objectives of the R1 zone as modified and is 
considered to protect and enhance the amenity of existing and future residents and the 
neighbourhood. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Complies 
Floor Space Ratio  
Maximum permissible:  
0.8 or 279.84 sqm 

Proposed - 0.66 or 
279.84sqm 
 

Yes 

Landscape Area  
Minimum permissible:  
20% or 69.96sqm 

Proposed - 43.7sqm or 
12.49% 
 
Variation - 26.26sqm or 
37.54% 

No 

Site Coverage  
Maximum permissible:  
60% or 209.88 sqm 

Proposed - 229sqm or 
65.6% 
 
Variation - 19.12sqm or 
9.11% 

No 
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Section 4.6 Exceptions to Development Standards  
 
As outlined in table above, the proposal results in a breach of the following development 
standards: 
 

• Section 4.3C(3)(a) – Landscaped area and Section 4.3C(3)(b) – Site Coverage  
• Section 4.4 – Floor space ratio 

 
Section 4.3C(3)(a) – Landscaped area and Section 4.3C(3)(b) – Site Coverage 
 
The applicant seeks a variation to the minimum landscaped area and maximum site coverage 
development standards under Section 4.3C of the IWLEP 2022.  
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. 
 
A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of the 
IWLEP 2022 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• Currently, the existing site does not comply with the landscaped area development 
standard. The proposal reduces the landscaped area on the site (as defined), 
marginally from 52.5m2 to 43.7m2. 

• The opportunity for substantial tree planting is constrained due to the current limited 
space available. The backyard is non-existent and the space available in the side yard 
is constrained. 

• The architect has calculated that the site coverage is currently 169m2 which is 
equivalent to 48.3% of the site. The proposal increases the site coverage to 229m2 
which is equivalent to 65.6% of the site, and therefore, the proposal does not comply 
with the standard.  

• The site is identified as a heritage item pursuant to the Inner West Local Environmental 
Plan 2022. Therefore, any proposed development is required to be sensitive and 
compatible with it. The site is also constrained due to the fractured nature of its open 
space, as a result of the historical introduction of a pavilion addition in the backyard of 
the site that provides a visually recessive built and subordinate form to the heritage 
item without competing with it.  

• Subsequently, the price of locating the addition at the rear was at the expense of the 
site’s landscaped area and private open space. Therefore, these constraints together 
with a requirement to comply with the floor space ratio development standard largely 
dictate that any additional floor space is required to be provided at grade and, thereby, 
increasing site cover and reducing landscape area 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable / unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R1 General Residential, in accordance with Section 4.6(4)(a)(ii) of the IWLEP 
2022 for the following reasons: 
 



Inner West Local Planning Panel ITEM 7 
 

PAGE 460 

• The proposed development provides the amenity of existing forward facing (street 
view) private open space and results in an overall development which provides for the 
housing needs of the occupants. 

• The proposed works are sited to the rear and southeast boundary, retaining the garden 
setting as viewed from the streetscape and provides for a residential development that 
maintains the character of built and natural features in the surrounding area. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the landscaped area and site coverage development standard, in accordance 
with Section 4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons: 
 

• The development provides landscaped courtyard and grassed area for the use and 
enjoyment of residents. 

• The works maintain a landscaped corridor between adjoining properties and does not 
impact the public space 

• The deletion of the pool allows for the proposed development to achieve deep soil 
provision on the site.  

• The proposed development promotes the desired character of the distinctive 
neighbourhood. 

• The departures do not contribute to any bulk and scale and amenity impacts to 
neighbouring properties.  

• The development provides a compliant quantum of private open space. 
 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Section 4.6(1)(b) and requirements of 
Section 4.6(3)(b) of the IWLEP 2022. For the reasons outlined above, there are sufficient 
planning grounds to justify the departure from the landscaped area and site coverage 
development standard and it is recommended the Section 4.6 exception be granted. 
 
Section 5.10 – Heritage conservation 
 
The subject property at 14 Nicolson Street, Balmain East is a local heritage item and a 
contributory building located within the Balmain East Heritage Conservation Area, C29 under 
Schedule 5 of the Inner West LEP 2022. The dwelling including interiors is referenced as Local 
Heritage Item 1786. 
In the vicinity of the residence at No. 14 Nicholson Street are the following local heritage items: 

• Sandstone outhouse, including interiors, 19 Nicholson Street - local I787 
• Nicholson Street Public School including interiors - local I788 

 
The initial scale and architectural character of the design was not supported by Council’s 
Heritage Specialist. Concern was also raised regarding the location and siting of the pool 
which diminished the landscape setting of the site. 
 
After consulting with the applicant, a re-design approach was reached that reduced the bulk 
and scale of the additions, protected public trees and improved the landscape setting to the 
satisfaction of Council Heritage Specialist and relevant objective and controls under Clause 
5.10 of IWLEP 2022. 
 
Overall the proposed additions are considered complimentary to the existing dwelling and 
setback sufficiently from the street to protect the integrity of the HCA and item.  
 
5(b) Development Control Plans 
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The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013  
 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
  
Part C  
C1.0 General Provisions Yes   
C1.1 Site and Context Analysis Yes   
C1.2 Demolition Yes  
C1.3 Alterations and additions Yes  
C1.4 Heritage Conservation Areas and Heritage Items Yes – see discussion  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.11 Parking Yes  
C1.12 Landscaping Yes   
C1.13 Open Space Design Within the Public Domain Yes  
C1.14 Tree Management Yes – see discussion  
C1.17 Minor Architectural Details Yes   
  
Part C: Place – Section 2 Urban Character  
C2.2.2.2 Balmain East Distinctive Neighbourhood 
C2.2.2.2(b) North of Darling Street Sub Area 

Yes 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes – see discussion  
C3.2 Site Layout and Building Design  Yes – see discussion  
C3.3 Elevation and Materials  Yes – see discussion  
C3.5 Front Gardens and Dwelling Entries  Yes – see discussion  
C3.6 Fences  Yes – see discussion  
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes  
C3.9 Solar Access  Yes – see discussion  
C3.10 Views  Yes   
C3.11 Visual Privacy  Yes  
C3.12 Acoustic Privacy  Yes  
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes  
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1.1 Water Management Statement  Yes 
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E1.1.3 Stormwater Drainage Concept Plan  Yes  
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.5 Water Disposal  Yes  
E1.2.7 Wastewater Management  Yes  
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 

 
The following provides discussion of the relevant issues: 
 
C1.4 Heritage Conservation Areas and Heritage Items 
 
After receiving amended plans the design has significantly reduced the bulk and scale of the 
proposed additions and increased the landscaped setting satisfying the relevant objectives 
and controls of this section. The proposal retains the integrity of the original elements of the 
heritage item and the additions are considered sympathetic to the dwelling and the wider 
streetscape.  
 
C1.14 Tree Management 
Council’s Tree Management Officer has provided relevant conditions pertaining to tree 
protection of existing trees within Origlass Park. 
 
C3.1 Residential General Provisions 
The proposal as amended will not have an adverse impact on the amenity, setting or cultural 
significance of the place and the relationship of any Heritage Item or Heritage Conservation 
Area as previously discussed within this report under Cl5.10 of IWLEP 2022. 
 
C3.2 Site Layout and Building Design  
 
The BLZ is consistent with the existing form on the site and is satisfactory as amended. 
 
The side setback of the proposed ground floor addition and garage are within the 2.8m 
maximum allowable building height under Figure C129 of the clause and is therefore 
compliant.  
 
The first-floor setback is located within the prescribed side setback requirements and the 
objective and control are met. 
 
C3.3 Elevation and Materials 
 
Colours, materials, and finishes are compatible with those prevailing in the streetscape and 
the period of construction of the dwelling.  
C3.5 Front Gardens and Dwelling Entries 
 
The landscaped setting has been improved with the deletion of the pool to the satisfaction of 
Heritage requirements thereby retaining the garden setting to the heritage item. 
 
C3.6 Fences 
 
The boundary fencing adjacent to Origlass Park is satisfactory and has been reduced to 2.8m 
in the amended plans. No changes are proposed to the Nicholson Street fencing fronting the 
site. 
 
C3.9 Solar Access  
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Shadow diagrams illustrating the shadow cast by the existing structures and the proposed 
development for the winter solstice were submitted with the application.   
Due to the street facing northeast aspect the private open space (POS) does not achieve 
compliance with control C4 under C3.9 of Leichhardt Development Control Plan 2013, 
however the location and built form casting the shadow impact on this existing POS is 
unchanged and therefore is considered acceptable as it is an existing circumstance. 
It is acknowledged that the bulk and scale of the proposal has been reduced with the provision 
of amended plans. Consequently, the proposal does not adversely impact nearby residential 
development to the south, this is largely by virtue of separation as the entry to Origlass park 
adjoins the southern boundary of the site. This area to the south of the site is predominantly 
an entrance path so there will be little to no environmental impact to recreation space of the 
public park. 
 
5(c) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(d)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
 
5(e)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. No submissions were received in response to 
the initial notification. 
 
5(f)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
- Engineers 
- Urban Forest 
- Heritiage 

 
7. Section 7.11 Contributions/7.12 Levy  
 
A Section 7.12 Levy is payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $4,802.00 would be required for the 
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development under the Inner West Contributions Plan 2022.  A condition requiring that 
contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and the Leichhardt Development Control Plan 
2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Section 4.6 of the Inner West 

Local Environmental Plan 2022. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the Landscape Area and Site Coverage standards is unnecessary in the 
circumstance of the case and that there are sufficient environmental grounds to support 
the variations. The proposed development will be in the public interest because the 
exceedance is not inconsistent with the objectives of the standard and of the zone in 
which the development is to be carried out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2023/0306 
for alterations and additions to an existing dwelling at 14 Nicholson Street, BALMAIN 
EAST subject to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exception to Development Standards  
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Attachment D – Statement of Heritage Significance  
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