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DEVELOPMENT ASSESSMENT REPORT 

Application No. REV/2021/0023 
Address 39 Short Street BIRCHGROVE  NSW  2041 
Proposal S8.2 Review of Development Application DA/2021/0603 which 

refused an application seeking consent for basement, ground and 
first floor alterations and additions to the existing dwelling-house. 

Date of Lodgement 21 December 2021 
Applicant Benjamin R Morrison 
Owner Benjamin R Morrison 

Kathryn A Morrison 
Number of Submissions Initial: 4 
Value of works $1,899,396.00 
Reason for determination at 
Planning Panel 

Recommendation reaffirms previous determination (refusal) 

Main Issues Building Location Zone 
Side boundary setbacks 
Visual bulk and scale 
Character and pattern of development of the area 
Visual privacy 
Solar Access and overshadowing 

Recommendation Refusal 
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Statement of Heritage Significance 
Attachment D DA/2021/0603 Assessment Report 
Attachment E Draft Conditions (if Panel approves) 

 
Figure 1: Locality Map (subject site highlighted in red) 
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1. Executive Summary 
 
A development application on the above property was submitted to Council on 12 July 2021. 
 
The application was refused under delegated authority by Determination No 2021/0603 dated 
14 October 2021 for the following reasons: 
 
1.  The proposal results in unsatisfactory impacts on the Heritage Conservation Area, 

will be inconsistent with the desired future character controls of the area, and 
results in adverse amenity impacts on, and concerns for, adjoining properties in 
terms of height, bulk and scale and solar access and privacy, contrary to the 
following Aims of the Plan prescribed in Clause 1.2 of the Leichhardt Local 
Environmental Plan 2013:  
 

• To minimise land use conflict and the negative impact of urban 
development on the natural, social, economic, physical and historical 
environment. 

• To identify, protect, conserve and enhance the environmental and cultural 
heritage of Leichhardt. 

• To promote a high standard of urban design in the public and private 
domains. 

• To protect and enhance the amenity, vitality and viability of Leichhardt for 
existing and future residents, and people who work in and visit 
Leichhardt, 

• To maintain and enhance Leichhardt’s urban environment. 

• To ensure that development is compatible with the character, style, 
orientation and pattern of surrounding buildings, streetscape, works and 
landscaping and the desired future character of the area; to ensure that 
development provides high quality landscaped areas in residential 
developments. 

 
2.  The proposal is unsatisfactory in terms of form, height and scale, will be 

inconsistent with the pattern of surrounding development, and does not result in 
satisfactory or acceptable amenity impacts on adjoining sites, contrary to the 
following Objectives of the R1 Zone contained in the Leichhardt Local 
Environmental Plan 2013:  
  

• To provide housing that is compatible with the character, style, orientation 
and pattern of surrounding buildings, streetscapes, works and 
landscaped areas. 

• To protect and enhance the amenity of existing and future residents and 
the neighbourhood. 

  
3.  The application does not comply with the Landscaped Area development standard 

prescribed in Clause 4.3A(3)(a) of the Leichhardt Local Environmental Plan 2013, 
and was not accompanied by a Clause 4.6 Exceptions to Development Standards 
request to vary the development standard.  
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4.  The proposed development is inconsistent with the following Clauses of the Draft 
Inner West Local Environmental Plan 2020 which has the weight of imminent and 
certain, and would undermine the intent of this draft instrument, and is therefore, 
not in the public interest.  

  
• Clause 1.2 – Aims of the Plan 

• Clause 2.3 – Zone Objectives and Land Use Table 

 
5.  The proposal results in unsatisfactory heritage, pattern of development, 

stormwater management, and amenity outcomes and impacts on adjoining sites, 
and does not comply with, or has not demonstrated compliance with, the following 
controls of the Leichhardt Local Environmental Plan 2013 and Leichhardt 
Development Control Plan 2013, pursuant to Section 4.15(1)(a)(iii) of the 
Environmental Planning and Assessment Act 1979:  

  
• Clause 5.10 of the Leichhardt Local Environmental Plan 2013 – Heritage 

Conservation. 

• Part C1.0 of the Leichhardt Development Control Plan 2013 – General 
Provisions. 

• Part C1.3 of the Leichhardt Development Control Plan 2013 - Alterations 
and additions. 

• Part C1.4 of the Leichhardt Development Control Plan 2013 - Heritage 
Conservation Areas and Heritage Items. 

• Part C1.11 of the Leichhardt Development Control Plan 2013  - Parking. 

• Part C2.2.2.5 of the Leichhardt Development Control Plan 2013 - Mort 
Bay Distinctive Neighbourhood. 

• Part C3.1 of the Leichhardt Development Control Plan 2013 – Residential 
General Provisions. 

• Part C3.2 of the Leichhardt Development Control Plan 2013  – Site 
Layout and Building Design. 

• Part C3.3 of the Leichhardt Development Control Plan 2013 - Elevation 
and Materials. 

• Part C3.9 of the Leichhardt Development Control Plan 2013 – Solar 
Access. 

• Part C3.11 of the Leichhardt Development Control Plan 2013  – Visual 
Privacy. 

• Part E of the Leichhardt Development Control Plan 2013 – Water. 

 
6.  The proposal would result in adverse environmental impacts on the built 

environment in the locality pursuant to Section 4.15(1)(b) of the Environmental 
Planning and Assessment Act 1979.  

 
7.  The proposal is not considered suitable on the site pursuant to Section 4.15(1)(c) 

of the Environmental Planning and Assessment Act 1979.  
 

8.  The proposal is not considered to be in the public interest pursuant to Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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A copy of the report on the application is included as Attachment D to this report. 
 
The applicant has requested that Council review the determination under Section 8.2 of the 
Environmental Planning and Assessment Act, 1979. Whilst the plans and supporting 
documentation submitted with the Review application have addressed some of the issues 
previously raised, the height, bulk and scale of the three storey rear addition has not been 
changed. 
 
The application was notified to surrounding properties and 4 submissions were received in 
response. 
 
The main issues that have arisen from the application include: 
 

• Non-compliance with building location zone, 
• Non-compliance with side boundary setbacks, 
• Development inconsistent with pattern of development, 
• Visual bulk and scale, 
• Visual privacy, 
• Solar access and overshadowing, and 
• Impacts on HCA. 

 
In particular, the visual bulk and scale impacts are considered unacceptable and, therefore, 
the application is recommended for refusal. 
 
2. Proposal 
 
The application has been lodged seeking a review under Section 8.2 of the Environmental 
Planning and Assessment Act 1979 of the refusal of DA/2021/0603 for alterations and 
additions to a dwelling house. 
 
The proposal, as lodged under the subject review application, involves basement, ground and 
first floor alterations and additions to the existing dwelling-house at No. 39 Short Street 
Birchgrove. Specifically: 
 

• Demolition of two storey rear addition, 

• Internal and external alterations within main building, including removal of ventilated 
timber floor and new concrete slab, 

• Tree removal, 

• New front fence, 

• Alterations to existing on-site parking space at the front along northern boundary, 

• New landscaping. 
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3. Site Description 
 
The subject site at No. 39 Short Street Birchgrove site is located on the south-western side of 
Short Street, between Curtis Road and Spring Street. The site consists of 1 allotment and is 
generally rectangular in shape with a total area of 255.5sqm with a frontage to Short Street of 
10.06 metres. The site is legally described as Lot 5 in DP 708952. 
 
The site slopes by approximately 2.5 metres from front to rear and supports a two-storey 
dwelling house that presents as single storey to Short Street.  The adjoining properties support 
predominantly single and two storey dwelling houses. 
 
The land is zoned R1 General Residential, located within a heritage conservation area and in 
the vicinity of a heritage item.  
 
 

 
Figure 2: Zoning Map 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
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Subject Site 
 
Application Proposal Date & Decision 
DA/2021/0603 Lower ground, ground and first floor 

alterations and additions and additions 
to existing dwelling-house and 
associated works, including tree 
removal and new front fence. 

14/10/2021 Refused 
28/03/2022 Appealed 

M/2005/207 S96(1) application to modify 
development consent D/2005/249 
which approved demolition of existing 
swimming pool and installation of new 
swimming pool. Application to modify 
condition 6(d) and 12. 

20/10/2005 Approved 

D/2005/249 Removal of existing swimming pool and 
construction of a new swimming pool to 
rear yard. 

19/08/2005 Approved 

 
Application Proposal Decision & Date 
D/2018/438 Ground and first floor alterations and 

additions to existing dwelling-house at 
No. 119 Curtis Road 

06/11/2018 Approved 

D/2017/616 Part demolition and alterations and 
additions to existing heritage-listed 
terrace, and associated works at No. 
113 Curtis Road.  

20/03/2018 Approved 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
21/12/2021 Application lodged 
12/04/2022 Council wrote to the applicant, raising the following issues: 

 
• Building siting, building height, bulk and scale  
• Visual privacy impacts  
• Concerns regarding impact on heritage conservation area 
• Insufficient details in shadow diagrams 

 
Council requested a response to the above-mentioned issues within 21 
days. 

05/05/2022 Council called the applicant, enquiring whether they would respond to 
the issues raised. The applicant advised that they would not respond. 

 
5. Assessment 
 
The following is a summary of the review of the application under Section 8.2 of the 
Environmental Planning and Assessment Act 1979 having regard to the relevant 
considerations required by Section 4.15 of this Act.  
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5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 

Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  

There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land is suitable for the proposed and existing use as 
there is no indication of contamination.  

The application does not involve category 1 remediation under SEPP (Resilience and 
Hazards) 2021.  

Notwithstanding, the application is recommended for refusal. 

5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  

 
A BASIX Certificate was submitted with the application which is considered to be satisfactory. 
Notwithstanding, the application is recommended for refusal. 
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5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 

The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 

The application seeks the removal of vegetation from within the site. The application was 
referred to Council’s Tree Management Officer who advised that the tree removal of four 
Magnolia grandiflora can be supported, provided a replacement tree is planted to compensate 
for the removal of the larger of these trees 

Overall, the proposal is considered acceptable with regard to the SEPP and Part C1.14 of the 
LDCP 2013, subject to replacement planting, which could be readily conditioned.  

Notwithstanding, the application is recommended for refusal 

Chapter 10 Sydney Harbour Catchment  
 

The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 

Notwithstanding, the application is recommended for refusal. 

5(a)(iv) Leichhardt Local Environment Plan 2013 (LLEP 2013) 

 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 

 
• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.7 - Demolition 
• Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 5.10 - Heritage Conservation 
• Clause 6.1 - Acid Sulfate Soils 
• Clause 6.2 - Earthworks 
• Clause 6.4 - Stormwater management 

 
(i) Clause 1.2 – Aims of the Plan 

 
Due to concerns raised in relation to building siting, heritage and amenity impacts, it is 
considered that the proposal has not adequately demonstrated that it is a satisfactory 
response to the following aims of the plan under this clause: 

(b)  to minimise land use conflict and the negative impact of urban development on the 
natural, social, economic, physical and historical environment, 
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(c)  to identify, protect, conserve and enhance the environmental and cultural heritage 
of Leichhardt, 
(d)  to promote a high standard of urban design in the public and private domains, 
(e)  to protect and enhance the amenity, vitality and viability of Leichhardt for existing 
and future residents, and people who work in and visit Leichhardt, 
(f)  to maintain and enhance Leichhardt’s urban environment, 
(l)  to ensure that development is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscape, works and landscaping and the desired 
future character of the area, 

 
(ii) Clause 2.3 – Zone Objectives and Land Use Table 

 
The site is zoned R1 General Residential under the LLEP 2011. The LLEP 2013 defines the 
development as: 
 

dwelling house means a building containing only one dwelling. 
 
The development is permitted with consent within the land use table. However, the proposed 
development is considered to be inconsistent with the following objectives of the R1: 
 

• To provide housing that is compatible with the character, style, orientation and pattern 
of surrounding buildings, streetscapes, works and landscaped areas. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

 
This is discussed in further detail in this report 
 

(iii) Clause 2.7 – Demolition  

 
Clause 2.7 of the LLEP 2013 states that the demolition of a building or work may be carried 
out only with development consent. The application seeks consent for demolition works. 
 

(iv) Development Standards 

 
The following table provides an assessment of the application against the development 
standards: 
 

Standard Proposal Non-
compliance Complies 

Floor Space Ratio 
Maximum permissible: 0.9:1 or 229.95sqm 

0.73:1 or 
187.63sqm N/A Yes 

Landscape Area 
Minimum required: 20% or 51.1sqm 20% or 51.1sqm N/A Yes 

Site Coverage 
Maximum permissible: 60% or 153.3sqm 

50.88% or 
130sqm N/A Yes 
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(v) Clause 5.10 Heritage Conservation 

 
The subject site is a contributory dwelling located within the Town of Waterview Heritage 
Conservation Area (C4 in Schedule 5 of the LLEP 2013). The site is also in the vicinity of the 
heritage listed Former shop and residence and original signs, including interiors, at 113 Curtis 
Road, Balmain (I178). The Statement of Significance for the HCA and heritage item are in 
Attachment C. 
 
Whilst, in principle, as concluded by Council’s Heritage Advisor, “The proposal is generally 
acceptable from a heritage perspective”, further information and changes were requested to 
ensure that the development is in accordance with this Clause and the relevant objectives and 
controls in the LDCP 2013, which is discussed in detail elsewhere in this report.  
 
Given that the applicant did not provide the requested additional information, it is considered 
that the proposal is inconsistent with Objectives 1(a) and (b) of this Clause of the LLEP 2013.  
 

(vi) Clause 6.1 - Acid Sulfate Soils 

 
The site is identified as containing Class 5 acid sulfate soils (ASS) and the site is within 500m 
of land containing Class 2 ASS. The proposal is considered to adequately satisfy this clause 
as no works are proposed below 5 metres Australian Height Datum and proposed works are 
unlikely to lower the watertable. 
 

(vii) Clause 6.2 – Earthworks 

 
Excavation works are minor and could be adequately controlled by standard conditions of 
consent.  
 
Notwithstanding, refusal of the application is recommended. 
 

(viii) Clause 6.4 - Stormwater management 

 
The proposal generally complies with this clause. Council’s Development Engineer has 
assessed the proposal and raised no concerns, subject to conditions, which could be readily 
imposed with any consent granted.  
 
Notwithstanding, refusal of the application is recommended. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
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Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

 
5(c)  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The proposal is considered to be contrary to Clause 1.2 (Aims of the Plan) and the objectives 
of Clause 2.3 (Zone objectives and land use table) for the following reasons: 

• The proposal does not achieve a high-quality urban form. 
• The proposal does not protect and enhance the amenity of Inner West for existing and 

future residents. 
• The proposal does not provide housing that is compatible with the character, style, 

orientation and pattern of surrounding buildings and the streetscape. 
• The proposal does not protect and enhance the amenity of existing and future 

residents and the neighbourhood. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  N/A 
B3.1 Social Impact Assessment  N/A 
B3.2 Events and Activities in the Public Domain (Special 
Events)  

N/A 

  
Part C  
C1.0 General Provisions No – see discussion  
C1.1 Site and Context Analysis Yes 
C1.2 Demolition N/A 
C1.3 Alterations and additions No – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items No – see discussion  
C1.5 Corner Sites N/A  
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
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C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.13 Open Space Design Within the Public Domain Yes 
C1.14 Tree Management Yes – see discussion  
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

N/A 

C1.20 Foreshore Land N/A 
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.5 Mort Bay Distinctive Neighbourhood No – see discussion 
C2.2.2.5(c) Upper Slopes Sub Area No – see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – see discussion  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  No – see discussion  
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  No – see discussion  
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  No – see discussion  
C3.10 Views  Yes 
C3.11 Visual Privacy  No – see discussion  
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  N/A 
D2.5 Mixed Use Development  N/A 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  N/A  
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E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  Yes  
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
E1.2.4 Stormwater Treatment  Yes 
E1.2.5 Water Disposal  Yes  
E1.2.6 Building in the vicinity of a Public Drainage System  N/A 
E1.2.7 Wastewater Management  Yes 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 

 
The following provides discussion of the relevant issues: 
 

(i) C1.0 General Provisions 

 
Due to concerns raised elsewhere in this report, the proposal has not adequately 
demonstrated that it is a satisfactory response to the following objectives and controls of this 
part: 

• O3 To ensure that alterations, additions to residential buildings and new residential 
development are compatible with the established setting and character of the suburb 
and neighbourhood and compatible with the desired future character and heritage 
significance of the place and its setting. 

• O4 To ensure that all residential development is compatible with the scale, form, siting 
and materials of existing adjacent buildings. 

• O7 To ensure that the amenity, including solar access and visual privacy, of the 
development and adjacent properties is not adversely impacted. 

• C1 Residential development is not to have an adverse effect on:  
a. the amenity, setting or cultural significance of the place, including the portion 

of the existing building to be retained; and 
b. the relationship of any Heritage Item or Heritage Conservation Area to its place, 

setting and cultural significance. 
• C2 Additions to an existing building are generally: 

c. maintain the form, fenestration, roof forms and chimneys of the existing building 
when viewed from the principal street frontage; and\ 

d. of a design which is compatible with but does not compete with the architectural 
character of the existing building or the Building Typologies; and 

e. of a scale, proportion (including proportion of doors and openings) and material 
which is compatible with the existing building. 

 
(ii) C1.3 Alterations and additions, C1.4 Heritage Conservation Areas and Heritage 

Items, C2.2.2.5 Mort Bay Distinctive Neighbourhood, C2.2.2.5(c) Upper Slopes 
Sub Area, C3.3 Elevation and Materials & C3.6 Fences 
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Whilst the plans and supporting documentation submitted as part of the review application 
have addressed a number of concerns previously raised by Council’s Heritage Specialist, they 
concluded as follows: 
 

The proposal is generally acceptable from a heritage perspective; however, further 
information and changes are required as per below to ensure the development is in 
accordance with Clause 5.10 Objectives 1(a) and (b) in the Leichhardt LEP 2013 and the 
relevant objectives and controls in the Leichhardt DCP 2013. 

 
• The timber floor to the basement of the existing building is to be retained under the 

main form of the building. If a concrete slab is required for structural reasons, it is to 
be detailed by a professional with experience in upgrades to heritage buildings 
registered on the NSW Heritage directory of heritage professionals, to ensure the 
building will not be impacted by rising damp, drainage and impacts to building 
foundations: 
 
https://www.heritage.nsw.gov.au/search-for-heritage/directory-of-heritage-
professionals/ 
 

• Clarification on materials and changes to existing roof skylight to be provided. 
• Applicant to provide detail for all windows on western elevation showing vertical 

proportions. 
• All windows visible from the public domain are to be specified as timber framed, and 

colours and finishes are to be provided. 
• Demolition drawings indicate that “faux” leadlight windows are to be replaced, which 

are not indicated on plans/elevations or in the HIS. Further information is to be 
provided, and an assessment of heritage impact.  

• A revised materials schedule is required to provide more detail of any new elements 
which are clearly visible from the public domain. Colours are to be specified to 
Australian Standards or an alternative proprietary colour chart for all new elements 
such as cladding, windows and doors. The revised schedule is to include the heritage 
advice as recommended in the HIS on external paint colour schemes, suitable for a 
building of the era. 

• A revised design is to be submitted for the front fence responding to historic fences in 
the conservation area, including details of gates to front fence and bin storage.  

• The side boundary masonry wall to the south-west is to be retained, unless supported 
by a report from an engineer. Where proposed to be replaced, details of replacement 
are to be provided, and an assessment of heritage impact. 

• The proposed new location of A/C unit is to be provided, and shall not be fixed to the 
building/roof in areas visible from the public domain 

• The extent of removal of the existing front yard tiling, and its replacement material is 
unclear. The floor plans are to be updated to clearly indicate in colour all new areas of 
works and specify replacement materials. Where new materials are proposed to 
verandah steps, entry areas etc. an assessment of heritage impact is to be provided, 
and materials specified that respond to the historic character of the building. 

 
Given the above, and issues outlined elsewhere in this report, the proposal is considered to 
be inconsistent with the desired future character of the distinctive neighbourhood. 
 

https://www.heritage.nsw.gov.au/search-for-heritage/directory-of-heritage-professionals/
https://www.heritage.nsw.gov.au/search-for-heritage/directory-of-heritage-professionals/
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As outlined elsewhere in this report, the applicant did not respond to the request for additional 
information and, as such, the issues raised by Council’s Heritage Specialist remain 
outstanding. 
 
As such the application is recommended for refusal. 
 
 

(iii) C3.2 Site Layout and Building Design 

 
It is noted that the plans submitted with the application for review do not include any 
amendments with regard to building location zone, side boundary setbacks, building height 
and the building envelope compared to the original development application which was 
previously refused. 
 
Building Location Zone (BLZ) 

As noted in the DA assessment report for DA/2021/0603,  

The BLZ is the part of the subject site where it can be reasonably expected that a building 
can be located and is determined by having regard to only the main building on the adjacent 
properties. Pursuant to C5, the BLZ of the subject site “is to be determined by the location 
of the building on the adjacent property that most resembles the orientation, frontage width 
and site layout of the subject site”, which is the adjoining site to the east, No. 41 Short 
Street. 

The submitted plans depict the lower ground floor as a basement. The LLEP 2013 defines 
basements as follows: 

basement means the space of a building where the floor level of that space is 
predominantly below ground level (existing) and where the floor level of the storey 
immediately above is less than 1 metre above ground level (existing). 

Given that the proposed ‘basement’ does not meet this definition, the proposed levels and 
BLZs are assessed as, and considered to be for, a lower and upper ground floor and a first 
floor. 

With regard to the proposed BLZs, the following is noted: 

• No change is proposed with regard to the front setbacks. 
• No concerns are raised with regard to the rear setback of the lower ground floor 

(labelled ‘basement’ by the applicant). 
• The proposal seeks to reduce the rear setback of the upper ground floor (labelled 

‘ground floor’ by the applicant). 
• Given that No. 41 Short Street does not have a first floor [third storey], the proposal 

is establishing a new first floor BLZ. 
Pursuant to C6 of this part of the DCP,  

In the event of any proposed variation to the BLZ [or the establishment of a new BLZ] the 
onus is on the applicant to demonstrate that the proposed building is consistent with the 
pattern of development in the immediate locality (usually taken as the same street). 

In the supporting documentation, the applicant outlines, inter alia, the following:  

• There are several examples of three-storey developments (usually three-storeys to 
the rear with the traditional form retained to street frontages as per the proposal) in 
the immediate locality, including 41 Short St and 119, 119A Curtis Road. 
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• The proposed ridge level of the first floor addition (RL37.75) is generally consistent 
and compatible with ridge levels of several developments in the immediate vicinity, 
including 41 Short St (RL36.8) and 119 (RL36.09), 119A (RL36.07) and 123 
(RL35.38). 
 

In addition, to gain support for a variation with prescribed BLZs, or the establishment of a new 
BLZ, the following additional requirements need to be met: 
 

a. amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and 
compliance with the solar access controls of this Development Control Plan is 
achieved; 

b. the proposed development will be compatible with the existing streetscape, desired 
future character and scale of surrounding development; 

c. the proposal is compatible in terms of size, dimensions, privacy and solar access of 
private open space, outdoor recreation and landscaping [subject site]; 

d. retention of existing significant vegetation and opportunities for new significant 
vegetation is maximised; and 

e. the height of the development has been kept to a minimum to minimise visual bulk and 
scale, as viewed from adjoining properties, in particular when viewed from the private 
open space of adjoining properties. 

 
It is considered that the proposal satisfies the requirements of C6(c) and C6(d). However, 
C6(a), C6(b) and C6(e) have not been satisfactorily addressed as outlined below. 
 
Whilst it is acknowledged that the dwelling houses at No. 119 and No. 119A Curtis Road are 
three storeys at the rear, three storey buildings are the exception in the area, including 
development along Short Street. In addition, it is noted that, pursuant to C6, only development 
in the same street is relevant when assessing consistency with the pattern of development. 
No. 41 Short Street is of similar style as the existing development at No. 39 Short Street, i.e., 
it presents as a single storey dwelling house to the street with two storeys to the rear. In 
addition, it is noted that the submitted Statement of Environmental Effects and survey depicts 
the dwelling house at No. 41 Short Street as a two storey dwelling house, not a three storey 
development. 
 
The ridge levels at the adjoining properties mentioned by the applicant are located towards 
the front of these properties where visual bulk and scale impacts, when viewed from 
neighbouring private open space areas, is minimised. The proposed ridge level is, at least, 
1m above the maximum ridge levels of adjoining sites and is located at the rear of the subject 
site, in close proximity and adjacent to the private open space areas of various adjoining 
properties. 
The scale of the proposed development, in relationship with immediately surrounding 
development, is shown in Figure 3-5 below. 
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Figures 3-5: Photomontage of proposed development. Source: Submitted by the applicant 
as part of the DA submission and included in a submission lodged as part of the subject 
(review) application. 
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Given the above, the proposed three storey rear addition is considered to be inconsistent with 
the prevailing pattern of development in the street. The proposed development is considered 
to be incompatible with the scale of surrounding development and results in adverse, and 
unreasonable visual bulk and scale impacts to surrounding properties. 
 
As outlined elsewhere in this report, the proposed development also results in adverse visual 
privacy impacts to surrounding sites and, given that the accuracy of the shadow diagrams 
could not be confirmed, it is unclear whether the proposed development complies with the 
solar access controls of the LDCP 2013. 
 
In addition, given the issues raised with regard to other parts of the LDCP 2013, the proposed 
development is considered to be inconsistent with the desired future character of the area. 
 
As a result, it is considered that the proposed ground floor and first floor BLZs cannot be 
supported as not all of the requirements within C6 have been satisfied. 
 
Side boundary setbacks 

The proposed wall heights along the northern and southern side boundaries, given the sloping 
nature of the site, vary between 6.4 and 8.1 metres. The following table outlines compliance 
with the prescribed side boundary setbacks, which are determined based on the graph within 
control C7. 

 

Elevation 
Wall height 

(m) 
Required 

Setback (m) 
Proposed 

Setback (m) 
Complies 

(Y / N) 

South ~ 6.5 – 8.1 2.1 – 3.1 1.2 N 

North ~ 6.4 – 8.1 2.1 – 3.1 2.6 Y and N 

 

As depicted in the table above, the proposed additions to rear do not comply with the 
prescribed side boundary setbacks. Pursuant to C8 of this part, 

Council may allow walls higher than that required by the side boundary setback controls 
above, to be constructed to side boundaries where: 

a. the development is consistent with relevant Building Typology Statements as 
outlined within Appendix B – Building Typologies of this Development Control Plan;  

b. the pattern of development within the streetscape is not compromised;  
c. the bulk and scale of development is minimised by reduced floor to ceiling heights; 
d. the potential impacts on amenity of adjoining properties, in terms of sunlight and 

privacy and bulk and scale, are minimised; and  
e. reasonable access is retained for necessary maintenance of adjoining properties. 

In the supporting documentation, the applicant contends that the proposed additions to the 
rear are consistent with Appendix B – Building Typologies of the LDCP2013. Whilst the 
proposed additions are consistent with suggested design approaches for cottages, which are 
contained in Section 2, it is considered that the suggested design approaches for houses 
(Section 3) contain the appropriate guidelines for the subject site. C1(b) of this section outlines 
that “Development shall…. retain the amenity of the house and its neighbours”. As outlined in 
this report, the proposed rear additions are considered to result in adverse amenity impacts to 
neighbouring properties. 
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In addition, as discussed in detail above, the proposed three storey rear additions are 
considered to be inconsistent with the prevailing pattern of development in the street.  

The proposed floor to ceiling heights are as follows: 

• Lower ground floor – 2.6 
• Upper ground floor – 2.4 
• First floor – between 1.8 – 3.6  

Whilst the proposed floor to ceiling heights are, in principle, acceptable for the proposed use 
of the rooms, as outlined above, the overall bulk and scale of the proposed development is 
considered to result in adverse amenity impacts, including visual bulk and scale impacts to 
neighbouring properties. In addition, the proposal results in adverse visual privacy impacts 
and it is unclear whether the proposal complies with solar access controls. 

Whilst the last requirement of C8 is satisfied, given the other issues, the proposed variation 
with the prescribed side boundary setbacks is considered to result in adverse amenity impacts 
and, as such, not considered to be supportable.  

Building Height and the Building Envelope 

Given the scale of development on adjoining sites, the proposed first floor is contrary to C17 
as the proposed overall height in storeys exceeds the height in storeys of the main building 
on adjoining sites. Therefore, the proposal is uncharacteristic of the general pattern of 
development in the street and general pattern of development in the vicinity.  

In light of the issues raised above, the proposal is considered to be not supportable as it does 
not satisfy the following objectives of this part of the DCP: 

O1 To ensure adequate separation between buildings for visual and acoustic privacy,  
solar access and air circulation. 
O2 To ensure the character of the existing dwelling and/or desired future character 
and established pattern of development is maintained. 
O3 To ensure that buildings are constructed within an appropriate Building Location 
Zone (BLZ) from the front and rear boundary to protect neighbourhood features such 
as streetscape, private open space, solar access and views. 
O4 To ensure that development:  

a. reinforces the desired future character and distinct sense of place of the 
streetscape, neighbourhood and Leichhardt; 

c. complements the siting, scale and form of adjoining development; and 
d. creates a high level of residential amenity for the site and protects existing or 

enhances residential amenity of adjoining sites in terms of visual and acoustic 
privacy, air circulation, solar access, daylight, outlook and views. 
 

As a result, the application is recommended for refusal. 

(iv) C1.14 Tree Management 

 

Council’s Arborist has assessed the proposal and raised no objection to the proposed removal 
of four Magnolia grandiflora cvs, subject to a replacement tree being planted to compensate 
for the removal of the larger of these trees. 
 
The proposed works within the Tree Protection Zone of the Grevillea robusta, which is located 
on the adjacent site at 119A Curtis Road and the proposed raising of the existing driveway 
raise no concerns, provided these works are undertaken as recommended to be conditioned 
by Council’s Arborist. 
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Notwithstanding, the application is recommended for refusal. 
 

(v) C3.9 Solar Access 

 
Pursuant to C1 of this part, “All development applications that entail external additions are to 
include shadow diagrams and solar access analysis consistent with the Council’s 
Specifications for Development Application Documentation”, which require that altitude and 
azimuth angles are depicted on the shadow diagrams.  
 
Council requested additional information from the applicant, requiring documentation to show 
casting lines (altitude and azimuth angles) on the shadow diagrams to assess these for 
accuracy. The applicant advised that they would not provide the requested information. 
 
As such, an accurate and comprehensive assessment of the shadow diagrams could not be 
conducted and, therefore, the application is recommended for refusal.  
 
Notwithstanding, based on the submitted shadow diagrams, the following is noted: 
 

• During the winter solstice, the proposed development will not result in additional 
overshadowing to neighbouring private open space. The shadow diagrams depict that 
additional shadows will be cast onto neighbouring walls, glazing and roofs, and a small 
portion, on ground level, between the properties at No. 119A and 119 Curtis Road. 

• Where additional shadows are cast onto glazing at neighbouring sites during the winter 
solstice, this glazing will receive solar access for, at least, three hours. 

• The private open space at the subject site will receive solar access to, at least, 50% of 
the required open space area. However, it is noted that the area receiving this solar 
access is covered by the pool within the rear setback. 

 
Notwithstanding the above these assumptions are based on whether the submitted diagrams 
are accurate and this cannot be verified as the requested information (altitude and azimuth 
angles) has not been provided.  
 

(vi) C3.11 Visual Privacy 

 
Windows at the lower ground level would be adequately screened by side boundary fencing. 
The windows to the side elevations that service the void and staircase do not require 
screening. 
 
The windows on the upper ground floor (labelled ground floor by the applicant) and first floor 
to the north-eastern elevation serve bedrooms and incorporate timber screening. Given that 
these windows are not aligned with windows on adjoining sites, within 9 metres and 45 
degrees, this part of the proposal complies with the controls of this part.  
 
The windows to the rear elevation on the upper ground floor and first floor serve bedrooms 
and a bathroom. Whilst the bathroom window and W11 include timber privacy screening, no 
screening is proposed to the bedroom windows. Given the size of these windows and that 
these are aligned with windows, within 9 metres and 45 degrees, at No, 119 Curtis Road, this 
part of the proposal does not comply with C7. Whilst it is acknowledged that existing 
landscaping currently provides some screening, as outlined in C5, “The provision of 
landscaping may be used to complement other screening methods but cannot be solely relied 
upon as a privacy measure". 
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As such, it is considered that the proposal is inconsistent with O1 of this part, which requires 
that spaces are designed with a high level of consideration to protecting visual privacy and the 
application is recommended for refusal. 
 
5(e) Reasons for Refusal 
 
1. The proposal results in unsatisfactory impacts on the Heritage Conservation Area, will be 

inconsistent with the desired future character controls of the area, and results in adverse 
amenity impacts on, and concerns for, adjoining properties in terms of height, bulk and 
scale and solar access and privacy, contrary to the following Aims of the Plan prescribed 
in Clause 1.2 of the Leichhardt Local Environmental Plan 2013:  

 
• To minimise land use conflict and the negative impact of urban development on 

the natural, social, economic, physical and historical environment. 

• To identify, protect, conserve and enhance the environmental and cultural heritage 
of Leichhardt. 

• To promote a high standard of urban design in the public and private domains. 

• To protect and enhance the amenity, vitality and viability of Leichhardt for existing 
and future residents, and people who work in and visit Leichhardt, 

• To maintain and enhance Leichhardt’s urban environment. 

• To ensure that development is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscape, works and landscaping and the 
desired future character of the area; to ensure that development provides high 
quality landscaped areas in residential developments. 

 
Comment: Given the issues and non-compliances outlined in this report, it is considered that 
the plans and information submitted with the application for review have not addressed the 
reasons for refusal with regard Clause 1.2 of the LLEP 2013. The bulk and scale of the 
proposed development has not been reduced and the proposal still results in adverse visual 
bulk and scale impacts. Whilst the submitted shadow diagrams indicate that the proposal 
complies with solar access controls, given the lack of information provided on the diagrams, 
accuracy of these could not be confirmed.  
 
Given the above, the plans accompanying the review have failed to satisfy the concerns raised 
in reason 1 of the determination.  
 
2. The proposal is unsatisfactory in terms of form, height and scale, will be inconsistent with 

the pattern of surrounding development, and does not result in satisfactory or acceptable 
amenity impacts on adjoining sites, contrary to the following Objectives of the R1 Zone 
contained in the Leichhardt Local Environmental Plan 2013:  

 
• To provide housing that is compatible with the character, style, orientation and 

pattern of surrounding buildings, streetscapes, works and landscaped areas. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 
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Comment: Given that the height, and bulk and scale of the proposed development has not 
been amended when comparing the review application and refused DA, it is considered that 
the plans and documentation submitted with the review application have not addressed this 
reasons for refusal. In addition, whilst visual privacy impacts have been minimised, the 
proposal still results in adverse visual privacy impacts to neighbouring sites. As outlined 
above, whilst the submitted shadow diagrams indicate that the proposal complies with solar 
access controls, given the lack of information provided on the diagrams, accuracy of these 
could not be confirmed. 
 
Given the above, the proposal is not supported.  

 
3. The application does not comply with the Landscaped Area development standard 

prescribed in Clause 4.3A(3)(a) of the Leichhardt Local Environmental Plan 2013 and was 
not accompanied by a Clause 4.6 Exceptions to Development Standards request to vary 
the development standard.  

 
Comment: The plans submitted with the application for review proposal include an increase in 
landscaped area and the amended proposal complies with the landscaped area development 
standard. As such, a Clause 4.6 request was not required and this reason for refusal has been 
satisfactorily addressed.  
 
4. The proposed development is inconsistent with the following Clauses of the Draft Inner 

West Local Environmental Plan 2020 which has the weight of imminent and certain, and 
would undermine the intent of this draft instrument, and is therefore, not in the public 
interest.  

 
• Clause 1.2 – Aims of the Plan 

• Clause 2.3 – Zone Objectives and Land Use Table 

 
Comment: Given the adverse amenity impacts, issues with regard to streetscape and 
compatibility with other development in the streetscape, it is considered that the proposal 
remains to be inconsistent with the aims and objectives of Clause 1.2 and Clause 2.3 of the 
Draft IWLEP 2020. 

5. The proposal results in unsatisfactory heritage, pattern of development, stormwater 
management, and amenity outcomes and impacts on adjoining sites, and does not comply 
with, or has not demonstrated compliance with, the following controls of the Leichhardt 
Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013, pursuant 
to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979:  

 
• Clause 5.10 of the Leichhardt Local Environmental Plan 2013 – Heritage 

Conservation. 

• Part C1.0 of the Leichhardt Development Control Plan 2013 – General Provisions. 

• Part C1.3 of the Leichhardt Development Control Plan 2013 - Alterations and 
additions. 

• Part C1.4 of the Leichhardt Development Control Plan 2013 - Heritage 
Conservation Areas and Heritage Items. 
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• Part C1.11 of the Leichhardt Development Control Plan 2013  - Parking. 

• Part C2.2.2.5 of the Leichhardt Development Control Plan 2013 - Mort Bay 
Distinctive Neighbourhood. 

• Part C3.1 of the Leichhardt Development Control Plan 2013 – Residential General 
Provisions. 

• Part C3.2 of the Leichhardt Development Control Plan 2013  – Site Layout and 
Building Design. 

• Part C3.3 of the Leichhardt Development Control Plan 2013 - Elevation and 
Materials. 

• Part C3.9 of the Leichhardt Development Control Plan 2013 – Solar Access. 

• Part C3.11 of the Leichhardt Development Control Plan 2013  – Visual Privacy. 

• Part E of the Leichhardt Development Control Plan 2013 – Water. 

 
Comment: Whilst the plans and information submitted with the review application have 
addressed the issues and non-compliances with regard Part C1.11 (Parking) and Part E 
(Water) have been satisfactorily addressed, as outlined in this report in 5(d), the other issues 
remain, and the application is not supported. 

6. The proposal would result in adverse environmental impacts on the built environment in 
the locality pursuant to Section 4.15(1)(b) of the Environmental Planning and Assessment 
Act 1979.  

 
Comment: Given that the development does not comply with the objectives and controls 
relating to amenity and streetscape in accordance with the LLEP 2013 and LDCP 2013, 
Council Officers consider that the development still results in adverse environmental impacts 
and the proposed development is not supported. 

 
7. The proposal is not considered suitable on the site pursuant to Section 4.15(1)(c) of the 

Environmental Planning and Assessment Act 1979.  
 
Comment: The site is zoned R1 General Residential. Given that the development does not 
comply with the objectives and controls relating to amenity and streetscape in accordance with 
the LLEP 2013 and LDCP 2013, Council Officers consider that the development remains 
unsuitable for the site.  

 
8. The proposal is not considered to be in the public interest pursuant to Section 4.15(1)(e) 

of the Environmental Planning and Assessment Act 1979. 
 
Comment: The public interest is best served by consistent application of the requirements of 
the relevant Environmental Planning Instruments, in this case the LLEP 2013 and LDCP 2013, 
and by Council ensuring that any adverse effects on the surrounding area and the environment 
are appropriately managed. The development fails to meet the objectives and controls in order 
to preserve the amenity of neighbouring properties, the streetscape and heritage conservation 
area. The development would set an undesirable precedent for the immediate streetscape 
and wider area and is, therefore, not considered to be in the public interest.  
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5(f) The Likely Impacts 
 
The assessment of the Development Application and subject review application demonstrates 
that the proposal will have an adverse impact on the locality due to the excessive bulk and 
scale of the proposed three-storey rear addition. The development would result in visual 
privacy impacts and is considered to set an undesirable precedent for development in the 
vicinity of the site. 
 
5(g)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and, 
therefore, it is considered that the site is unsuitable to accommodate the proposed scale of 
development.  
 
5(h)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
Four (4) submissions were received in response to the notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

- Solar access to living rooms and private open space during winter solstice 
- Visual bulk and scale 
- Visual privacy 
- Inconsistency with surrounding development with regard to height and bulk and scale 

 
In addition to the above issues, the submissions raised the following concerns, which are 
discussed under the respective headings below: 
 
Issue: Reduced solar access to bedrooms 
Comment: Solar access to bedrooms is not protected by LDCP 2013. 
 
Issue: Reduced solar access during other times than winter solstice.  
Comment: The solar access controls in the LDCP 2013 refer to solar access during the winter 
solstice only in order to consider the time of most impact to a site. However it is noted in the 
body of this report that the applicant has failed to provide sufficient information on the shadow 
diagrams to carry out a comprehensive assessment. 
 
Issue: Reduction of solar access will reduce property value. 
Comment: The impact of a proposed development on the property value of adjoining sites is 
not a matter for consideration under the Environmental Planning and Assessment Act 1979. 
 
5(i)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Heritage 
- Development Engineer 
- Urban Forest (Arborist) 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies would be required for the proposal, if approved.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed on any consent granted. 
 
8. Conclusion 
 
The proposal is generally inconsistent with the aims, objectives and design parameters 
contained in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control 
Plan 2013.  
 
The development would result in significant impacts on the amenity of the adjoining properties 
and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council 

as the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse the Review Application No. REV/2021/0023 for S8.2 
Review of Development Application DA/2021/0603, for basement, ground and first 
floor alterations and additions to existing dwelling-house at No. 39 Short Street, 
Birchgrove for the reasons outlined in Attachment A.  
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Attachment A – Reasons for refusal 
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Attachment B – Plans of proposed development 
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Attachment C – Statement of Heritage Significance 
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Attachment D – DA/2021/0603 Assessment Report 
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Attachment E – Draft Conditions (if Panel approves) 
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