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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1023 
Address 68-86 The Boulevarde LEWISHAM  NSW  2049 
Proposal Change of use to an educational establishment with associated 

works. 
Date of Lodgement 18 October 2021 
Applicant Trustees of Edmund Rice Education Australia 
Owner Trustees Of Edmund Rice Education Australia 
Number of Submissions Prior to Notification: 21 

Initial Notification: 44 
Renotification: 13 

Value of works $158,400.00 
Reason for determination at 
Planning Panel 

Number of submissions 
Variation greater than 10% 

Main Issues Loss of existing affordable rental housing 
Tree removal 
Non-compliance with FSR development standard 
No Clause 4.6 submitted 
Acoustic impacts 
Community safety 
Submissions 

Recommendation Refusal 
Attachment A Reasons for Refusal 
Attachment B Without Prejudice Conditions of Consent 
Attachment C Plans of proposed development 
Attachment D Plan of Management 
Attachment E Acoustic Assessment 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for a change of use to an 
educational establishment with associated works at 68-86 The Boulevarde, Lewisham. 
 
The application was notified to surrounding properties and Forty-four (44) submissions were 
received in response to the initial notification. Thirteen (13) submissions were received in 
response to the renotification of the application. It is noted that 21 submissions were also 
received prior to the initial formal notification of the proposed development.  
 
The main issues that have arisen from the application include:  
 

• Insufficient information has been submitted to demonstrate that the proposal does not 
result in the loss of existing affordable rental housing; 

• Removal of Tree 1, located within the frontage of no. 86 The Boulevarde; 
• Non-compliance with Clause 4.4 Floor space ratio of MLEP 2011; 
• A written request in accordance with Clause 4.6 of MLEP 2011 has not been submitted 

to consider the breach to the floor space ratio development standard;  
• Acoustic impacts; 
• Insufficient information has been submitted to demonstrate appropriate fencing is 

provided to maintain community safety; and, 
• A total of 78 submissions were received.  

 
In addition to the matters noted above, the proposal is not considered to satisfy the aims, 
objectives, and design parameters contained in the relevant State Environmental Planning 
Policies, Marrickville Local Environmental Plan 2011, and Marrickville Development Control 
Plan 2011.  
 
The application is considered unsupportable and in view of the circumstances, it is 
recommended that the application be refused.  
 
2. Proposal 
 
The application proposes a change of use of an existing residential flat building to an 
administration building to be used in conjunction with Christian Brothers High School. 
Alterations and additions are also proposed to the existing high school to enable pedestrian 
access to the new administration building.  
 
Specifically, the following works are proposed: 
 

• Internal alterations and additions to the existing building at no. 86 The Boulevarde for 
use as an administration, staff, and seminar building; 

• Demolition of existing bin storage and hardstand area at rear of no. 86 The Boulevarde; 
• Construction of a new pedestrian walkway between the building at no. 86 The 

Boulevarde and the existing adjacent building at no. 68-84 The Boulevarde; 
• Alterations and additions to an existing building at no. 68-84 The Boulevarde to 

accommodate the new pedestrian access; 
• New fencing and pedestrian access gate along the frontage of no. 86 The Boulevarde; 
• Removal of eight (8) trees; and,  
• Landscaping works.  
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The proposed hours of operation of the building at no. 86 The Boulevarde are as follows: 
• Monday to Friday 7.30am – 6.00pm 
• Saturday 7.30am – 12.00pm  

 
The administration building at no. 86 The Boulevarde is proposed to be used by a maximum 
of 5-10 staff at any one time, with no more than eight (8) students attending mentoring 
seminars within the building.  
 
3. Site Description 
 
The subject site is located on the north-western side of The Boulevarde, Lewisham. The site 
is irregular in shape and comprises two allotments, being Lot 1 in  DP 1089520 (known as no. 
68-84 The Boulevarde) and Lot 12 in DP 499712 (known as no. 86 The Boulevarde).  
 
The site has a 162m wide south-eastern frontage to The Boulevarde, a 184m wide north-
western frontage to Denison Road, and a 37m wide north-eastern frontage to Toothill Street. 
The site has a total area of approximately 15,540sqm.  
 
No. 68-84 The Boulevarde is currently occupied by Christian Brothers High School, with part 
of the site being listed as a local heritage item, being I62 – Christian Brothers High School, 
including interiors. No. 86 The Boulevarde is currently occupied by a three storey residential 
flat building. Development surrounding the site predominately consists of single and two storey 
dwellings and multi storey residential flat buildings.   
 
The site currently comprises two land use zones. No. 68-84 The Boulevarde is zoned SP2 
Educational Establishments, and no. 86 The Boulevarde is zoned R2 Low Density Residential 
under MLEP 2011. 
 

  
Figure 1: Zoning map Figure 2: Aerial map 

 
4. Background 
 
4(a)  Site history  
 
The following outlines the relevant development history of the subject site.  
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No. 68-84 The Boulevarde, Lewisham 
 
Application Proposal Outcome 
DA201800243 To remove a Poplar tree facing Denison Road Approved 

30/10/2018 
DA200300504.01 To modify condition 3 of Determination No. 200300504, 

dated 3 June 2004, under Section 4.55 of the 
Environmental Planning and Assessment Act so as to 
increase the student numbers from 1200 to 1350 students. 

Approved 
24/04/2018 

DA201200236 To erect a new entry to the administration area of Christian 
Brothers High School off The Boulevarde, demolish and 
rebuild existing property boundary walls to Denison Road 

Approved 
05/10/2012 

DA201100540 To erect a new front fence along part of the Toothill Street 
boundary 

Approved 
19/12/2011 

DA200900196 To carry out refurbishment works to the Treacy Building 
within Christian Brothers High School to provide a multi 
purpose hall for the primary school  

Approved 
13/07/2009 

DA200300504 to demolish the print house, library and the dwellings of 82 
and 84 The Boulevarde and carry out alterations and 
additions to a school including the construction of a 
multipurpose facility and additional classrooms. The 
consent became operative on 15 April 2005. 

Deferred 
commencement 
03/06/2004 

Determination No. 
19901653 

to carry out alterations and additions and associated works 
to the Christian Brothers High School including 
refurbishment works to the Gallagher Building, lift and link 
to the Administration Building, covered seating in front of 
the Gallagher Building, lowering of the tennis court and 
roofing such area, additions to the Wynne building and 
demolition of the Doody Building. 

Approved 
20/12/1999 

Determination No. 
18456 

to demolish part of the existing building fronting Toothill 
Street and to carry out alterations and additions to the 
school to provide a creative and performing arts centre for 
use in association with the school 

Approved 
10/05/1999 

Determination No. 
17863 

demolition of the former dwelling house at 22 Toothill 
Street. 

Refused 
29/09/1998 

Determination No. 
17862 

to demolish the former dwelling house at 78 The 
Boulevarde but refused consent to demolish the former 
dwelling house at 20 Toothill Street. 

Approved 
29/09/1998 

Determination No. 
17226 

To create a playground for use in association with the 
school incorporating a hard paved area surrounded by 
grass areas and landscaped mounding along the Denison 
Road frontage and south-western boundary to erect 
fencing and a gate. 

Approved 
18/08/1997 

 
No. 86 The Boulevarde, Lewisham 
 

Application Proposal Outcome 
Determination No. 
5690 

Erection of a two storey residential flat building containing 
eight (8) two-bedroom flats with eight (8) garages and two (2) 
spaces in the yard 

Approved 
14/02/1973 
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4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
4 November 2021 Application accepted.  
9 November – 30 
November 2021 

Application notified.  

27 January 2022 Council issued a letter requesting additional information to address the 
following matters: 

• Clarification of proposed development 
• Acoustic Report 
• Tree impacts 
• Vehicular access and parking 
• Retention of affordable housing 
• Existing development consents 
• Submissions 

4 March 2022 Additional information was submitted by the applicant. This information forms 
the basis of the following assessment.  

17 March – 7 April 
2022 

Application renotified. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Affordable Rental Housing) 2009 
• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
5(a)(i) State Environmental Planning Policy (Affordable Rental Housing) 2009 
 
The application proposes a change of use of the existing building at no. 86 The Boulevarde 
from a residential flat building comprising eight (8) units to an educational establishment, being 
an administration, staff, and seminar building for the adjacent Christian Brothers High School.  
 
During the assessment of the proposal, Council requested that evidence be submitted to 
demonstrate whether or not the provisions of Part 3 Retention of existing affordable rental 
housing, of the ARH SEPP 2009 were applicable to the proposed development.  
 
Insufficient information was submitted to demonstrate: 
 

• That the provisions of Part 3 of the ARH SEPP 2009 do not apply to the proposed 
development, or, 

• That the provisions of Part 3 of the ARH SEPP 2009 do apply, but that there is no loss 
of existing affordable rental housing, or, 
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• That the provisions of Part 3 of the ARH SEPP 2009 do apply and there is a loss of 
existing affordable rental housing, and a monetary contribution is applicable. 

 
Given the above, it is considered that the proposed development does not satisfy the relevant 
provisions of the ARH SEPP 2009, as a result this is a reason the application is recommended 
for refusal. 
 
5(a)(ii) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 

(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the 
development is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
5(a)(iii)  State Environmental Planning Policy (Transport and Infrastructure) 2021 
 
Chapter 3 Educational establishments and childcare facilities 
 
The proposal does not rely on Section 3.15 of SEPP (Transport and Infrastructure) 2021 for 
permissibility.  
 
Section 3.36(6) of the SEPP requires the consent authority to take the following into 
consideration: 
 

(a) the design quality of the development when evaluated in accordance with the 
design quality principles set out in Schedule 8, and 

(b) whether the development enables the use of school facilities (including recreational 
facilities) to be shared with the community. 

 
The following is an assessment against the seven design quality principles. 
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Principle  Comment  Compliance  
1 – context, built form and 
landscape 

The proposal does not satisfy this principle as the 
existing landscaping and trees have not been 
integrated into the design and as such the removal of 
Tree 1 results in adverse impacts to the character of 
the streetscape. The site is also located in an area of 
terrestrial biodiversity and the proposal has not been 
designed to protect the aesthetic and ecological 
qualities of the natural environment in the locality. 

No  

2 – sustainable, efficient 
and durable  

The proposal generally satisfies this principle as 
follows: 

• The proposal involves the adaptive reuse of 
an existing building, and as such minimises 
the use of resources required to demolish the 
existing building and construct a new building. 

Yes  

3 – accessible and 
inclusive 

The proposal generally satisfies this principle as 
follows: 

• Appropriate access is provided to the building 
for people with differing needs and 
capabilities. 

Yes  

4 – health and safety  The proposal does not satisfy this principle as 
insufficient information has been provided to 
demonstrate that appropriate fencing is provided to 
optimise safety and security while having a positive 
impact on the streetscape. 

No  

5 – amenity  The proposal does not satisfy this principle as 
insufficient information has been provided to 
demonstrate that the development will not result in 
adverse acoustic impacts to the nearby residential 
properties. 

No  

6 – while of life, flexible and 
adaptive 

The proposal generally satisfies the relevant 
provisions of this clause as follows: 

• The proposal does not preclude the future 
adaptation of the existing building. 

Yes  

7 – aesthetics  The proposal does not satisfy this principle as the 
proposed removal of Tree 1 results in adverse impacts 
to the character of the streetscape and is contrary to 
the desired future character of the area, as discussed 
in Part 9.5 below. 

No  

 
Given the above, the proposed development is not considered to satisfy the relevant design 
quality principles and as a result is recommended for refusal. 
 
5(a)(iv)  State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 

Biodiversity and Conservation SEPP concerns the protection and removal of vegetation 
identified under the SEPP and gives effect to the local tree preservation provisions contained 
in the Inner West Council (IWC) Tree Management DCP. 

The application seeks the removal of eight (8) trees from the site. The proposed tree removal 
generally satisfies the relevant provisions subject to appropriate replacement plantings, which 
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could be conditioned as part of a development consent if the application were approved, 
except for the proposed removal of Tree 1.  

Tree 1 is a large mature tree (Eucalyptus nicholii (Narrow-Leafed Peppermint)) located within 
the frontage of no. 86 The Boulevarde and is in average health and condition. The tree makes 
a positive contribution to the streetscape and existing canopy cover. Furthermore, the removal 
of the tree is contrary to objectives O3, O4, and O5 and control C12 of IWC Tree Management 
DCP. 

Given the above, the removal of Tree 1 is not supported, and it is not considered that the 
relevant provisions of the IWC Tree Management DCP, nor the Biodiversity and Conservation 
SEPP 2021, have been satisfied and as a result the application is recommended for refusal. 

5(a)(v)  Marrickville Local Environment Plan 2011 (MLEP 2011) 
 

The application was assessed against the following relevant clauses of Marrickville Local 
Environmental Plan 2011 (MLEP 2011). 
 
Part 1 – Preliminary  
 

Control Proposed Compliance 
Clause 1.2 
Aims of Plan  

The application is not considered to satisfy the following 
relevant aims of the plan: 

• (e) – as insufficient information has been 
provided to demonstrate that the proposal does 
not result in the loss of existing affordable 
rental housing; and, 

• (f) – as the propoedl removal of Tree 1 results 
in adverse ecological impacts and is not 
necessary to enable the proposed 
development. 

No 

 
Part 2 – Permitted of prohibited development 
 

Control Proposed Compliance 
Clause 2.3  
Zone objectives and 
Land Use Table 
 
R2 Low Density 
Residential 
 
SP2 Educational 
Establishment 

The proposal satisfies the relevant provisions of this 
clause as follows: 

• The application proposes the use of an existing 
building as an administration building ancillary 
to an educational establishment, which is 
permissible with consent in the R2 Low Density 
zone; 

• The application proposes alterations and 
additions to an existing educational 
establishment, which is permissible with 
consent in the SP2 Educational Establishment 
zone; 

• The proposal meets the relevant objectives of 
the R2 zone as it provides a service that meets 
the day to day needs of residents; and,  

Yes 
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• The proposal meets the relevant objectives of 
the SP2 zone as it provides for infrastructure 
and related uses.  

Clause 2.7  
Demolition requires 
development consent  

The proposal satisfies the clause as follows: 
• Demolition works are proposed, which are 

permissible with consent; and, 

• Standard conditions are recommended to 
manage impacts which may arise during 
demolition. 

Yes – subject 
to conditions 

 
Part 4 – Principal development standards 
 

Control Proposed Compliance 
Clause 4.3  
Height of building 
 

Maximum R2 Low Density Residential 
J – 9.5m 
 
SP2 Educational Establishments 
N/A 

No – 
however, 
existing 

variation and 
no changes 
proposed Proposed R2 Low Density Residential 

10.6m (existing) 
 
SP2 Educational Establishments 
N/A 

Variation R2 Low Density Residential 
11.6% (1.1m over) 
 
SP2 Educational Establishments 
N/A 

Clause 4.4 
Floor space ratio  

Maximum R2 Low Density Residential 
F – 0.6:1 (597.6sqm) 
 
SP2 Educational Establishments 
N/A 

No – see 
Clause 4.6 
discussion 

below 

Proposed R2 Low Density Residential 
0.76:1 (754sqm) 
 
SP2 Educational Establishments 
N/A 

Variation 26.2% (156.4sqm over) 
Clause 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the clause. 

No – see 
below 

As noted above, the application proposes alterations and additions to the existing residential flat 
building at no. 86 The Boulevarde and change of use to an administration, staff, and seminar 
building to be used in conjunction with the existing high school. These works include the conversion 
of the existing eight (8) garages into storage areas.  
 
The ‘gross floor area’ (GFA) definition contained in MLEP 2011 is reproduced below: 
 

gross floor area means the sum of the floor area of each floor of a building measured 
from the internal face of external walls, or from the internal face of walls separating the 
building from any other building, measured at a height of 1.4 metres above the floor, and 
includes— 

(a) the area of a mezzanine, and 
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(b) habitable rooms in a basement or an attic, and 

(c) any shop, auditorium, cinema, and the like, in a basement or attic, 

but excludes— 
(d) any area for common vertical circulation, such as lifts and stairs, and 

(e) any basement— 

(i) storage, and 

(ii) vehicular access, loading areas, garbage and services, and 

(f) plant rooms, lift towers and other areas used exclusively for mechanical services 
or ducting, and 

(g) car parking to meet any requirements of the consent authority (including access 
to that car parking), and 

(h) any space used for the loading or unloading of goods (including access to it), 
and 

(i) terraces and balconies with outer walls less than 1.4 metres high, and 

(j) voids above a floor at the level of a storey or storey above. 

 
Per the definition, ‘storage’ areas are explicitly excluded from the calculation of GFA only when 
they are located within a basement. As the proposed storage areas are not located within a 
basement and do not fall under any of the other areas to be excluded, it is considered that they are 
to be included in the calculation of GFA.  
 
Furthermore, it is considered that if the existing residential flat building use were being continued, 
the existing garages would be excluded from the calculation of GFA as they are considered “car 
parking to meet any requirements of the consent authority”. Under Part 2.10 of MDCP 2011, the 
site is located in Parking Area 3 and the residential flat building would require car parking to be 
provided at a rate of 1.2 parking spaces per 2 bedroom units for residents, plus 0.1 parking spaces 
per unit for visitors. In total, a minimum of 10 car parking spaces would be required. Given this 
requirement, all of the existing eight (8) garages would be excluded from the calculation of GFA. 
 
Additionally, the proposed alterations and additions include the conversion of an existing laundry 
to a meter room. Per the GFA definition, this area of approximately 7sqm has been excluded from 
the calculation of GFA.  
 
Accordingly, it is considered that the proposed development results in a total GFA of approximately 
754sqm, which is an increase of 140sqm, and which represents a FSR of 0.76:1 and a variation of 
26.2% (156.4sqm over). 
Clause 4.6  
Exceptions to 
development standards 

The applicant has not submitted a variation request in 
accordance with Clause 4.6 to vary Clause 4.4 Floor 
space ratio of MLEP 2011. As such, it has not been 
demonstrated that compliance with the development 
standard is unreasonable and unnecessary in the 
circumstances of the case, and the variation cannot be 
supported. 

No 
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Part 5 – Miscellaneous provisions 
 

Control Proposed Compliance 
Clause 5.10  
Heritage conservation 

The subject site contains a listed heritage item, namely 
Christian Brothers High School, including interiors 
(I62). The heritage item is located at no. 68-84 The 
Boulevarde at the northern corner of the site.  
 
The subject application does not propose any works or 
changes within proximity of the heritage item. As such, 
the development does not adversely impact the 
significance of the heritage item and it is considered 
that the development preserves the environmental 
heritage of the Inner West. 

Yes 

 
Part 6 – Additional local provisions 
  

Control Proposed Compliance 
Clause 6.2  
Earthworks  

The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil stability. 

Yes 

Clause 6.4 
Terrestrial biodiversity 

As discussed under Biodiversity and Conservation 
SEPP above, the application proposes the removal of 
Tree 1, which is considered to be in average health, and 
which contributes positively to the existing canopy 
cover and terrestrial biodiversity of the area. The 
proposed removal of the tree is considered contrary to 
the relevant provisions of this Clause as it will not 
maintain terrestrial biodiversity by preserving existing 
vegetation on the site.  

No 

Clause 6.5 
Development in areas 
subject to aircraft noise 

The site is located within the ANEF 15-20 contour and 
as such the provisions of this clause are not applicable. 

N/A 

 
As identified in the table, the proposal does not satisfy Clauses held within MLEP 2011 and 
as a result, the application is recommended for refusal. 
 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
 
5(b)(i)  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the EPA Act 1979. 
 
The proposed development has been considered against the amended provisions contained 
in the Draft IWLEP 2020 and it is considered that the proposal is inconsistent with, and does 
not demonstrate compliance with, the following provisions: 
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• Clause 1.2 Aims of Plan, as insufficient information has been submitted to demonstrate 
that the proposal does not result in the loss of existing affordable rental housing, and 
the proposed removal of Tree 1 is considered to result in adverse ecological impacts 
and does not protect the biodiversity of the locality; 

• Clause 4.4 Floor space ratio, as the proposal results in a variation to the development 
standard; 

• Clause 4.6 Exceptions to development standards, as a written variation request 
meeting the requirements of this Clause has not been submitted to vary Clause 4.4; 
and, 

• Clause 6.4 Terrestrial biodiversity, as the proposed removal of Tree 1 results in 
adverse impacts to the terrestrial biodiversity of the locality. 

 
Having regard to the above, the proposal fails to satisfy the provisions of Draft IWLEP 2020. 
 
5(b)(ii) Draft State Environmental Planning Policy (Housing) 2021 
 
The subject application was lodged on the NSW Planning Portal on 18 October 2021. At this 
time, Draft State Environmental Planning Policy (Housing) 2021 (Housing SEPP) was a draft 
Environmental Planning Instrument, had been publicly exhibited, and was imminent and 
certain. Housing SEPP commenced on 26 November 2021. 
 
In accordance with the findings in Tamvakeras v Inner West Council [2022] NSWLEC 1140, 
SEPP ARH 2009 and Housing SEPP are not required to be considered concurrently. However, 
the Housing SEPP should be considered on the basis that it is imminent and certain, and in 
the public interest that it be considered, as it concerns the retention of existing affordable rental 
housing. 
 
Chapter 2, Part 3 Retention of existing affordable rental housing 
 
The provisions of Part 3 of the ARH SEPP 2009 remain largely unchanged from those in Part 
3 of the Housing SEPP, which have been considered above. In summary, insufficient 
information has been submitted to determine whether or not the application results in the loss 
of existing affordable housing and as such the proposed development is not considered to 
satisfy the relevant provisions of the Housing SEPP. It is recommended that the application 
be refused in this regard.  
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011).  
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Part 2 – Generic Provisions 
 
Control Proposed Compliance 
Part 2.1 – 
Urban Design 

The proposal satisfies the relevant provisions of this Part as 
follows: 

• The proposal does not impact the definition between the 
public and private domain and is appropriate for the 
character of the locality given its form and siting; and, 

• The proposal preserves the existing character of the 
streetscape, as the proposed works will not be highly 
visible from the public domain.  

Yes 

Part 2.5 – 
Equity of 
Access and 
Mobility 

The proposal satisfies the relevant provisions of this Part as 
follows: 

• Appropriate access is provided for all persons through 
the principal entrance to the premises; 

• A Continuous Accessible Path of Travel (CAPT) to and 
within the subject premises is provided which allows a 
person with a disability to gain access; and, 

• Suitable accessible sanitary facilities are provided. 

Yes 

Part 2.6 – 
Acoustic and 
Visual Privacy 

See below. No 

Acoustic privacy 
 
The application proposes the following hours of operation for the building at no. 86 The Boulevarde: 
 

• Monday to Friday 7.30am – 6.00pm; and, 

• Saturday 7.30am – 12.00pm. 

 
Although the proposed hours are consistent with the existing approved hours of operation of the 
school, insufficient information has been submitted to demonstrate that the proposal will not result in 
adverse acoustic impacts to the adjoining residential properties.  
 
The submitted Plan of Management prepared by Willowtree Planning and dated 4 March 2022 notes 
“noise management to be implemented in accordance with the acoustic recommendations of Day 
Design Pty Ltd”. However, the submitted Acoustic Assessment prepared by Day Design Pty Ltd dated 
3 March 2022 notes that a detailed Environmental Noise Impact Assessment has not been undertaken 
and that one is required to establish appropriate noise criteria and to assess the proposed 
development against the relevant provisions.  
 
Accordingly, insufficient information has been submitted to demonstrate that the proposed 
development will not result in any adverse acoustic privacy impacts to the adjoining residential 
properties. The proposed development therefore does not satisfy objectives O1 and O3 of this Part, 
Having regard to the above, the application is recommended for refusal. 
 
Visual privacy 
 
The subject application does not propose any changes to the existing windows and privacy treatments 
of the building at no. 86 The Boulevarde. As the existing 4.9m-5.1m setback to the south-western side 
boundary and the 10.2m-10.8m setback to the north-western rear boundary is maintained, it is 
considered unlikely that the proposal will result in any adverse visual privacy impacts.  
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Part 2.7 –  
Solar Access 
and 
Overshadowing  

The proposal satisfies the relevant provisions of this Part as 
follows: 

• The application does not propose any changes to the 
envelope of the existing building at no. 86 The 
Boulevarde that would result in any changes to the 
existing overshadowing impacts on adjoining residential 
properties; and,  

• The proposed works to the existing building at no. 68-84 
The Boulevarde and the new pedestrian walkway 
connecting the buildings is considered unlikely to result 
in any significant impacts to solar access or 
overshadowing of the site. The existing building at no. 86 
The Boulevarde is considered to receive adequate direct 
solar access to reduce reliance on artificial lighting and 
heating.  

Yes 

Part 2.9 – 
Community 
Safety 

See below. No 

The submitted architectural plans indicate new fencing and access gates are proposed to be provided 
along the frontage of no. 86 The Boulevarde. However, elevation plans have not been submitted to 
demonstrate any details of the proposed fencing, such as design, height, or materials.  
 
Accordingly, insufficient information has been submitted to demonstrate that the proposed fencing has 
been appropriately designed and located to restrict unintended or unauthorised access to the site. The 
proposed development therefore does not satisfy objectives O9 and O10 of this Part and is 
recommended for refusal. 
Part 2.10 – 
Parking 

See below. Yes 

The site is located in Parking Area 3 under this Part. Control C1 requires car parking to be provided 
at a rate of 1 space per 2 staff.  
 
The subject application does not propose any changes to the existing number of staff, as approved by 
previous development consents. The application also does not propose any change to the existing 
provision of car parking. As noted above, the eight (8) existing garages of the building at no. 86 The 
Boulevarde are proposed to be used as storage spaces and not additional car parking. If the 
application were being recommended for approval, a condition could be included in the consent to 
remove the redundant vehicular crossing to this property.  
 
Given the above, the proposal is considered to satisfy the provisions of this Part.  
Part 2.11 – 
Fencing  

As noted above, details of the proposed fencing along the 
frontage of no. 86 The Boulevarde have not been submitted. 
Accordingly, insufficient information has been provided to 
demonstrate that the proposal satisfies objectives O3 and O5 and 
control C1 of this Part. As a result, the application is 
recommended for refusal. 

No 

Part 2.13 – 
Biodiversity  

As discussed under Biodiversity and Conservation SEPP above, 
the application proposes the removal of Tree 1, which is 
considered to be in average health, and which contributes 
positively to the existing canopy cover and terrestrial biodiversity 
of the area. The proposed removal of the tree is considered 
contrary to the relevant provisions of this Part as it will not 
maintain terrestrial biodiversity by preserving existing vegetation 
on the site. 

No 
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Part 2.21 –  
Site Facilities 
and Waste 
Management  

The proposal satisfies the relevant provisions of this Part as 
follows: 

• The application was accompanied by a waste 
management plan in accordance with the Part; and, 

• If the application were being recommended for approval, 
standard conditions could be included in the consent to 
ensure the appropriate management of waste during the 
construction of the proposal. 

Yes – subject 
to conditions 

Part 2.25 – 
Stormwater 
Management  

The proposal satisfies the relevant provisions of this Part as 
follows: 

• If the application were being recommended for approval, 
standard conditions could be included in the consent to 
ensure the appropriate management of stormwater.  

Yes – subject 
to conditions 

 
Part 8 – Heritage 
 
Control Assessment Compliance 
Part 8.1.7 – 
Heritage Items 

The proposal satisfies the relevant provisions of this Part as 
follows: 

• The heritage item on the site will be appropriately 
conserved as the proposed works are not located within 
proximity of the item; and, 

• The proposal has been appropriately designed so as to 
not adversely impact the significance of the heritage 
item.  

Yes 

 
Part 9 – Strategic Context 
 
Control Assessment Compliance 
Part 9.5 – 
Lewisham South 

The proposed development is considered to be contrary to the 
following element of the desired future character of the precinct: 

• 10. To ensure that new development considers all 
potential impacts to biodiversity – as the proposed 
removal of Tree 1 results in adverse impacts to the 
terrestrial biodiversity of the locality. 

 

No 

 
5(e) The Likely Impacts 
 
As discussed in the assessment above, the proposed development will have an adverse 
impact on the locality. As a result, the application is recommended for refusal. 
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
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5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 21 days to surrounding properties. 44 submissions were received in response to 
the initial notification. The application was subsequently renotified and a further 13 
submissions were received. It is noted that 21 submissions were also received prior to the 
initial formal notification of the proposed development.  
 
The following issues raised in submissions have been discussed in this report: 
 

• Does not satisfy requirements of relevant planning provisions.  
• Notification of proposed development. 
• Traffic and parking. 
• Streetscape. 
• Building form. 
• Accessibility.  
• Suitability of the site. 
• Amenity impacts. 
• Visual privacy. 
• Acoustic impacts. 
• Waste management. 
• Not in the public interest. 
• Loss of affordable housing.  
• Tree removal and landscaping. 
• Public safety. 

 
In addition to the above issues, the submissions raised the following concerns: 
 
Concern Comment  
Number of staff and 
students 

The subject application does not propose any increase to the maximum 
number of staff or students as stipulated in previous development consents.  

Stealth expansion Concern was raised that approval of the subject application would lead to 
further expansion of the school and increased staff and student numbers. As 
identified above, the proposal does not seek to increase student or staff 
numbers 

Compliance with 
existing conditions 
of consent  

Concerns were raised that the school is currently not operating and complying 
with the existing conditions of development consent. This matter has been 
referred to Council’s Regulatory and Compliance team to investigate.  

Rezoning of land The subject application does not propose to rezone the existing R2 Low 
Density Residential zoning of the land at no. 86 The Boulevarde nor would  it 
be required.  

Insufficient 
playground/open 
space 

The subject application does not propose any changes to the existing 
provision of playgrounds/open spaces at the school. Additionally, there is no 
nexus to request additional playgrounds/open spaces be provided as part of 
the current application.  
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Insufficient 
infrastructure  

Concern was raised that existing road and transport infrastructure is 
insufficient. As noted above, the subject application does not propose any 
increase to the existing approved number of staff and students and as such it 
is considered that the proposal does not result in any additional demand on 
existing infrastructure and services.  

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal officers and issues raised in those 
referrals have been discussed in section 5 above where relevant. 
 

• Building Certification; 
• Development Engineer; 
• Environmental Health; 
• Regulatory; 
• Urban Design; 
• Urban Ecology; 
• Urban Forest; 
• Waste Management (Commercial); 
• Waste Management (Residential). 

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above where relevant. 
 

• Department of Education. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies would be payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $792.00 would be required for the 
development under Marrickville Section 94/94A Contributions Plan 2014. If the application 
were being recommended for approval, conditions could be included in the consent requiring 
that contribution be paid. 
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8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 2011, 
and the relevant environmental planning instruments.  
 
The development would result in significant impacts on the amenity of the adjoining properties 
and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council 
as the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2021/1023 for a 
change of use to an educational establishment with associated works at 68-86 The 
Boulevarde, Lewisham for the reasons listed in Attachment A.  
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Attachment A – Reasons for Refusal 
 

1. Insufficient information has been submitted to demonstrate that the proposal does not 
result in the loss of existing affordable rental housing and as such does not result in 
adverse social impacts in the locality.  
 
Therefore, pursuant to Sections 4.15(1)(a)(i), 4.15(1)(a)(ii), and 4.15(1)(b) of the 
Environmental Planning and Assessment Act 1979, the proposed development has 
not demonstrated compliance with: 
 

a. Part 3 Retention of existing affordable rental housing, of State Environmental 
Planning Policy (Affordable Rental Housing) 2009;  
 

b. Clause 1.2(2)(e) Aims of Plan, of Marrickville Local Environmental Plan 2011; 
 

c. Clause 1.2(2)(g) Aims of Plan, of Draft Inner West Local Environmental Plan; 
and, 
 

d. Chapter 2, Part 3 Retention of existing affordable rental housing, of Draft State 
Environmental Planning Policy (Housing) 2021, respectively. 

 
2. The proposed removal of Tree 1 will result in adverse biodiversity impacts and reduce 

the existing canopy cover of the locality.  
 
Therefore, pursuant to Sections 4.15(1)(a)(i), 4.15(1)(a)(ii), 4.15(1)(a)(iii), and 
4.15(1)(b) of the Environmental Planning and Assessment Act 1979, the proposed 
development is inconsistent with, and has not demonstrated compliance with: 
 

a. Chapter 2 Vegetation in non-rural areas, of State Environmental Planning 
Policy (Biodiversity and Conservation) 2021; 
 

b. Section 3.36(6)(a), Principles 1 and 7 of State Environmental Planning Policy 
(Transport and Infrastructure) 2021; 
 

c. Clause 1.2(2)(f) Aims of Plan, of Marrickville Local Environmental Plan 2011; 
 

d. Clause 6.4 Terrestrial biodiversity, of Marrickville Local Environmental Plan 
2011; 

 
e. Clauses 1.2(2)(a)-(c) Aims of Plan, of Draft Inner West Local Environmental 

Plan 2020; 
 

f. Clause 6.4 Terrestrial biodiversity, of Draft Inner West Local Environmental 
Plan 2020; 
 

g. Part 2.13 Biodiversity, of Marrickville Development Control Plan;  
 

h. Part 9.5 Lewisham South Precinct, of Marrickville Development Control Plan 
2011; and, 
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i. Inner West Council Tree Management Development Control Plan 2020. 

 
 

3. The proposed development results in a variation of approximately 26.2% to the 
maximum floor space ratio development standard applicable to no. 86 The Boulevarde, 
Lewisham. 
 
Therefore, pursuant to Sections 4.15(1)(a)(i) and 4.15(1)(a)(ii) of the Environmental 
Planning and Assessment Act 1979, the proposed development is inconsistent with, 
and has not demonstrated compliance with: 

 
a. Clause 4.4 Floor space ratio, of Marrickville Local Environmental Plan 2011; 

and, 
 

b. Clause 4.4 Floor space ratio, of Draft Inner West Local Environmental Plan 
2020.  

 
4. Written justification has not been provided to consider the breach to the floor space 

ratio development standard. 
 
Therefore, pursuant to Sections 4.15(1)(a)(i) and 4.15(1)(a)(ii) of the Environmental 
Planning and Assessment Act 1979, the proposed development is inconsistent with, 
and has not demonstrated compliance with: 

 
a. Clause 4.6 Exceptions to development standards, of Marrickville Local 

Environmental Plan 2011; and, 
 

b. Clause 4.6 Exceptions to development standards, of Draft Inner West Local 
Environmental Plan 2020, respectively.  

 
 

5. There is insufficient information to demonstrate that the proposed development will not 
result in adverse acoustic privacy impacts to the adjoining residential properties.  
 
Therefore, pursuant to Sections 4.15(1)(a)(i) and 4.15(1)(iii) of the Environmental 
Planning and Assessment Act 1979, the proposed development has not demonstrated 
compliance with: 
 

a. Section 3.36(6)(a), Principle 5 of State Environmental Planning Policy 
(Transport and Infrastructure) 2021; and, 

 
b. Part 2.6 Acoustic and Visual Privacy, of Marrickville Development Control Plan 

2011. 
 
 

6. The application fails to provide sufficient information to demonstrate that appropriate 
fencing is provided to no. 86 The Boulevarde, Lewisham that complements the 
streetscape character, addresses the relevant CPTED principles, and which ensures 
unauthorised access to the school is minimised. 
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Therefore, pursuant to Sections 4.15(1)(a)(i) and 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act 1979, the proposed development has not demonstrated 
compliance with: 
 

a. Section 3.36(6)(a), Principle 4 of State Environmental Planning Policy 
(Transport and Infrastructure) 2021; 
 

b. Part 2.9 Community Safety, of Marrickville Development Control Plan 2011; 
and, 
 

c. Part 2.11 Fencing, of Marrickville Development Control Plan 2011. 
 
 

7. Pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979, the application has not provided sufficient information to demonstrate that the 
proposed development is suitable for the site.  
 

8. Pursuant to Section 4.15(1)(e) of the Environmental Planning and Assessment Act 
1979, the application has not provided sufficient information to demonstrate that it is in 
the public interest. 
 

9. The outstanding fees for the assessment of the additional information and 
renotification of the application has not been paid.  



Inner West Local Planning Panel ITEM 3 
 

PAGE 234 

Attachment B – Without Prejudice Conditions of Consent 
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Attachment C – Plans of proposed development 
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Attachment D – Plan of Management  
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Attachment E – Acoustic Assessment 
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