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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/0228 
Address 40 Milton Street ASHFIELD  NSW  2131 
Proposal Demolition of existing building. Construction of a boarding house 

containing basement car parking, landscaping and associated 
works. 

Date of Lodgement 31 March 2021 
Applicant SNP Equities 
Owner Appwam Pty Ltd 
Number of Submissions Initial: 4 
Value of works $6,311,441.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 

Main Issues Non-compliance with maximum building height and floor space 
ratio; overshadowing impacts 

Recommendation Approved with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standard (Clause 4.3 

Height of buildings) 
Attachment D Clause 4.6 Exception to Development Standard (Clause 4.4 

Floor space ratio) 
Attachment E Plan of Management 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of existing 
building, construction of a boarding house containing basement car parking, landscaping and 
associated works at 40 Milton Street, Ashfield NSW 2131. The application was notified to 
surrounding properties and four (4) submissions were received in response to the initial 
notification. 
 
The main issues that have arisen from the application include:  
 

• Non-compliance with maximum building height and floor space ratio development 
standards under Ashfield Local Environmental Plan 2013; 

• Non-compliance with maximum floor space ratio for boarding house developments 
under State Environmental Planning Policy (Affordable Rental Housing) 2009; and 

• Overshadowing impacts to neighbouring development at no. 44-48 Milton Street. 
 
Despite the items noted above, the proposal generally complies with the aims, objectives, and 
design parameters contained in the relevant State Environmental Planning Policies, Ashfield 
Local Environmental Plan 2013, and the Inner West Comprehensive Development Control 
Plan 2016. 
 
2. Proposal 
 
The application seeks development consent for the demolition of all existing structures on the 
site and the construction of a boarding house. Specifically, the following is proposed: 
 

• Demolition of all existing structures; 
• Construction of a five storey boarding house, comprising 62 boarding rooms with a 

maximum capacity of 116 boarders (excluding manager’s rooms). The room 
configurations are as follows; 

o 55 x dual-boarder rooms; 
o 6 x single-boarder rooms; 
o 1 x manager’s room; 

• Two levels of basement parking, comprising 32 car parking spaces (including 6 
accessible spaces), 13 motorcycle parking spaces, and 20 bicycle spaces; 

• Landscaping and associated works;  
• Dedication of part of the eastern rear of the site to Council for the widening of Milton 

Lane; and, 
• A new pedestrian footpath along the northern boundary. 

 
3. Site Description 
 
The subject site is located on the eastern side of Milton Street, between Liverpool Road and 
Norton Street, Ashfield. The site consists of one allotment and is generally rectangular in 
shape with a total area of approximately 1,602.6sqm. 
 
The site has a 23.2m wide primary frontage to Milton Street, a 56.9m wide secondary frontage 
to Milton Lane, and a 22.9m wide rear frontage to Milton Lane. The front portion of the site is 
equal to 274.062sqm adjacent to Milton Street and is subject to land acquisition by Transport 
for NSW for the purposes of expanding Milton Street. The site is also affected by an easement 
for a Sydney Water Sewer pipe that traverses the width of the site. 
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The site is currently occupied by a two storey commercial building. The adjoining sites to the 
north and south are occupied by a seven (7) storey mixed use development and a three (3) 
storey residential flat building, respectively.  
 

 

 

Figure 1: Zoning map  Figure 2: Aerial map  
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision 
DA/2020/0139 Construction of a 6 storey residential flat building of 37 

units, 50 car parking spaces including affordable 
housing units and strata subdivision. 

Refused by IWLPP 
13 October 2020 

REV/2020/0035 Section 8.2 review of residential flat building Approved by IWLPP 
12 October 2021 

 
Surrounding properties 
 

Property  Application  Proposal Decision 
378 Liverpool Road DA/2021/0928 Demolition of existing structures, and 

construction of a mixed-use 
development comprising 1 retail unit, 
40 boarding rooms, 1 boarding house 
communal room and 3 apartments 
across 6 above-ground storeys 

Currently under 
assessment  

380 Liverpool Road 10.2012.269 Mixed use development Approved  
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  
31 March 2021 Application lodged. 
27 April to 18 May 
2021 

Application notified. 

9 September 2021 Council requested that additional information and/or amended plans be 
submitted to address the following matters: 
 

• Voluntary Planning Agreement; 
• Building envelope and scale; 
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• Building design and amenity; 
• Engineering matters; 
• Plan of Management; 
• Remediation; 
• Architectural Excellence Panel; and 
• Solar access and overshadowing.  

15 and 27 October 
2021 

Amended plans and additional information were submitted by the applicant. 
 
Note: this information forms the basis of the following assessment. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land; 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004;  
• State Environmental Planning Policy (Affordable Rental Housing) 2009; 
• State Environmental Planning Policy (Infrastructure) 2007; and 
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017. 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. Inner West Comprehensive 
Development Control Plan 2016 (IWCDCP 2016) provides controls and guidelines for 
remediation works. SEPP 55 requires the consent authority to be satisfied that “the site is, or 
can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has been used in the past for activities which could have potentially contaminated the 
site. It is considered that the site will require remediation in accordance with SEPP 55.  
 
A Detailed Site Investigation (DSI) and Remedial Action Plan (RAP) have been provided to 
address the management of contaminated groundwater onsite and the treatment and/or 
disposal of any contaminated soils and contamination issues prior to determination. The 
contamination documents have been reviewed and found that the site can be made suitable 
for the proposed use after the completion of the RAP. To ensure that these works are 
undertaken, it is recommended that conditions are included in the recommendation in 
accordance with Clause 7 of SEPP 55. 
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
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5(a)(iii) State Environmental Planning Policy (Affordable Rental Housing) 
2009 

 
State Environmental Planning Policy (Affordable Rental Housing) 2009 (ARH SEPP) provides 
controls relating to various matters including height, floor space ratio, landscaped area, solar 
access, and private open space requirements for various types of affordable rental housing, 
including in-fill affordable housing.  
 
The following is an assessment of the proposed development against the relevant provisions 
of the abovementioned: 
 
Part 2 New affordable rental housing 
 
Division 3 of ARH SEPP stipulates the following standards for boarding houses: 
 

Standard Proposed Compliance 
Clause 29 Standards that cannot be used to refuse consent 
(1) A consent authority must not refuse consent 

to development to which this Division applies 
on the grounds of density or scale if the 
density and scale of the buildings when 
expressed as a floor space ratio are not more 
than: 
(a) the existing maximum floor space ratio 

for any form of residential 
accommodation permitted on the land, or 

(b) if the development is on land within a 
zone in which no residential 
accommodation is permitted—the 
existing maximum floor space ratio for 
any form of development permitted on 
the land, or 

(c) if the development is on land within a 
zone in which residential flat buildings 
are permitted and the land does not 
contain a heritage item that is identified 
in an environmental planning instrument 
or an interim heritage order or on the 
State Heritage Register—the existing 
maximum floor space ratio for any form 
of residential accommodation permitted 
on the land, plus: 
(i) 0.5:1, if the existing maximum 

floor space ratio is 2.5:1 or less, 
or 

(ii) 20% of the existing maximum 
floor space ratio, if the existing 
maximum floor space ratio is 
greater than 2.5:1. 

(a) N/A. 
(b) N/A. 
(c) The site is subject to a 

maximum FSR of 0.7:1 
pursuant to Clause 4.4 of 
ALEP 2013. Therefore, 
under subclause (i), a 
maximum FSR of 1.2:1 
(1,594.8sqm) is permitted. 
The application proposes a 
FSR of 1.59:1 (2,116sqm). 

No  

(2) A consent authority must not refuse consent 
to development to which this Division applies 
on any of the following grounds: 
(a) building height if the building height of all 

proposed buildings is not more than the 
maximum building height permitted 
under another environmental planning 
instrument for any building on the land, 

(b) landscaped area if the landscape 
treatment of the front setback area is 

(a) The proposed development 
exceeds the 12.5m 
maximum building height 
permitted under Clause 4.3 
of ALEP 2013.  

(b) The application provides an 
appropriate landscape 
treatment along the eastern 
primary frontage and 
northern secondary frontage.  

No  
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compatible with the streetscape in which 
the building is located,  

(c) solar access where the development 
provides for one or more communal living 
rooms, if at least one of those rooms 
receives a minimum of 3 hours direct 
sunlight between 9am and 3pm in mid-
winter, 

(d) private open space if at least the 
following private open space areas are 
provided (other than the front setback 
area): 
(i) one area of at least 20 square 

metres with a minimum 
dimension of 3 metres is 
provided for the use of the 
lodgers, 

(ii) if accommodation is provided on 
site for a boarding house 
manager—one area of at least 8 
square metres with a minimum 
dimension of 2.5 metres is 
provided adjacent to that 
accommodation, 

(e) parking if: 
(i) in the case of development 

carried out by or on behalf of a 
social housing provider in an 
accessible area—at least 0.2 
parking spaces are provided for 
each boarding room, and 

(ii) in the case of development 
carried out by or on behalf of a 
social housing provider not in an 
accessible area—at least 0.4 
parking spaces are provided for 
each boarding room, and 

(iia)      in the case of development not 
carried out by or on behalf of a 
social housing provider—at least 
0.5 parking spaces are provided 
for each boarding room, and 

(iii) in the case of any 
development—not more than 1 
parking space is provided for 
each person employed in 
connection with the development 
and who is resident on site, 

(f) accommodation size if each boarding 
room has a gross floor area (excluding 
any area used for the purposes of private 
kitchen or bathroom facilities) of at least: 
(i) 12 square metres in the case of 

a boarding room intended to be 
used by a single lodger, or 

(ii) 16 square metres in any other 
case. 

(c) The proposed ground floor 
communal living room will 
receive adequate solar 
access.  

(d) A communal open space 
with a minimum area of 
20sqm and minimum 
dimension of 3m is provided. 
Additionally, a private open 
space with a minimum area 
of 8sqm and minimum 
dimension of 2.5m is 
provided for the on-site 
manager. 

(e) Subclause (iia) requires a 
minimum of 31 car parking 
spaces to be provided. 
Additionally, subclause (iii) 
requires a maximum of 1 car 
parking space to be provided 
for an on-site manager. The 
application provides 32 on-
site car parking spaces, of 
which one is proposed for 
the use of the manager. 

(f) Each single-lodger room has 
a minimum gross floor area 
of 12sqm, while each dual-
lodger room and the on-site 
manager’s room have a 
minimum gross floor area of 
16sqm. 

(3) A boarding house may have private kitchen 
or bathroom facilities in each boarding room 
but is not required to have those facilities in 
any boarding room. 

Each boarding room is provided 
with private kitchen and 
bathroom facilities.  

Yes  
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(4) A consent authority may consent to 
development to which this Division applies 
whether or not the development complies 
with the standards set out in subclause (1) or 
(2). 

The proposed development does 
not comply with the standards set 
out in subclauses (1) and (2). 
Notwithstanding, the proposed 
development is considered to 
generally satisfy the relevant 
planning provisions and consent 
is recommended. 

Noted 

Clause 30 Standards for boarding houses 
(1) A consent authority must not consent to 

development to which this Division applies 
unless it is satisfied of each of the following: 
(a) if a boarding house has 5 or more 

boarding rooms, at least one communal 
living room will be provided, 

(b) no boarding room will have a gross floor 
area (excluding any area used for the 
purposes of private kitchen or bathroom 
facilities) of more than 25 square metres, 

(c) no boarding room will be occupied by 
more than 2 adult lodgers, 

(d) adequate bathroom and kitchen facilities 
will be available within the boarding 
house for the use of each lodger, 

(e) if the boarding house has capacity to 
accommodate 20 or more lodgers, a 
boarding room or on site dwelling will be 
provided for a boarding house manager, 

(f) (Repealed) 
(g) if the boarding house is on land zoned 

primarily for commercial purposes, no 
part of the ground floor of the boarding 
house that fronts a street will be used for 
residential purposes unless another 
environmental planning instrument 
permits such a use, 

(h) at least one parking space will be 
provided for a bicycle, and one will be 
provided for a motorcycle, for every 5 
boarding rooms. 

(a) One communal living room is 
provided at the ground floor. 

(b) The proposed boarding 
rooms do not exceed a gross 
floor area of 25sqm. 

(c) A maximum of 2 lodgers is 
proposed per boarding room. 

(d) Each boarding room is 
provided with private kitchen 
and bathroom facilities. 
Communal kitchen and 
bathroom facilities are also 
provided in the communal 
living room. 

(e) One boarding room is 
provided for an on-site 
manager. 

(f) N/A. 
(g) N/A. 
(h) A minimum of 1 bicycle and 

12 motorcycle parking 
spaces are required. The 
application proposes 20 
bicycle and 12 motorcycle 
parking spaces.  

Yes  

(2) Subclause (1) does not apply to development 
for the purposes of minor alterations or 
additions to an existing boarding house. 

N/A. N/A 

Clause 30A Character of local area 
A consent authority must not consent to 
development to which this Division applies unless 
it has taken into consideration whether the design 
of the development is compatible with the 
character of the local area. 

As noted throughout this report, 
the overall form and character of 
the proposed development is 
considered to be compatible with 
the existing and desired future 
character of the local area. The 
development has been sited and 
designed with suitable setbacks 
that are consistent with those of 
adjoining developments and 
which allow for appropriate 
landscaping to be provided to 
compliment the development 
and the streetscape. 

Yes  
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Clause 52 No subdivision of boarding houses 
A consent authority must not grant consent to the 
strata subdivision or community title subdivision 
of a boarding house. 

The application does not propose 
the subdivision of the 
development. Notwithstanding, a 
condition prohibiting subdivision 
in perpetuity has been included 
in the recommendation. 

Yes  

 
5(a)(iv) State Environmental Planning Policy (Infrastructure) 2007 (SEPP 

Infrastructure 2007) 
 

Clause 101 Development with frontage to classified road 
 
The site has a frontage to Milton Street, which is a classified road. Under Clause 101(2) of 
SEPP Infrastructure, the consent authority must not grant consent to development on land 
that has a frontage to a classified road unless it is satisfied that the efficiency and operation of 
the classified road will not be adversely affected by the development. 
 
The application was referred to Transport for NSW (TfNSW) for comment. TfNSW provided 
the following comments with respect to the original set of amended plans submitted with this 
application: 
 

“TfNSW has reviewed the submission and notes the previous request to widen Milton 
Lane has been included in the revised plans, however TfNSW previously advised 
TfNSW that access to Milton Lane from Milton Street should be restricted to left-in and 
left-out (LILO) arrangement. It has been identified that the LILO arrangement is not 
proposed as part of the revised design.” 

 
The application was amended and, subject to the recommended conditions of consent, a left-
in and left-out arrangement for access to Milton Lane from Milton Street can be provided.  
 
Given the above, ingress and egress to the site is considered to remain adequate to support 
the intended vehicle movements and the application is considered acceptable with regard to 
Clause 101 of SEPP Infrastructure.  
 
Clause 102 Impact of road noise or vibration on non-road development 
 
Clause 102 of SEPP Infrastructure relates to the impact of road noise or vibration on non-road 
development on land in or adjacent to a road corridor or any other road with an annual average 
daily traffic volume of more than 20,000 vehicle. Under that clause, a development for the 
purpose of a building for residential use requires that appropriate measures are incorporated 
into such developments to ensure that certain noise levels are not exceeded.  
 
Milton Street has an annual average daily traffic volume of more than 20,000 vehicles. A Noise 
Assessment Report was submitted with the application that demonstrates that the 
development will comply with the LAeq levels stipulated in Clause 102 of SEPP Infrastructure. 
Conditions are included in the recommendation. 
 
5(a)(v) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 

2017 (Vegetation SEPP) 
 
Vegetation SEPP concerns the protection and removal of vegetation identified under the 
SEPP and gives effect to the local tree preservation provisions of Council’s DCP. 
The application does not seek the removal of any vegetation from within the site or on Council 
land; however, there is one exiting tree on the site located within proximity of the works that is 
proposed to be retained.  
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Overall, the proposal is considered acceptable with regard to the Vegetation SEPP and 
IWCDCP 2016 subject to the imposition of conditions to ensure the tree is appropriately 
protected and retained.  
 
5(a)(vi) Ashfield Local Environment Plan 2013 (ALEP 2013)  
 
The application was assessed against the following relevant clauses of Ashfield Local 
Environmental Plan 2011 (ALEP 2013): 
 

Control Proposed Compliance 
Clause 1.2  
Aims of Plan 
 

The proposal is consistent with the relevant aims of the 
plan as follows: 

• The proposed development provides housing 
in an accessible location; and, 

• The design of the proposal is considered to be 
of a high standard and has a satisfactory 
impact on the private and public domain. 

Yes 
 

Clause 2.3  
Zone objectives and 
Land Use Table 

The proposal satisfies the clause as follows: 
• The application proposes a boarding house, 

which is permissible with consent in the R3 
Medium Density Residential zone; and, 

• The proposal is consistent with the relevant 
objectives of the zone, as it will assist to 
provide a variety of housing types for the needs 
of the community. 

Yes 
 

Clause 2.7  
Demolition requires 
development consent  

The proposal satisfies the clause as follows: 
• Demolition works are proposed, which are 

permissible with consent; and, 

• Standard conditions are recommended to 
manage impacts which may arise during 
demolition. 

Yes – subject 
to conditions 

Clause 4.3  
Height of building 
M – 12.5m 

The application proposes a building height of 17.4m, 
which is a 39.2% variation (4.9m over). 

No – see 
Section 

5(a)(vii)(i) 
below 

Clause 4.4 
Floor space ratio  
H – 0.7:1 (929.95sqm) 

The application proposes a floor space ratio of 1.59:1 
(2,116sqm), which is a 127.5% variation (1,186sqm 
over). 

No – see 
Section 

5(a)(vii)(i) 
below 

Clause 4.5 
Calculation of floor 
space ratio and site 
area 

The site area and floor space ratio for the proposal has 
been calculated in accordance with the clause. 
 

Yes  
 

Clause 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Clause 4.6 to vary Clause 4.3 Height 
of buildings and Clause 4.4 Floor space ratio. 

See Section 
5(a)(vii)(i) 

below 
Clause 5.1  
Relevant acquisition 
authority  

A portion of the front of the site adjacent to Milton Street 
is subject to acquisition by Roads and Maritime 
Services for widening of Milton Street. The application 
does not propose any works to this portion of the site. 

Yes  
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Clause 6.1  
Earthworks  

The proposed earthworks are considered unlikely to 
result in any detrimental effect on drainage patterns and 
soil stability in the locality of the development or on the 
amenity of adjoining properties.  

Yes – subject 
to conditions 

(i) Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standards: 
 

• Clause 4.3 Height of buildings 
• Clause 4.4 Floor space ratio 

 
Clause 4.3 Height of buildings  
 
The applicant seeks to vary the building height development standard under Clause 4.3 of 
ALEP 2013 by 39.2%, which is equal to 4.9m over the maximum permitted. 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of ALEP 2013 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of 
ALEP 2013 justifying the proposed contravention of the development standard, which is 
summarised as follows: 
 

• The visual fit of the building in this particular instance having regard to the variation 
sought is addressed by Smith & Tzannes in the UDR submitted with the DA 
documentation (see relevant extracts below). It concludes that in this case the 
buildings ‘fit’ is acceptable and appropriate for this site. It follows that the revised 
design with its lower height and very similar form would equally satisfy the relevant 
urban design principles established by the original UDR. The site sits within a landuse 
zone with a 12.5m height limit, immediately south of a zone with a 23m height limit. 
There is no provision within the ALEP 2013 for any transition between the two controls, 
notwithstanding that the LEP mapping includes a number of possible height limits 
which could have been adopted for this site (see below). As shown in the elevations 
the proposed scale of the proposal is appropriate to the adjoining development. The 
proposal provides a stepped building that offers an sound urban design outcome 
notwithstanding the height variation. The height is appropriate for the site having 
regard to the sites juxtaposition to the Ashfield West Precinct (AWP). The proposal 
maintains appropriate visual separation between the buildings so that the required 
extent of permeability is provided between the buildings when viewed from the 
opposite side of Milton Street. 

• The study identifies the fact that the sites to the east have a 15m transitional height 
between the 23m and the 12.5m which provides opportunities to achieve a transitional 
form given that additional FSR can be achieved under the Affordable Housing SEPP 
(i.e. due to sites proximity to public transport and the fact that boarding houses are 
permissible in the zone). The additional affordable housing FSR enables the heights 
to be achieved given that the affordable housing is added to the 0.7:1 base FSR. 

• The architectural design, layout and street presentation of the proposal achieves a high 
quality development adjacent the AWP which is experiencing a high level of 
redevelopment, particularly along Liverpool Road. The proposal emulates 
contemporary building materials and finishes, with a change of materials for the upper 
level which breaks up the additional height of the building above 12.5m. The upper 



Inner West Local Planning Panel ITEM 6 
 

PAGE 299 

level will not read as a full level due to the setback and the reduced floor plate when 
compared to the level below. When viewed in the context of the 7- storeys to the north 
and 3- storeys to the south the proposed built form is appropriate and fits with the 
streetscape and overall built form outcomes contemplated by the AWP. The site is 
intrinsically linked with the outcomes of the AWP in that the site provides for a two-way 
vehicle access solution in Milton Lane. Easements are proposed to facilitate improved 
access. 

• The proposed height maintains acceptable sky exposure to existing buildings adjoining 
or adjacent to the site. Shadow diagrams are submitted with the revised plan set 
demonstrate adequate daylight is maintained to the units to the south. Shadow 
diagrams demonstrate that the proposed development, including the additional height, 
provides for a compliant solar access assessment of the adjoining residential flat 
building. The northern rooms in the adjoining building are at ground floor, Level 1 and 
Level 2. When compared to a compliant proposal the application provides improved 
solar to the bedroom window on the ground floor. The proposal maintains 2 hours solar 
to the two units facing north (see Annexure A). 

• In considering the height interface the ALEP currently provides for N (13m) with I 
(8.5m) to the west of the site resulting in a transitional height difference of 4.5m. The 
difference between the site to the north and the subject site is S (23+m) v M (12.5m) 
representing a change of 10.5m and therefore a transition is appropriate on this site in 
this particular location. The subject proposal offers transitional form provided by the 
proposal offers an acceptable urban design outcome and one which is supported by 
the original design analysis conducted by Smith Tzannes architects who prepared the 
UDR. 

• The site has been the subject of mandatory road widening by the RMS (Milton Street 
frontage) and by Council via the provisions of the Ashfield DCP (Milton Lane). There 
are no planning incentives to achieve the widening of the rear Lane. It is common for 
areas affected by public burden and urban design studies to receive incentives to 
increase the likelihood of redevelopment so that the overall strategic planning 
imperatives can be achieved. In this case the height has not been altered from the 
base 12.5m unlike sites to the north which have seen a significant change to height 
and FSR. The increased height significantly increases the likelihood of the strategic 
planning objectives being achieved. 

• The site is suitable for the development as shown in the revised plans based on its 
location and neighbourhood context as a transitional site. The site’s capacity to support 
the additional height as assessed by Smith & Tzannes is appropriate based on the 
transition it provides between the 23m height to the north and 12.5m height to the 
south. The height variations elsewhere in the locality are not as significant with 4 – 5m 
being the difference between height interface sites as opposed to the current 10.5m 
difference between the site and the southern neighbour. The proposed transition 
between the 23m and the 12.5m is an appropriate urban design outcome for the 
precinct. 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable and unnecessary in the circumstances of the case, and that there 
are sufficient environmental planning grounds to justify contravening the development 
standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R3 Medium Density Residential, in accordance with Clause 4.6(4)(a)(ii) of 
ALEP 2013, which read: 
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• To provide for the housing needs of the community within a medium density residential 
environment. 

• To provide a variety of housing types within a medium density residential environment. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
The proposal is considered to be consistent with the relevant zone objectives for the following 
reasons: 
 

• The proposed development is considered to have an overall height and form as viewed 
from the public domain that can be reasonably expected within a medium density 
residential environment.  

• The proposal provides affordable housing in the form of a boarding house, which is 
considered to provide a different form of housing to meet the needs of the community 
within a medium density residential environment. The development includes both 
single- and dual-boarder room options, with a range of room layouts to cater to different 
occupants. The development also provides accessible rooms, which provides further 
housing diversity.  

• The proposal does not inhibit the ability of other land uses that provide facilities or 
services to meet the day to day needs of residents.  

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the building height development standard, in accordance with Clause 4.6(4)(a)(ii) 
of ALEP 2013, which read: 
 

(a) to achieve high quality built form for all buildings, 
(b) to maintain satisfactory sky exposure and daylight to existing buildings, to the sides 

and rear of taller buildings and to public areas, including parks, streets and lanes, 
(c) to provide a transition in built form and land use intensity between different areas 

having particular regard to the transition between heritage items and other buildings, 
(d) to maintain satisfactory solar access to existing buildings and public areas. 

 
The proposal is considered to be consistent with the relevant objectives of the development 
standard for the following reasons: 
 

• The proposal is considered to result in a high quality built form. The overall massing 
and building setbacks are considered appropriate for the site and do not result in 
adverse visual bulk, overshadowing, or privacy impacts to adjoining properties. 
Additionally, the façade treatment and proposed materials and finishes are considered 
to be compatible with and complimentary to the streetscape.  

• The proposal retains adequate sky exposure, access to daylight, and direct solar 
access to both the proposed development and the adjoining properties.  

• The five (5) storey building form and overall building height is considered to provide an 
appropriate transition between the existing seven (7) storey development at no. 380 
Liverpool Road (B4 Mixed Use zone) and the existing three (3) storey development at 
no. 44-48 Milton Street (R3 Medium Density Residential zone). The fifth storey is 
appropriately massed away from the Milton Street frontage to present as a four (4) 
storey building. The four (4) storey building form fronting Milton Street is largely 
contained within the maximum building height plane (excluding the roof terrace) and 
provides an appropriate transition for a compliant building height and form to be 
achieved on the neighbouring property at no. 44-48 Milton Street.  
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The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of ALEP 2013. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from the building height development standard and it is 
recommended the Clause 4.6 exception be granted. 
 
Clause 4.4 Floor space ratio  
 
The applicant seeks to vary the floor space ratio development standard under Clause 4.4 of 
ALEP 2013 by 127.5%, which is equal to 1,186sqm over the maximum permitted. 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of ALEP 2013 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of 
ALEP 2013 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• The proposal seeks to vary the FSR development standard due to the site-specific 
circumstances of this case. These circumstances are established by the lack of 
transitional height and density provisions between the Liverpool Road properties 
immediately north of the site and the medium density residential development south of 
the site. The bulk and scale of the new development at the corner of Liverpool Road 
and Milton Street is quite substantial when considered against the 12.5m height and 
0.7:1 FSR to the south. Properties fronting Liverpool Road to the south could have a 
theoretical height of 23m and FSR of 2.5:1 if adopting the affordable housing 
component. On this basis the subject site is capable of supporting additional density 
and acts as a transitional site mediating bulk and scale from 23m and 2.5:1 to 12.5m 
and 1.2:1 (includes 0.5:1 bonus for affordable). The proposed FSR at 1.59:1 FSR 
offers a mediating scale and form. 

• The submitted plans, supported by the original UDR, demonstrates that the proposed 
development has an acceptable ‘fit’ for the site. The proposals overall bulk and scale 
is consistent and compatible with the surrounding development both now and in the 
future (increased future development likely to 23m and 2.5:1 FSR to the north – north 
– east). The proposed FSR offers a mediating transitional form from the 2:1 plus FSR 
to the north and the existing development to the south. In dealing with compatibility it 
is appropriate to adopt the relevant principles established in Project Ventures v 
Pittwater Council. The principles establish that in order to be compatible the 
development does not necessarily need to be the same. As depicted in the elevations 
and 3D images forming part of this variation request the proposal is said to be 
compatible with the existing built form. 

• The site has been the subject of mandatory road widening by TfNSW (Milton Street 
frontage) and by Council - via the provisions of the Ashfield DCP (Milton Lane) even 
though the site is outside the nominated ADCP precinct area. There are no planning 
incentives for the subject site (unlike other sites in the precinct) to achieve the strategic 
planning outcomes for the area. The additional FSR is justified on first principles (urban 
design justification) but secondly can be justified because it provides a greater 
likelihood that the vehicle and pedestrian access can be improved within the precinct. 
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The additional 0.39:1 FSR provides an incentive for the land owner to redevelop the 
site. 

• ALEP 2013 does not provide a transition between the denser development permitted 
along Liverpool Road, immediately north of the site and the subject site. The FSR 
drops from 2.0:1 at the corner of Liverpool Road and Milton Street down to 0.7:1 on 
the subject site. The ALEP 2013 contains three (3) other FSR limits that could have 
been adopted for this site to achieve a transition such as “S1” – 1.5:1 or “S2” – 1.8:1. 
The proposed FSR of 1.59:1 is therefore acceptable for a transitional site under the 
provisions of ALEP 2013. The transitional site justification is supported by the original 
UDR prepared by Smith & Tzannes demonstrating that the site functions as a 
transitional site based on the immediate FSR controls afforded to neighbouring sites. 

• Due to its attributes the site is suitable for development of a building with greater bulk 
and scale than contemplated by the 0.7:1 FSR. The frontage is 23.25m and side 
boundaries of 57 - 58m with total site area of 1,328.5sqm (taking into account the loss 
of area for the road widening of 274sqm). There are no specific site constraints that 
would seek to limit the overall potential of the site. The northern boundary is the side 
boundary fronting Milton Lane which offers opportunities for natural light and outlook. 

• The proposal does not result in undue adverse amenity impacts on existing 
development to the south of the site. We accept that the neighbour would be exposed 
to a 4 storey building however a 5 storey building is proposed. We note that the upper 
level is not a full level and has significant setbacks appearing more like a roof element. 
The upper level also has a reduced floor when compared to the level below which 
minimises the perceived bulk and scale. 

• The proposal has been designed to account for this site features/characteristics/ 
opportunities and constraints. The design provides increased side setbacks to the 
upper floor level; communal areas to the north (where possible); and communal open 
space at ground level having direct solar access. The site is capable of supporting 
greater FSR without any significant adverse impacts on its neighbours. Whilst some 
additional overshadowing occurs it is not causing significant adverse impact and units 
have orientation to the north, west and east (refer to analysis in Annexure A). The 
additional FSR offers a mediating and transitional form stepping down from the 2:1 
FSR plus to the north and 0.7:1 FSR to the south. 

• The additional FSR of 0.39:1 FSR is to be used as boarding house accommodation 
which is in the public interest. The provision of affordable  housing is line with the SEPP 
70 initiatives of the State Government – notwithstanding that Inner West is yet to 
complete amendments to the ALEP 2013 to achieve SEPP 70 provisions. The Inner 
West RLS seeks to increase affordable housing across the LGA and this proposal will 
provide an additional GFA that would not otherwise be provided as part of a 
development proposal seeking additional GFA above the 0.7:1 standard. 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable and unnecessary in the circumstances of the case, and that there 
are sufficient environmental planning grounds to justify contravening the development 
standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R3 Medium Density Residential, in accordance with Clause 4.6(4)(a)(ii) of 
ALEP 2013, which read: 
 

• To provide for the housing needs of the community within a medium density residential 
environment. 

• To provide a variety of housing types within a medium density residential environment. 
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• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

 
The proposal is considered to be consistent with the relevant zone objectives for the following 
reasons: 
 

• The proposed development is considered to have an overall form and scale as viewed 
from the public domain that can be reasonably expected within a medium density 
residential environment.  

• The proposal provides affordable housing in the form of a boarding house, which is 
considered to provide a different form of housing to meet the needs of the community 
within a medium density residential environment. The development includes both 
single- and dual-boarder room options, with a range of room layouts to cater to different 
occupants. The development also provides accessible rooms, which provides further 
housing diversity.  

• The proposal does not inhibit the ability of other land uses that provide facilities or 
services to meet the day to day needs of residents.  

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the floor space ratio development standard, in accordance with Clause 
4.6(4)(a)(ii) of ALEP 2013, which read: 
 

(a) to establish standards for development density and intensity of land use, 
(b) to provide consistency in the bulk and scale of new development with existing 

development, 
(c) to minimise adverse environmental impacts on heritage conservation areas and 

heritage items, 
(d) to protect the use or enjoyment of adjoining properties and the public domain, 
(e) to maintain an appropriate visual relationship between new development and the 

existing character of areas that are not undergoing, and are not likely to undergo, a 
substantial transformation. 

 
The proposal is considered to be consistent with the relevant objectives of the development 
standard for the following reasons: 
 

• The proposed building form and scale is considered appropriate in this case given the 
context of the site on the edge of the R3 Medium Density Residential zone adjoining 
the B4 Mixed Use zone. The proposal provides an appropriate visual transition 
between the existing seven (7) storey development at no. 380 Liverpool Road and the 
existing three (3) storey development at no. 44-48 Milton Street while maintaining an 
overall form that is considered appropriate and reasonable for the R3 Medium Density 
Residential zone.  

• As noted throughout this report, the proposed development has been appropriately 
designed to minimised adverse environmental impacts, particularly with regard to 
impacts on existing vegetation, earthworks due to excavation, and the need for 
remediation of the land. Furthermore, the site is not located within or adjacent to a 
Heritage Conservation Area or Heritage Item.  

• The proposed development is considered unlikely to result in any impacts that would 
adversely affect or inhibit the use or enjoyment of adjoining properties and the public 
domain. Additionally, the proposal includes the provision of a public pedestrian 
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footpath along the northern side and eastern rear boundaries that will enhance the 
amenity and use of these spaces in the public domain.  

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of ALEP 2013. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from floor space ratio development standard and it is 
recommended the Clause 4.6 exception be granted. 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
(ii) Draft Inner West Local Environmental Plan 2020 
 
Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the EP&A Act 1979. 
 
Draft IWLEP 2020 contains provisions for amendments to the aims of Clause 1.2 Aims of Plan 
and objectives for the R3 Medium Density Residential zone. The development is considered 
acceptable having regard to the provisions of the Draft IWLEP 2020. 
 
(iii) Draft State Environmental Planning Policy (Housing 2021) (Housing SEPP 2021) 
 
Draft Housing SEPP 2021 was placed on public exhibition commencing on 2 August 2021 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the EP&A 1979. 
 
The Draft Housing SEPP 2021 contains the following draft provisions that are relevant to the 
proposal and that differ from current provisions under ARH SEPP: 
 

Draft provision Comment  
Division 2 Boarding houses 
23 Non-discretionary development standards – the Act, s 4.15 
(2) The following are non-discretionary 

development standards in relation to the 
carrying out of development to which this 
Division applies— 
(a) for development on non-heritage 

land in a zone in which residential 
flat buildings are permitted—a 
floor space ratio not exceeding— 
(i) the maximum permissible 

floor space ratio for 
residential 
accommodation on the 
land, and 

Residential flat buildings are permissible with 
development consent in the R3 Medium Density 
Residential zone. Therefore, under the draft 
provisions, the site is entitled to a maximum FSR of 
0.95:1.  
 
As noted above, the application proposes a FSR of 
1.59:1, which exceeds the draft provisions. 
Notwithstanding, the overall form and scale of the 
proposed development is considered acceptable in 
this case.  
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(ii) an additional 25% of the 
maximum permissible 
floor space ratio if the 
additional floor space is 
used only for the 
purposes of the boarding 
house, 

(c) for development on land in Zone 
R2 Low Density Residential or 
Zone R3 Medium Density 
Residential—the minimum 
landscaping requirements for 
multi dwelling housing under a 
relevant planning instrument, 

IWCDCP 2016 requires a minimum landscape area 
equal to 35% of the site area with a minimum 
dimension of 2m. The application proposes a 
combined landscaped area at the ground floor equal 
to approximately 20% (260sqm) of the site area.  
  
In this case, the required land acquisition at the 
eastern rear of the site limits the ability of the 
development to provide a greater level of landscaped 
area. Notwithstanding the numerical non-compliance, 
the proposed landscaping is considered acceptable 
as it receives adequate solar access and enhances 
residential amenity. Additional areas of landscaping 
are also provided on Level 4 in the communal terrace 
areas.   

(g) for a boarding house containing 
more than 6 boarding rooms— 
(i) a total of at least 30m2 of 

communal living area plus 
at least a further 2m2 for 
each boarding room in 
excess of 6 boarding 
rooms, and 

(ii) minimum dimensions of 
3m for each communal 
living area, 

(h) communal open spaces— 
(i) with a total area of at least 

20% of the site area, and 
(ii) each with minimum 

dimensions of 3m, 

Draft subclause (g) requires a minimum communal 
living area equal to 140sqm with a minimum 
dimension of 3m. Additionally, draft subclause (h) 
requires a minimum communal open space of 
267sqm (20% of the site area) with a minimum 
dimension of 3m.  
 
The application provides a communal living room with 
an area of 45sqm at the ground floor adjacent to a 
communal open space with an area of 130sqm (10% 
of the site area), both of which have a minimum 
dimension of 3m.  

24 Standards for boarding houses 
(1) Development consent must not be 

granted under this Division unless the 
consent authority is satisfied that— 
(h) the minimum lot size for the 

development is not less than— 
(ii) for development on land 

in Zone R3 Medium 
Density Residential—
the minimum lot size 
requirements for multi 
dwelling housing under 
a relevant planning 
instrument, 

ALEP 2013 and IWCDCP 2016 do not specify a 
minimum lot size for multi-dwelling developments. 
Additionally, the relevant planning provisions do not 
specify minimum numerical setback requirements.  
 
With respect to draft subclause (j), the proposed 
development results in minor numerical non-
compliances with the ADG setback requirements.  
 
Notwithstanding, as noted throughout this report, the 
proposal is considered to be well-integrated into the 
character of the streetscape and provides adequate 
setbacks to reduce adverse amenity, privacy, and 
overshadowing impacts to adjoining properties. 
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(i) the front, side and rear setbacks 
for the development are not less 
than— 
(i) for development on land 

in Zone R2 Low Density 
Residential or Zone R3 
Medium Density 
Residential—the 
minimum setback 
requirements for multi 
dwelling housing under 
a relevant planning 
instrument, 

(j) if the boarding house exceeds 3 
storeys—the building will comply 
with the minimum building 
separation distances specified in 
the Apartment Design Guide, 

25 Must be used for affordable housing in perpetuity  
(1) Development consent must not be 

granted under this Division unless the 
consent authority is satisfied that from 
the date of the issue of the occupation 
certificate and continuing in perpetuity— 
(a) the boarding house will be used 

for affordable housing, and 
(b) the boarding house will be 

managed by a registered 
community housing provider. 

(2) Subsection (1) does not apply to 
development on land owned by the Land 
and Housing Corporation or to a 
development application made by a 
public authority. 

Draft Clause 25(1) empowers the consent authority to 
impose conditions of consent requiring rental income 
to be within the definition of affordable housing under 
the EP&A Act 1979 and requires the premises to be 
operated by a community housing provider. It is 
acknowledged that this amendment would not alter 
the form or scale of the development if it were in 
operation. 

 
Overall, in considering the weight of this instrument it should be noted that this is a draft SEPP 
that has been exhibited but not made. In this case, the drafting of the final instrument is not 
available as it otherwise would be in the case of a draft LEP amendment awaiting ministerial 
consideration. The certainty of the amendment is therefore lessened as the final form is not 
available and in consideration of submissions received during the exhibition period, the 
Minister may make the instrument in a form that differs to the requirements under the draft 
instrument. 
 
In considering the case law in Terrace Tower Holdings Pty Limited v Sutherland Shire Council 
[2003] NSWCA 289, it should be noted that the application does not undermine the intent of 
the instrument in a substantial way (as in Lizard Apple Pty Ltd v Inner West Council [2019] 
NSWLEC 1146). As a result, it is not considered that the Draft Housing SEPP presents an 
impediment to the granting of a consent of the subject proposal. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan 2016 for Ashbury, 
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill (IWCDCP 
2016).  
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Control  Proposed Compliance 
Section 2 – General Guidelines 
A – Miscellaneous  
1 – Site and Context 
Analysis 

The applicant submitted an acceptable site and 
context analysis as part of the application. 

Yes 

2 – Good Design The development satisfies the relevant performance 
criteria as follows: 

• The proposed development is of a scale, 
form, and density that provides an 
appropriate transition between adjoining 
development and which is compatible with 
surrounding buildings. 

• The proposal has been designed to retain 
adequate amenity to the proposed boarding 
rooms and neighbouring properties in terms 
of solar access and privacy.  

• The development contributes positively to 
the context of the site and retains and 
reinforces desirable elements of the street. 

Yes 

4 – Solar Access and 
Overshadowing  

See Section 5(d)(i) below. Yes  

5 – Landscaping  The development satisfies the relevant performance 
criteria as follows: 

• The proposed landscaping is consistent with 
the landscaping character of the street and 
provides appropriate planting species for the 
site that will provide enhanced amenity for 
the residents. 

Yes  

6 – Safety by Design The proposal satisfies the relevant performance 
criteria as follows: 

• The development has been appropriately 
designed having consideration of the 
CPTED principles.  

• The development provides passive 
surveillance of the street and communal 
open spaces.  

• The primary building entrance and individual 
entries to ground floor rooms are visible 
within the street. 

Yes  

7 – Access and Mobility  The proposal satisfies the relevant performance 
criteria as follows: 

• The application provides suitable levels of 
accessibility to meet the requirements of the 
Building Code of Australia. 

Yes  

8 – Parking  The proposal satisfies the relevant performance 
criteria as follows: 

• The development requires two (2) 
accessible car parking spaces. The 
application proposes six (6) accessible car 
parking spaces. 

• The development requires 31 car parking 
spaces for the proposed boarding rooms 
and one (1) car parking space for the 

Yes  
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resident employee (on-site manager). The 
application proposes 32 car parking spaces.  

• The development requires four (4) bicycle 
parking spaces for the proposed boarding 
rooms and no bicycle parking spaces per 
resident employees. The application 
proposes 20 bicycle parking spaces.  

• The development requires one (1) 
motorcycle parking space. The application 
proposes 13 motorcycle parking spaces.  

14 – Contaminated 
Land 

See Section 5(a)(i) above. Yes – subject to 
conditions  

15 – Stormwater 
Management  

The proposed development is capable of satisfying 
the relevant requirements of this part subject to 
suitable conditions of consent, which have been 
included in the recommendation.  

Yes – subject to 
conditions 

C – Sustainability  
3 – Waste and 
Recycling Design & 
Management Standards 

The proposal satisfies the relevant performance 
criteria as follows: 

• An appropriately sized and located waste 
storage area is provided is accessible to all 
residents.  

• The nominated waste collection point and 
the submitted Waste Management Plan is 
considered acceptable. 

Yes – subject to 
conditions 

4 – Tree Preservation 
and Management  

See Section 5(a)(iii) above. Yes – subject to 
conditions 

Chapter D – Precinct Guidelines  
3 – Ashfield West The proposal satisfies the relevant performance 

criteria as follows: 
• The application proposes to dedicate a 

portion of the rear of the site along the 
existing eastern rear boundary to enable 
widening of Milton Lane. 

• The application provides the required 
pedestrian footpath along the northern and 
eastern boundaries fronting Milton Lane.  

• The proposed development is considered 
unlikely to adversely impact the amenity of 
residential apartments at no. 380 Liverpool 
Road. 

Yes – subject to 
conditions 

Chapter F – Development Category Guidelines 
Part 6 – Boarding Houses and Student Accommodation  
PC1 Context The proposal satisfies the relevant performance 

criteria as follows: 
• An appropriate site and context analysis 

plan was submitted with the application.  

Yes  

PC2 Good design The proposal satisfies the relevant performance 
criteria as follows: 

• The development adequately addressed 
Part A2 – Good Design of this DCP. 

Yes  
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PC3 Room sizes, indoor 
recreation areas & 
facilities 

The proposal satisfies the relevant performance 
criteria as follows: 

• The application achieves compliance with 
ARH SEPP with respect to room sizes, 
indoor recreation areas and facilities. 

Yes  

PC4 Universal access The proposal satisfies the relevant performance 
criteria as follows: 

• The application provides access for people 
with disabilities as required under the 
Building Code of Australia. 

Yes  

PC5 Car parking The proposal satisfies the relevant performance 
criteria as follows: 

• The application achieves compliance with 
ARH SEPP with respect to the parking 
provisions. 

Yes  

PC6 Plan of 
Management 

The proposal satisfies the relevant performance 
criteria as follows: 

• An adequate Plan of Management (POM) 
was submitted with the application. A 
condition of consent has been included in 
the recommendation to ensure the operation 
of the boarding house complies with the 
POM at all times. 

Yes  

PC7 Registration The proposal satisfies the relevant performance 
criteria as follows: 

• A condition of consent has been included in 
the recommendation requiring the 
registration of the boarding house with 
Council 

Yes – subject to 
condition 

PC8 On-site 
management 

The proposal satisfies the relevant performance 
criteria as follows: 

• The application provides a room for one on-
site live-in manager.  

Yes  

PC9 Waste The proposal satisfies the relevant performance 
criteria as follows: 

• Appropriate waste facilities are proposed to 
meet the requirements of C3 Waste 
Management of this DCP.  

Yes  

PC10 Fire safety  The proposal satisfies the relevant performance 
criteria as follows: 

• The proposed development is capable of 
satisfying the relevant performance criteria 
subject to conditions of consent, which have 
been included in the recommendation.  

Yes – subject to 
conditions 

PC11 Additional safety 
measures 

The proposal satisfies the relevant performance 
criteria as follows: 

• The submitted POM provides adequate 
safety measures for residents. 

Yes  

 
(iv) Part 4 Solar Access and Overshadowing 

 
IWDCP 2016 does not contain any solar access provisions with respect to boarding house 
developments. In the absence of controls, the requirements for residential flat buildings (RFB) 
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are used for the purpose of considering an acceptable impact as the proposed boarding house 
takes the general form of an RFB. 
 
Performance Criteria (PC) 1 of this Part requires developments to be designed to optimise 
solar access to living rooms and principal private open space of neighbouring properties. 
Additionally, Design Solution (DS) 1.1 specifies the following: 
 

DS1.1  Whichever is the lesser, development: 
• maintain existing levels of solar access to adjoining properties 
Or 
• ensures living rooms and principal private open space of adjoining 

properties receive a minimum of 2 hours direct sunlight between 9am and 
3pm on 21 June 

 
The subject site has an east-west orientation, and as such any development on the site would 
likely result in overshadowing of the neighbouring development at no. 44-48 Milton Street, 
which is located directly south of the site.  
 
No. 44-48 Milton Street is occupied by a three storey RFB comprising 18 apartments. The 
northeast elevation of the building comprises 12 windows that service the kitchen, bedroom, 
bathroom, and laundry of three apartments (one apartment per level). The principal living room 
of these units is serviced by a west-facing window/door that opens onto a balcony, being the 
principal private open space, while the eastern elevation comprises a window that services a 
second bedroom.  
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Figure 3: Subject site (highlighted blue) and adjacent three storey RFB at no. 44-48 Milton Street to the 
south. 
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Figure 4: Floor plan of residential flat building at no. 44-48 Milton Street. 
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Figure 5: Floor plan of northern-most apartments at no. 44-48 Milton Street. 
 
Plan view and eye of the sun diagrams were submitted by the applicant demonstrating the 
impact of the proposed development on no. 44-48 Milton Street. These diagrams indicate the 
following: 
 

• The north-facing kitchen window, west-facing living room window/door, and balcony of 
each apartment currently receives greater than 2 hours of direct solar access between 
9.00am-3.00pm on June 21st.  

• The windows and west-facing living room window/door and balcony of the third floor 
apartment maintain greater than 2 hours of direct solar access between 9.00am-
3.00pm on June 21st. 

• The proposed development results in additional overshadowing of the north- and west-
facing windows and balcony of the second floor apartment. However, 2 hours of direct 
solar access to the balcony is maintained between 12.00pm-2.00pm on June 21st.  

• The proposed development results in total overshadowing of the north- and west-
facing windows and balcony of the ground floor apartment between 9.00am-3.00pm 
on June 21st.  

 
Due to the orientation of the allotments and the location of the neighbouring ground floor unit, 
it is likely that any redevelopment of the subject site would result in overshadowing impacts to 
no. 44-48 Milton Street. The proposed development is considered to have been appropriately 
designed to limit adverse overshadowing impacts while providing adequate amenity to the 
proposed boarding rooms. As such, the development is considered to result in a reasonable 
impact on the adjoining development located directly south of the subject site and the proposal 
is considered to satisfy PC1 of Part 4 of IWCDCP 2016. 
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5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Inner West Council Community 
Engagement Framework for a period of 28 days to surrounding properties. Four (4) 
submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

• Height, bulk, and scale;  
• Traffic and parking; 
• Visual and acoustic privacy;  
• Overshadowing and solar access; and  
• Out of character. 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed in the table below: 
 

Concern Comment 
Air pollution Concern was raised with regard to air pollution to the 

neighbouring development at no. 44-48 Milton Street from the 
increase in cars accessing the site. The proposed basement is 
located on the site to reduce adverse amenity impacts to the 
neighbouring development from cars entering and exiting the 
basement. The anticipated volume of cars using the basement 
is considered unlikely to result in significant adverse air 
pollution.  

Structural impacts to neighbouring 
properties 

A condition has been included in the recommendation that a 
dilapidation report be prepared for the neighbouring properties 
prior to any demolition works on the site.  

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal officers and issues raised in those 
referrals have been discussed in section 5 above. 
 

• Architectural Excellence Panel; 
• Building Certification; 
• Development Engineer; 
• Environmental Health; 
• Traffic Services; 
• Urban Forest; and 
• Waste. 

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 

• Ausgrid; 
• Transport for NSW; 
• Sydney Water 

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $584,575.73 would be required for the 
development under Ashfield Section 94/94A Contributions Plan 2014.  A condition requiring 
that contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development 
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone 
Park and Summer Hill.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.3 of Ashfield Local 

Environmental Plan 2013. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the standard is unnecessary in the circumstance of the case and that there are 
sufficient environmental grounds to support the variation. The proposed development 
will be in the public interest because the exceedance is not inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out.  

 
B. The applicant has made a written request pursuant to Clause 4.4 of Ashfield Local 

Environmental Plan 2013. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the standard is unnecessary in the circumstance of the case and that there are 
sufficient environmental grounds to support the variation. The proposed development 
will be in the public interest because the exceedance is not inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out.  

 
C. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2021/0228 
for demolition of existing building. Construction of a boarding house containing with 
basement car parking, landscaping and associated works at 40 Milton Street 
ASHFIELD NSW 2131 subject to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Clause 4.6 Exception to Development Standards 
(Clause 4.3 Height of buildings) 
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Attachment D – Clause 4.6 Exception to Development Standards 
(Clause 4.4 Floor space ratio) 
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Attachment E – Plan of Management 
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